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240 : The Subsiding Eighties

big fight. He too was courageous, but it is charged against
him that he was quarrelsome in his cups. “He was brave,”
said Colonel Peareson on the witness stand, “but a cruel
and dangerous man.” 12

So they lined up: cousin against cousin; uncle against
nephew; friend against friend. For years their dislikes and
suspicions piled up, like water behind a dam, without any
‘open outbreaks, but on the second of Jjuly, 1888, the dam

egan to crumble.

It was a bright Monday morning, and the town was
gettng ready for a busy day. Wagons and carriages were
coming in. Children’s eyes were glued in fascination to the
gorgeous uniforms visible here and there as the Peareson
Guards, best-dressed drill company in the state, began to
turn out. There were a few solemm faces, but it was 2 happy
occasion for most—rthis was organization day: The Young
Men’s Democratic. Club of Fort Bend County was being
born. The Jaybirds were at last closing their ranks and
mustering for battle.

About the middle of the morning they marched forth
to parade. A long train of wagons and buggies rolled down
the main street and came to 2 halt before the residence of
Miss Adeline Booth. At the gate they were met by Miss
Charlie Woodall of Huntsville carrying a beautifu] silk
banner, made by her own hands, and emblazoned with the
words Young Men’s Democratic Club of Fort Bend
County. As the Richmond Democrat reported the event,
Mr. Jeff D. Bryant made the acceptance speech, which
concluded: “And should it be the fate of any of us to fall
under this banner, may the hand that bedecks our grave
be as pure and lovely as the hand that painted these em-
blems of truth.” '

M. Bryant had no serious notion at the moment of fall-
ing heroically under this or any other banner, but a little

more than a year later he was facing a charge of murder

for his activities in the cause.
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In the South in those days one speech was just an ap-
petizer. There was more oratory at the club rooms over
Frost’s saloon where the constitution of the new political
organization was read to thunderous applause.

The object of the club, read the secretary, was “to se-
cure a wise, impartial, economical and unselfish adminis-
tration of the affairs of our county™; to give all taxpayers a
voice in “supervision over appropriations and expendi-
tures”; and to loosen the grip of the “arbitrary and seifish
minority that has so long disregarded the comsent of the

13

governed.
There were 225 signatures beneath the document on

the front page of next Saturday’s Democrat. There would
have been more, but the space ran out.

Even now the spirit of democracy was not exhausted.

t eleven o’clock there was sull another procession; an-
other mass meeting with speeches; still more delirious ap-
plause. Colonel P.E. Peareson, the town’s finest orator and
president of the Straight Democratic organization, ad-.
monished them: “Every man present must do his duty and
show to the world that the Democratic party is at last wak-
ing up from its long slumber and is by no means dead.”

That was how the young Jaybirds went into action.
Most of the white people of Richmond felt that it was
about time.**

*

The First Murder

~nS.

i

-
. * On the second of August, oge month to the day after the

organization of the Young Men’s Democratic Club, an
event occurred which showed how right the Jaybirds
were in feeling alarm. The event was a murder. I

David Nation noticed it in the “Richmond Rustlings”
next day:
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242 : The Subsiding Eighties

Mr. J.H. Shamblin, son-in-law of Mr. W.D. Fields, while
sitting on his gallery at his home about seven miles below
here at ¢ o’clock last night, was shot in the right side by some
unknown party, who rode up to the gate and fired and rode
aVVﬁY.

Almost all the details of David’s account were wrong,

but in one respect he was quite correct—]J.H. Shamblin

had been shot and killed. _

It was a hard blow to the Jaybirds, for Shamblin was
one of their bitterest and most active partisans. Handsome
and aristocratic in appearance, connected with the first
families of the county, and a man of strong personality, he
swung plenty of weight and used all of it in the Jaybird
interest. All through July and August he had made
speeches, talked privately with Negro voters, and stretched
his patience to the limit trying to win support for his party.
Some say he turned the scale against himself by running
a bunch of electioneering darkies off his plantation with
a cowhide whip. A better explanation comes from J.A.
Ziegler, who was a cotton buyer in those days. Shamblin
walked into Ziegler’s office one morning and identified
a stolen bale of cotton which had been brought in by a
Negro named Hudson Caldwell. Ziegler asked Shamblin
to have; the man arrested on his return to Richmond and
he promised to do so, but the thief got wind of it and
disappeared for good. “T'wo other negroes, however, were
found who were involved in the theft; and one of them
turned state’s evidence. En route to the trial, as he passed
by Caldwell’s home, the wife of Caldwell gave him a cup
of coffee. In it she had placed a liberal dose of strychnine.
Drinking it, the negro was stricken but managed to crawl
over to Mr. Shamblin, then Justice of the Peace, and gave
him his dying declaration of the poisoning and cotton theft.
This evidence Shamblin brought to the court in Rich-
mond.” * Naturally, somebody was interested in suppressing
Shamblin’s testimony.
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All this took place in July. On August 2, 2 Sunday, just
between darkness and moonrise, Mr. Shamblin was sit-
ting in his living room reading. His daughter was playing
on the floor beside him. Laying his book aside, he got up
from his chair and started to walk across the room. At
that moment somebody fired a charge of buckshot
through the window and stretched him on the floor, mor-
tally wounded. His father-in-law, Mr. W.D. Fields, heard
the shot at his home a mile away and hurried over. As soon
as the moon came up he searched the grounds; and on the
gatepost he found a piece of paper—a crazy, badly spelled
blast against Shamblin, concluding with these words:

. . . the Republican parties is going to hold up their heads
if they die hard we will have no democrate to mislead the
ignent negro Race astray. You are a man to lead them a stray
and then cut their throats and suck their blud. I am a repub-
lican and have no use for a dam democrat this is a lesson to
a1l dam cut throat democrats to hold noe more meetings with .
the ignorent negro race of people.

Mr. Shamblin was still alive and conscious when this
document was found. He looked at it and said it was
written by William Caldwell, one of the men implicated in
Hudson Caldwell’s cotton stealing. Sheriff Garvey found
William hiding in the woods, matched the writing paper,
the gun wadding, and the buckshot picked up at the scene
of the murder with similar articles in the Caldwell house,
and accumulated other scraps of incriminating evidence.
By the time Shamblin drew his last breath Caldwell was on
his way to Richmond, where he was held until he could
be transferred to a safer lodging in the Houston jail?

While he was there the young Jaybirds had serious
thoughts of Iynching him. Some of them told H.H. Frost,
“If we had had you to lead us and tell us what to do, we
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would have done it.” So at least Mr. Frost said in a letter to
his brother which was published in the Houston Post.?

It was due to Sheriff Garvey’s firmness and coolness

that nothing regrettable happened. When the boys began
to collect in front of the jail, he told them they couldn’t
have Caldwell withcut killing the sheriff and his deputy
first. “Garvey and Dickenson kept so cool,” said Caldwell
in an interview, “it sort of gave me courage.” He got safely
off to Houston, was not molested when he was brought
back for his preliminary trial, and eventually took his case
(in 18¢1) to the United States Supreme Court. ~JTurned
down by the highest authority, Caldwell was hanged at
last, and it is said that the Jaybirds who went to witness
the execution came home with little pieces of rope in their
lapels.*

All this came later. At the time of Shamblin’s death most
people were wondering if the Negro had planned his
own crime. The Jaybirds printed a proclamation in the
Houston and Galveston papers resolving that “the assas-
sination of J.M. Shamblin is laid at the door of the Re-
publicans of Fort Bend County.” The indignant Republi-
cans, in two proclamations of their own, declared that the
accusation was the result of “blind partisanship and the
outgrowth of narrow-minded prejudice.” ®

Not 2 Jaybird in the whole county believed a word of
this denial. It was impossible for anyone to think reasona-
bly of the political situation, and all that was needed was
an incident to set fire to the powder keg. The big barbecue
at Pittsville on August 16 was as good an excuse as one
could ask for. - '

—
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Creed Taylor as an Old Man
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- Since the 1976 Sup

- There are over 360

The death pe
- No credible study in

additional homicides ||

- Several states place
- Texas allows for the

but his family was unal
medicate David Owen

his actions,

- The USA stands with
- The first execution of

- As of March 1, 1992,

people were executed,

evidence to retry them:

The death pe'n

exeoution, In 1990, the

or CALL:
or FAX:

- The USA Is the only NATO country which currently executes Hs oitizens,
- Texas has executed 46 people since 1982, more than any other state since the resumption of executions In the USA in 1977,

- The United Natlons, the Councll of Europe, the Organization of American States, and the World Council of Churches have declared themselves in
tavor of the abolition of the death penalty. k

- Homicide rates from 1907-1963 in NY state (which carried out more executions than any other state during this period) showed an average of two

- In Michigan, a state without the death penalty, of 400 inmates paroled between 1938 and 1972 who had served an average of 22 years, not one
had committed another murder at the conclusion of a study done in 1978,
The death penalty is racist and discriminates against:

the poor, the mentally ill, and the mentally retarded
- A Natlonal Law Journal stud
themselves are Incompetent,

- Dallas County spends an average of $1 15,000 in the prosecution of a capital case,

- In Texas, a black convicted of killing a white is 6 times mora likely to recelva the death penalty than in the reverse case.
- Since 1976, 1 white has been executed for killing a black.

1990, had an |Q within this range and was unable to tell the months of the year. Johnny Paul Penry has an IQ between 51 and 63 (based on the
results of three separate examinations) and Is on death row, '

- Larry Roblson (Texas death row) was diagnosed with paranold schizophrenia long before he committed the murders for which he was convicted,

- Dallas psychiatrist, James Grigson, MD, publicly referred to as "Dr. Death', has - in over 130 cases - attested to the future dangerousness of the
defendant, even without having *examined” him or her. The American Psychiatric Association has stated:
offer a prediction concerning the long-term future dangerousness of a defendant in & capital case..." Grig

Juvenile offenders are executed
- International law prohibits the execution of people under 18 at the time of the crime.

Barbados, Nigeria, Iran, and Iraq.
Juvenile offenders, including two other Texans.

Imposition of death sentences on juveniles. In June 1989, the US Supreme Court ruled that the e
permissible under the Constitution,

Innocent people may be executed
- In a 1987 study coverin

- In 1989 and 1990, Texas released three men from death row because their convictions were ove

- A 1982 NY study found that the first stage of appeals costs taxpayers $1,8 million,
process where 50% to 70% of the death sentences are overturned. - A 1988 Florida

FOR MORE INFORMATION, WRITE: Amnesty International Texas Sateliite Office

FACT SHEET

The Death Penalty: Texas and the USA

reme Court declsion allowing the reintroduction of the death penalty, over 160 people have.been executed in the USA,

people on death row in Texas (more than any other state), four of them women.

nalty does not deter, but may aggravate, crime
the world has ever shown that the death penalty is a deterrent.

n the month following an execution.

y states that in the South, the resources of publio defenders are grossly Inadequ}s\te and in many cases the lawyers

2 $1,000 cap on the defense of Individuals on trial for thelr lives; others give these cases to the lowest bidder.
execution of people with mental retardation, a condition Indicated by an 1Q of 70 or below; Johnny Ray Anderson, executed In

ble to convince state authorities he was a danger. The state of Loulsiana has gone to the Supreme Court in order to forcibly
Perry, who is severely mentally Ill, so that he might be temporarily competent enough to be executed.

*Psychiatrists should not be permitted to
son has been reprimanded by the APA for

only six other countries that have executed luvenile offenders in the past decade. The other six are Bangladesh, Pakistan,

a juvenile offender In the USA In 20 years occurred in Texas In 1985, Since then, there have been four other exeoutions of

30 juvenile offenders remain on death row in the USA; 24 of the 36 US states with the death penalty have laws allowlng the
xecution of offenders as young as 16 was

g & period between 1900 to 1985, it was found that 350 people were wrongly convicted and sentenced to death; 23 of these

. rtumed and the state did not have sufficient
Randall Dale Adams (served 13 years), Clarence Brandley (9 years), and John Skefton (7 years).

alty is costly

This figure does not Include the cost of the federal appeals

study cancluded that taxpayers pay over $3.1 million per
state of Kansas rejected relnstatement of the death penalty due to the cost of bullding and maintaining a death row facillty.

4209 McKinney Ave,, Suite #114
Dallas, Texas 75205

(214) 521-2489
(214) 521-3733 2/28/92 |




Eleétric chair

Electric chair has seen =4

its share of

The man who brough

tric chair to Texas was

” pub.lic servant who came

capital punishment, He

Irwin, a Dallag ‘lawyer
legislator.

During the 1923 sesson of t
Texas Legislature, Irwin teamgg

t the elec-
a humane -

.

pain, death

ELECTRIC
CHAIR.

to da%;‘)ilsée ~ B [ ”y i
was T.K., L . b
and state : Porterfield *

with J.W. Thotnas, a senator from the noose ,at the county court-

Belton, to author the
made the electric chair th

Strument of capital punishment
Irwin argued in the House, 'an(i

Thomas

bill that DONSe:
o legal in-

chair was more humane than d“b%idclllta;;svggk ;r:t used on Fef.

hanging,

In those days, each count;
wa,
responsible for executi’oms,y ang
hfu_lgmgs were rampant and often
vigilante affairs, The lagt public

hanging in Texas was held

on July 30, 1923, when confi
murderer f’»oy Mitchell swune;sg;l “

inWaco  in Texas,

Continued from B1

sit in the heavy oak chair, which,
over a 40-year period, would take
the lives of 361 men. Thick leather
straps were placed about his
wrists, upper arms and ankles,
Copper electrodes were fastened to
his left ankle and to the shaved
crown of his head A leather mask
with a hole. for the face was
clinched about his skull,

At nine minutes after midnight,
an executioner behind a wall pulled
a lever, sending a charge of 2,500
volts: into Reynolds, Reynolds’
body jerked and strained at the
straps, It took three charges to kill
him. At the last charge, a geyser of
smoke and blood shot out of the
top of his head. A horrible odor of
burned flesh, blood and excrement
filled the chamber, crowded with
official observers for this historic
occasion. Among them was Rep.
Irwin.

ﬁey‘nolds' body was laid out in a
hall.
Ewell Morris was next. It took
but one charge. His body was
placed beside Reynolds',

George Washington was third.

" Again, three charges,

1t was the same agonizing repe-
tition for Mark Matthews and
Melvin Johnson, They died hard.
It .was over at 1:07 a.m., having
taken less than a hour. Irwin
watching the bodies being loadeci
for burial, could not help but note,
with irony and anguish, the great-
ness that the parents of George
Washington and Mark Matthews
had appended to their names.
Those who witnessed the execu-
tions said the drama was the most
ghastly they had ever been cursed
to see. Shaken by the ordeal, Irwin
ctied -out: “I'm going before the
next session of the Legislature
with a bill to abolish capital
punishment!”

He did. And, of course, he failed,
as did others over the years. From
the beginning of their several
statehoods, Texans have held an
“gye for an eye, and a tooth for a

The chair itself was built by in-
mates of the Huntsville unit of the
exas Department of Public Cor-
in the Senate, thet H rections,  They immediately

8, 1924, when five black men, con’.
vic!;ed of murder, were electr'ocun
ed in the new death chamber off g
new Death Row, the first central-
ized collection of the condemned

Charlie Reynolds was the first to
......... . 8ee Electric, B4

has seen its share of death

tooth” attitude toward crime and
punishment. It took the 1964 Su-
preme Court decision to stop the
executions at Huntaville, The last
man to die in the chair was Joseph

Johnson, a murderer from Hous- "

ton, whose life was taken on July
30, 1964,

The man who pulled the lever on
Johnson was the last executioner
of record (now they keep them se-
cret) at Huntsville; Capt. Joe Byrd,
He was already'up in years when I
knew him, a thin and toothless old
bird who took it upon himself to
keep up the prison cemetery, Peck-
erwood Hill, That sounds ghoulish,
doesn't it, tending the graves of
men he guarded and executed? But
Capt. Byrd was not what you
might suspect. He did not believe
in the death penalty as it was ad-
ministered, but ‘he reasoned that
someone had to act in the name of
the law, and in his case, fate had
decreed that he had to pull the lev-
er for us all, in the name of the
state, He did his duty with a great
reverence for life, -

I found this true of many of
those at the walls who were
charged with taking the con-
-demned to the chair.

Jack Heard, then the assistant
director and later the sheriff of
Harris County, refused to set foot
in the death chamber. So far as I
know, Heard, in his years at the
prison, never saw the electric
chair, And no man ever questioned
Jack Heard's toughness, :

The late DonReid, longtime edi-
torand publisher of The Huntsville
Item, took it upon himself to be
friend and confidant to the men on
Death Row, For 44 years, he em-
braced, without prejudice and pre-
conception, the men that society
had deemed as incorrigible rejects.
They were our ultimate outcasts,
and Reid offered them a last
draught of humanity before they
sat in the electric chair,

It is incredible to imagine, but
Don Reid witnessed mora than 180
executions — he lost count after a

while, These were not faceless
oriminals to him, but men he had
sought out when they arrived on
Death Row, men who sometimes
were barely more than boys, men

who came to depend on him to-

stand by them, in their last hour.
Reid made-a point of not reading

crime news, not even in the news- -

paper he edited for so long. “I don't
want to make up my mind about
these fellows before I meet them,”
he said to me one time. “I want to
be able to see them as human be-
ings, not as killers or whatever, It
is the least I can do for them.”

When the Supreme Court of the
land stopped the executions in
1964, Reid felt redeemed. In his
own quiet way, he had helped bring
it about as secretary of the Texas
Society T'o Abolish Capital Pun-
ishment. After 12 years, it would
come back, the death penalty, with
the instrument being a needle of
poison instead of “Old Sparky,”
but Don Reid never saw another
prisoner die. We, the people and

‘the system, seemed a little reluc-

tant to follow through the way we

had, for it was another six years -

before an inmate on Death Row
would receive the first lethal injec-
tion. That was in December of
1982, Reid had died the year
before.

What of Capt. Byrd? He died
shortly after pulling the switch on
Joe Johnson. Technicalities kept
authorities from burying him in
the 'prison cemetery where he
wanted to be laid. They did change
the name from Peckerwood Hill to
Joe Byrd Cemetery.

And what of T.K. Irwin? He left
the Legislature and returned to
Dallas, where he distinguished
himself as a lawyer. In 1962, at the
age of 65, he and his four sons —
T.K. Jr,, George, Ivan and Lee J.
— were admitted to practice be-
fore the U.S, Supreme Court in a
?ingle ceremony. He died 14 years
ater, . R
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STATE OF TEXAsS
OFFICE OF THE GOVERNOR
AUSTIN, TEXAS 78711
ANN W. RICHARDS
GOVERNOR

October 15, 1991

- Michael SR
L

 —
Austin, Texas 78727-4409

Dear Mr. SR:

I received your letter of October 2, 1991 in which you expressed
your opposition to the death penalty. In each instance in which
an execution is pending, I carefully review the legal status of
the inmate. As you are aware, my office receives correspondence
and telephone calls from many persons expressing their positions
on the imposition of the death penalty in general and on its
applicability in a given situation.

While I appreciate that you are opposed to this state law, I am
sworn to uphold the laws of Texas. The United States Supreme
Court has established the constitutionality of the manner in
which the death penalty is applied in Texas. Therefore, it is ny
duty to abide by the law. As you know, my discretion to grant
clemency is limited to a 30-day reprieve. Before exercising this
discretion, I must determine that despite the exhaustion of legal
remedies, new information has been provided that convinces me
that a court will likely alter its earlier determination.

Sinc

ANN W. RICHARDS

|LETTER RecEweD By MEMBER oF AMNESTY
__ INTERNATIONAL W TEXAS

Post Orrice Box 12428 AusTIN, TEXAS 78711 ( §12) 463~2000



MGHESECUTIONS IN 33 YEARS

By BILL FREELAND
standard-Times Austin Rureau
AUSTIN — Texas hasn't used ils electric chair now for
nearly 314 years. But it keeps trying. _ »
On Nov. 16, a man convicted of armed robbery was sup-
posed to die. Another one, convicted of murder, was to have
" his turn four days later. .
. The Department of Corrections at Huntsville was ready.
The complicated electrical equipment was tested and found In
© perfect working order. The death house was prepared. Buf
nobody died, ] ) -
At the last moment, both men found federal judges who
_gave them a stay of execution. No one should have been
surprised, The state presently has 924 men under sentence of
death, the largest number in its history. Bul only one has a
. date. All the rest have a federal stay, Some law enforcement
" officials complain that its the penalty that's being put to
Tdeath— ™, ‘
J,/’ 1t hasn’t always been this way in Texas. :
According to federal statistics, which cover the last 37 !
years, Texas ranks third in total executions hehind- Georgia |
«_._and New York, Texas’ 43-year-old chair has put 362 people to ~
“death. . : i
From 1960 to the present, a period when the numbers of ex- |
ecutions have seen their greatest decline, Texag. has placed |
second behind California with 29 electrocutions — nearly one
out of every six in the country. : :
.~ In 1064, however, there were only 15 executions in the na- |
i tion, hut five of them were in Texas. No state has had a year !
* like that since, Ever since, Texas has ranked number one. T
While the execulions in Texas have stopped, the juries have |
kept on imposing the séntence, As a result of the eight-cell
death row at Huntsville had to be expanded to 12, and when
that wasn't enough, the condemned began to be jailed on the
[illis Prison Farr; 20 miles outside the main walls, as well,
4= All {his has left Texas in a curious position, Up until 1964,
when (he state had its last execution, Texas had five times
more executions than the national average. Bul since the

|

be on their way.

|
federal judges began stopping the execution, the state has ac- 1\ '

Death Row Population Is Growing

cumulated a group of men it cannot electrocute which is three |
times larger than the national average. . - ;
One solution proposed has heen to abolish the penalty. The |
Texas Society to Abolish Capital Punishment has supported in'
a bill.in the legislature which would substitute for death, a :
long prison ferm and a reduced chance for parole. Another ¢
bill, which the Society has not supported, asks that the -
penalty be replaced with a'lileral life term and no chance for |
parole, Both bills have consistently heen defeated, but support
for some alternative to the present statute seems to be
building. i o f
Another possible solution isMhat the U, S, Supreme Cowrt |
will kill the penalty as a ‘“cruel and unusual punishment,” |
which would make it a vlolation of the Eighth Amendment, '
'B‘Ioanwhile there are still 24 men in this slale waiting to die.:
Word from lhe state attorneys’ offices is that more soon will

|
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102 / AN EMPIRE FOR SLAVERY

harboring or concealing runaways drew only a $100 to $500 fine, but re-
peat offenders could be sentenced to three to ten years in the peniten-
tiary. The first conviction for aiding or advising bondsmen to run away
merited a similar sentence.*

Unauthorized trading with slaves was defined as a criminal offense in
February, 1840. Throughout the remainder of the antebellum period, any
person who bought valuable produce or articles from a slave without the
written consent of his or her owner was liable to a fine of as much as
$200. Liquor dealers who sold or gave their wares to bondsmen without
written approval from their masters were subject to the same penalty.®

Aiding or inciting a slave insurrection was not defined specifically as
a crime until surprisingly late in the development of Texas’ slave code.
An act of December, 1837, provided the death penalty for free blacks
found guilty of “insurrection, or any attempt to excite it,” but no law
encompassing whites as well as blacks and specifying aiding, planning,
or inciting a slave rebellion was passed until 1854. The crime was punish-
able by death until a revision of the state’s penal code in 1858 reduced the
penalty to a prison sentence of ten years to life. “Insurrection of slaves”
was defined as an “assemblage of three or more, with arms, with intent
to obtain their liberty by force.” After 1858 the law also provided a pen-
alty of five to fifteen years in prison for any person who tried to render 2
slave “discontented with his state of slavery.” =

A good many Texans ran afoul of one or the other of these laws
against criminal interference with slaves. The Texas State Penitentiary in
185657, for example, had eighteen inmates serving sentences for “Ne-
gro Stealing” or “Enticing Away Negroes.” State supreme court reports
indicate that others escaped prison only through technicalities. James
Cain, “yeoman” of Fayette County, had his conviction for slave stealing
reversed because the word “feloniously” was omitted from his indict-
ment. Samuel Lovett of Upshur County was convicted of enticing away 4
slave on the testimony of individuals who overheard him talking to the
bondsman in December, 1856, about the possibility of leaving the follow-

11. Gammel (comp.), Laws of Texas, I, 46-47, 650; Oldham and White (comps.), Digest
of the General Statute Laws, 541.

12. Gammel (comp.), Laws of Texas, 1I, 345-46; Oldham and White (comps.), Digest of the
General Statute Laws, 542.

13. Gammel (comp.), Laws of Texus, 111, 1511; Oldham and White (comps.), Digest of the
General Statute Laws, 539. Oliver C. Hartley (comp.), A Digesf of the Laws of Texas (Philadei-

phia, 1850), the most recent digest made before a general revision began in the mid-155us,
had no law specifying penalties for inciting slave insurrection.
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ing spring. Justice Royal T. Wheeler reversed the district court on the
grounds that such a discussion so far before the fact did not constitute an
actual effort or an attempt by Lovett to commit the offense in question.*
Records of the various district courts across Texas also reveal case after
case arising from violations of the laws against interfering with slaves,
especially the offenses of selling liquor to bondsmen or buying from them
without the consent of their owners. Thomas Kerchoff of Red River
County, for example, was found guilty in 1860 on three counts of selling
Iiquor to a slave and fined $20 on each charge. J. and N. Alexander of
Smith County were éach fined $25 for buying corn from one of D. R.
Jetfries’ slaves without his written consent. Convictions of this sort were
also appealed at times to the supreme court, which showed the same
concern for procedures that it demanded in cases involving more serious
otfenses. When S. M. Kingston of Gonzales County appealed a convic-
Bon for buying five chickens from a slave, Justice James H. Bell, noting
that the eighteen-year-old son of the bondsman’s owner was present
at the transaction and that the indictment did not specify “written” per-
mussion, remanded the case to the lower court. John M. Allen won a
sumilar reversal on a charge of selling liquor to a slave when Chief Justice
tiemphill ruled that, since no money had changed hands, the whiskey
was a gift, and gifts of liquor from whites to blacks were not illegal.'®
Laws governing the conduct of bondsmen were also an essential part
of Texas® slave code. An act of December, 1837, made insurrection, poi-
soning, rape of a white fernale, assault on a white with intent to kili,
saiming a white person, arson, murder, and burglary into capital of-
jenses if committed by a slave. All other crimes and misdemeanors
“Lnown to the common law of England” committed by slaves could be
purushed at the discretion of county courts ““so as not to extend to life or
fumb.” These lesser offenses did not require grand jury action, but a jury
tnal was mandatory. Any slave who used “insulting or abusive language”
1 a white person could be arrested by a justice of the peace and punished
by twenty-tive to one hundred lashes. In 1840 Congress provided that
slaves could not carry a gun or deadly weapon without the written per-

14 Report of the Directors, Superintendent and Agent of the Texas Penitentiary for the Years
846 and 1357 (Austin, 1857), 44; Cain v. The State, 18 Tex. 387 (1857); Lovett v. The State, 19
Tex 374 (1857)-

35 Red River County District Court Minutes, Book F; Smith County District Court
Fapees, Case #700; Kingston v. The State, 25 Supp. Tex. 166 (1860); Allen v. The State, 14 Tex.

oy {3035).




104 / AN EMPIRE FOR SLAVERY

mission of their owners. Any white person could take such weapons
away from a bondsman who did not have the proper authorization.*

After 1845 the Texas legislature simply built upon the republic’s laws
defining criminal conduct by slaves and setting the penalties for those
crimes. By 1860 the state’s penal code provided only two punishments for
bondsmen: death and whipping. Death by hanging was the punishment
for those who committed murder, insurrection, or arson; rape or at-
tempted rape of a white woman; and robbery, assault with the intent to
commit murder or robbery, or assault with a deadly weapon on a white
person. Lesser offenses such as petty larceny, public drunkenness, and
insolence to a white person were punishable by whipping. All capital
offenses were tried in district courts while lesser crimes went to justices
of the peace. In any case involving an offense greater than the theft of
property worth less than twenty dollars, slaves had the right to a jury
trial. Slaves could not be held as accessories to crimes committed by their
masters, and they were not responsible for offenses occurring while they
were under their owner’s supervision or control. Anytime, however, that
bondsmen acted outside the immediate custody of their masters they
were legally responsible for their acts.”

Undoubtedly many slaves were punished by their masters without
regard to the law, especially in cases of minor violations, but it was not
uncommon for bondsmen to be tried in court. Justice of the peace courts
heard cases involving lesser offenses and at times handed out severe pen-
alties. A Polk County slave, for example, accused in 1856 of stealing a bell
and rope worth two dollars and injuring a mare, was found guilty of the
first charge and innocent of the second. His punishment, set by the jus-
tice, was thirty lashes by the county sheriff. A Hunt County jury in Janu-
ary, 1856, directed that a slave found guilty of larceny be given “76 stripes
well laid on.” In one Smith County justice court, a slave named Charles
received a jury trial because he was accused of stealing property valued
at more than twenty dollars. He was found guilty and sentenced by the
jury to be given “three hundred lashes on his bare back to be well laid on

16. Gammel (comp.), Laws of Texas, 1, 1385-86, 1I, 346.

17. Oldham and White (comps.), Digest of the General Statute Laws, 482, 559, 562; Guffey
v. Moseley, 21 Tex. 408 (1858); Ingram & Wife v. Atkinson & Wife, 4 Tex. 270 (1849)- It must be
remembered that laws concerning offenses by slaves gave masters a great deal of latitude in
punishing their slaves without going to any other authority. This will be dealt with below in
chapter 7.
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with a leather strap in such manner as not to inflict great bodily injury.”
It is difficult to imagine just how the sheriff complied with this order. In
a similar case in 1860, Governor Sam Houston intervened to abate the
severity of punishment. E. V. Stanley’s slave, Abe, found guilty of bur-
glary, was sentenced to 750 lashes to be administered at stated intervals
over a period of time, but Houston pardoned him before the full penalty
was exacted.'®

Bondsmen who committed more serious offenses against whites often
were dealt with by lynch law. The Austin Texas State Gazette expressed
approval of this form of “justice” in October, 1860. “A negro has been
arrested for a rape on a respectable white lady,” the editor wrote. “We
expect he has been hung up a tree before this.” Lynchings were common
enough that Texas newspapers reported at least three in 1859 alone. At
Smithfield, Tarrant County, in May, one of James Roper’s slaves, angered
because his master did not buy his wife in Alabama and bring her to
Texas, killed Roper and burned his body. Local whites forced the slave to
confess and then burned him on the same spot. A similar incident oc-
curred in Polk County during May or June. In Hopkins County, after a
slave was arrested for the attempted rape of a white woman, a mob broke
into the jail and hanged him.”

Lynch law did not always prevail, howevem;aves who murdered
their owner, William Gaffeney, near Clarksville in April, 1853, were duly
tried, sentenced, and executed according to the law. The twwere valued
at $1,879.16 by the jury that sentenced them to death. ANhen three of
Richard S. Bostick’s slaves killed him in January, 1855, they met the same
fate as Gaffeney’s bondsmen. Following their execution in October, the
administrator of Bostick’s Jackson County estate subtracted $3,100, the
appraised value of the three males aged forty-six, thirty-five, and twenty-
five, from the property under his controlfPeter, a sixteen-year-old boy
from Red River County, also received a procedurally correct, albeit very
swift, application of the law in early 1859. Accused of killing his mistress,

18. Polk County Justice of the Peace Records, JP Book, Precinct 4; Hunt County Com-
missioners’ Court Minutes, Book A-1, pp. 96—97; Smith County Justice of the Peace Papers,
Case #25; Amelia W. Williams and Eugene C. Barker (eds.), The Writings of Sam Houston (8
vols.; Austin, 1938-43), VI, 3.

19. Austin Texas State Gazette, October 20, 1860; Enda Junkins, “Slave Plots, Insurrec-
tions, and Acts of Violence in the State of Texas, 1828—1865" (M.A. thesis, Baylor University,
1969), 50-51; Matagorda Gazette, July 23, 1859.
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he was indicted on January 6, tried and found guilty on the twelfth, sen-
tenced on the seventeenth, and hanged on the twenty-eighth. The jury
that found Peter guilty fixed his value at $800.2

The case of Dave, a Smith County bondsman accused of assault with
intent to commit murder, demonstrates a concern for procedures that
was not uncommon when slaves committed serious offenses. A grand
jury sitting at Tyler on June 4, 1861, indicted Dave for an April 15 assault
on the son of his master, William C. Gober. Dave had stabbed Young
Gober, who was “then and there a free white person,” three times “with
a certain knife then and there being held in the hands of him the said . . .
slave.”” The attack with a deadly weapon had so injured its victim that
“the life of him the saild Gober was despaired of.” Dave had a court-
appointed attorney and entered a plea of not guilty. District Judge R. A.
Reeves conducted his trial and at the conclusion charged the jury as
follows:

If the jury believe from the evidence that the defendant assaulted
Young Gober with a knife as charged in the indictment and that it
would have been murder if death had been the result, the assault is
deemed in law to have been made with intent to commit that offense
and the punishment is death. And if you find the defendant guilty as
charged in the same indictment, return a verdict accordingly. If you
find him not guilty so say by your verdict. If you have a reasonable
doubt of his guilt, he is entitled to the benefit of such doubt and to an
acquittal. If you find him guilty of the assault to murder you will also
assess his value and state whether his owner has attempted to evade
the law against the negro.

The jury found Dave guilty and set his value at $1,000. Dave’s attorney
appealed for a new trial, but Judge Reeves denied the motion and im-
posed the death sentence. Dave was hanged on July 11, 1861, on a gal-

lows erected within the Smith County jail. In April, 1862, William C. ig

Gober collected $500 from the state comptroller.2

20. Clarksville Northern Standard, April 9, June 4, 11, 1853, January 29, 1859; San Antonio
Herald, October 20, 1858; Estate of Richard S. Bostick, Jackson County Probate Records (Final
Estate Record); Red River County District Court Minutes, Book F.

21. Smith County District Court Papers, Case #754. The voucher for $500 paid to Gober
is in the Papers of the Comptroller of Public Accounts, Texas State Library and Archives,
Austin. Young Gober was twenty years old in 1860. He survived the attack and still lived in
Smith County at the census of 1870. Eighth Census, 1860, Schedule 1 (Free Inhabitants);

i
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Although a strong presumption of guilt was apparent, slaves charged
with offenses against whites were not always found guilty and punished.
The case of Elizabeth, who belonged to James Threatt of Robertson
County, provides a good example. When her owner’s young son disap-
peared in June, 1863, Elizabeth and another slave named Ned were
beaten with a rope to extort information or confessions. Ned claimed that
Elizabeth had put the child in a well, whereupon she said he was lying
and took witnesses to the child’s badly bruised body in a pond of water
near the master’s home. Ned and Elizabeth were indicted for murder. He,
having met his death shortly thereafter (another lynching?), was not
tried, but Elizabeth was convicted. Her court-appointed lawyer appealed
to thé Texas supreme court and won a new trial. Justice Moore ruled that
the evidence obtained after coercion was admissible in court but con-
cluded that it did not sustain a murder verdict. Elizabeth’s cognizance of
the child’s murder and the body’s hiding place “does not prove that she
killed it,” he wrote, “or was an accomplice in its being done.” Once the
case was remanded to Robertson County and then moved to Falls County
on a change of venue, she was found not guilty. Pompey, a slave in Whar-
ton County, won an acquittal on charges of attempting to poison his mas-
ter after telling the jury how harshly he had been treated. A Burleson
County bondsman received a full pardon from Sam Houston in 1860 after
“sundry Citizens” petitioned the governor to explain that the assault
which led to a death sentence had taken place “under peculiar and aggra-
vated Circumstances” and left “no permanent injury.” >

There were also cases in which slayes were prosecuted for capital of-
fenses against their fellow bondsmen§ When, for example, Jack was ac-
cused of killing his wife Nicey in Guadalupe County, a jury convicted
him and imposed a death sentence. His case was appealed to the state
supreme court in 1861 on several grounds, including the failure of the
jury to set his value. Justice James H. Bell, however, denied the validity
of the appeals and confirmed the district court’s decision. Nels and Calvin
were more fortunate than Jack. Nels, convicted of murder in Red River
County in 1846, won a reversal because the jury in his trial had not been

;\linth Census of the United States, 1870, Schedule 1 (Inhabitants), National Archives, Washing-
ton, D.C.

22. Elizabeth, A Slave v. The State, 27 Tex. 329 (1863); Falls County District Court Minutes,
Book B, Case #288; Annie Lee Williams, A History of Wharton County, 1846—1961 {Austin,
1964), 106; Williams and Barker (eds.), Writings of Houston, VIII, 86-87.
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sworn. Calvin, a Rusk County bondsman, was convicted in 1858 after his
indictment was altered during the trial to clarify ownership of the victim
and how she had died. Justice Bell found this procedure too improper to
support a conviction. “The law of the case,” he wrote, “is precisely the
same as if the accused were a free white man, and we cannot strain the
law “in the estimation of a hair,” because the defendant is a slave.”*

Many offenses by slaves against fellow blacks probably went without
formal prosecution because owners feared the loss of valuable property
to criminal punishment. This possibility is suggested in an interesting
case that came to the supreme court in 1866, the year after emancipation
in Texas. Mary and Maria, who belonged to B. D. Arnold of McLennan
County, had quarreled in October, 1863, over the need to punish Maria’s
child, who supposedly had told a lie on Mary. According to witnesses,
Mary smacked the child, whereupon Maria screamed: “You whip my
child, God drast your eyes! I will kill you!” and stabbed her with a butcher
knife. Mary lived for a month after the attack but died on November 29,
1863. Maria was not indicted for any crime for two years, probably, in the
words of the statement of facts presented when the case finally came to
the supreme court in 1866, because her master “was unwilling to incur
the additional loss of punishing the murderer by law.” A similar case
apparently occurred in Washington County during 1857. The administra-
tor of the Elisha D. Litle Estate informed the probate court that a man
named Anderson was unmanageable and had committed an offense
“which if prosecuted would have forfeited his life.” This report did not
specify that Anderson’s offense was against another black, but that was
Likely.?

Laws concerning runaways constituted a fourth aspect of Texas” slave
code. An act of February, 1841, gave all Texans the lawful right and re-
sponsibility to apprehend runaway slaves and take them before a local
justice of the peace. The runaway was then returned to his owner, if
known, or jailed. If, after six months, during which time notices were to
be placed in local newspapers, the slave had not been claimed, he was to

23. Nels, A Slave v. The State, 2 Tex. 280 (1847); Calvin, A Slave v. The State, 25 Tex. 789
(1860); Jack, A Slave v. The State, 26 Tex. 1 (1861).

24. Maria, A Freedwoman v. The State, 28 Tex. 698 (1866); Estate of Elisha D. Little, Wash-
ington County Probate Records (Final Record, Book G). The law providing compensation for
owners who lost their property due to capital punishment by the state also indicated an
awareness that masters might attempt to evade such punishment and losses. As noted above,
compensation depended on the owner’s having made no attempt to evade the law.
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be sold at auction. However, if the original owner appeared and Proved
title to his property within the next three years, he was to receive the
amount paid for the slave. By 1844, when the number of bondsmen es-
caping to Mexico had become troubling to slaveholders, the state con-
gress made it legal for anyone capturing runaways west of the San Anto-
nio River to demand a fifty-dollar reward for each plus two dollars for
every thirty miles traveled to return them to the rightful owner.” )
Laws established under the republic concerning the capture and dis-
posal of runaways remained in effect through the statehood period, as
did the system of special rewards for the capture of slaves west of the San
Antonio River. In 1858 the state legislature, upset at the number of slaves
escaping to Mexico and the Mexican government’s refusal to respond to
the situation, passed a measure entitled “An Act to Encourage -the. Rec-
lamation of Slaves Escaping Beyond the Limits of the Slave Territories of
the Unifed States.” This act entitled any person who captured a .slave
attempting such an escape and delivered his captive to the shenﬁf' of
Travis County at Austin to a payment from the state treasury amour}tmg
to one-third of the slave’s value. The state would recover its costs either
from the slave’s master when the property was reclaimed or from the sale
of the slave. The wording of this measure was such that it did not cal{for
capturing slaves who had escaped to Mexico—only those who were “es-
caping.” But this was a nicety that might easily have been overlooked by
zealous slave catchers.®
In May, 1846, the Texas Legislature took an important step toward
stronger enforcement of the various laws protecting ?hvery—those deal-
ing with criminal interference by free persons and with runaways as well
as those regulating slave conduct—by creating a formal slave Pat_rol
system. The law directed county courts to appoint a pz%trol coTl§1s'hn§
of a captain and as many as five privates for each “district or division
in the county. One-half of the members of a patrol were to be slav§hold—
ers. Their period of service was three months, and they were required to
patrol their district at least once a month “and as much oftener as the
tranquility thereof may require.” Patrols were empowered to search sus-
pected places for hatbored or runaway slaves. If they captured 2 ru.n—
away, patrol members divided the fees that would have come to any in-

25. Gammunel (comp.), Laws of Texas, IL, 345-46, 95051 )
zi. hid., IV, 1074—75; Oldham and White (comps.), Digest of the General Statute Laws,

407-409-
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whelming from plantation journals, probate records, and slave narratives
that serious illnesses and injuries were treated by doctors. Julien S.
Devereux regularly paid physicians for treating slaves, as did James F.
Perry. The latter sent one favorite house servant to a clinic in Houston
when she developed breast cancer. From there, she was transferred to a
hospital in New Orleans and surgery performed. All the attention was in
vain, however, as the woman died several years later. Estate administra-
tors and guardians made annual reports showing large sums spent on
doctors and medicines. The estate of Sarah Droddy in Milam County paid
doctors $48 for treating a thirty-year-old woman in 1845 and $55 for the
woman and her child in 1846. The administrator of john G. Rives’s estate
in Cass County, which had forty slaves, paid $140.65 in doctors’ bills for
the first ten months of 1846. William J. Blocker’s family owed a Harrison
County doctor $335 in 1864, nearly all as a result of attention to their
slaves. Estate after estate reported paying doctors and midwives to assist
in the delivery of slaves’ babies. Bondsmen themselves remembered be-
ing visited by doctors. They had no illusions as to the role of self-interest
as well as humanity in their treatment. Armstead Barrett of Walker
County said: “Old Massa have doctor for us when us sick. We's too valu-
able.” William Byrd was more succinct: “We too valuable to die.” 7
Slaves did not lack for medical attention; the problem was the state of
medical science in antebellum Texas. Physicians, regardless of their edu-
cational backgrounds, simply did not know very much. Some still used
treatments such as bleeding, cupping, and blistering, and most were
powerless against many of the diseases and internal injuries that afflicted
slaves. Inadequate medical science obviously took its toll on whites as

17. Curlee, “Texas Slave Plantations,” 271-73; Maddox, “Slavery in Texas,” 67-6g.
Lucadia Pease told her sister in 1851: “1 practice physic without having received a diploma.”
Pease to Augusta N. Ladd, March 18, 1851, in Pease-Graham-Niles Family Papers. Winfrey,
Julien Sidney Devereux, 75; Estate of Sarah Droddy, Bureson County Probate Records (Probate
Minutes, Book 1); Estate of John G. Rives, Cass County Probate Records (Final Record Pro-
bate Court, Book 1); Estate of William J. Blocker, Harrison County Probate Papers. Examples
of estates reporting doctors and midwives assisting in the delivery of babies include: Estate
of Joseph Stevens, De Witt County Probate Records (Final Record, Book C); Estate of C. N.
Breen, Williamson County Probate Records (Probate Minutes, Book 3R); Estate of Charles H.
Whitaker, McLennan County Probate Records (Probate Records, Book B); Estate of G. W.
Hadnot, Jasper County Probate Records (Probate Minutes, Book C); Am. Slave, Supp., Ser. 2,
I, 197 (Armstead Baurett), 111, 578 (William Byrd), 1, 146 (Henry Baker), V, 1910-14 (Nancy
Jackson). It was possible to obtain life insurance on slaves. James Morgan insured a sixteen-
year-old boy for $800 with the British Commercial Life [nsurance Company in 1853. The
policy, which cost $33.2s, is in Morgan Papers.
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Table 13. Distribution of White and Slave Populations According to Age,
1850 and 1860

Slaves Whites
Ages Number Percent Number Percent
1850
0-9 19,061 32.8 50,158 32.6
10-14 8,243 14.1 19,802 12.9
15-49 28,093 48.3 75,445 50.0
50~-65 2,080 3.6 6,610 4.3
65+ 684 1.2 2,015 1.3
1850*
0-9 59,474 32.7 136,880 33.0
10-14 24,782 13.6 52,913 12.8
15-49 88,614 48.8 199,606 48.1
50-65 6,459 3.6 19,412 4.7
65+ 2,289 1.3 5,727 1.4

'In 1860 the total population figures included 948 slaves and 6,353 wl?iftes who were the
result of estimates by census takers. No ages were available for these individuals.

well as blacks, but slaves generally had less adequate material condit%01i1s,
did heavier work, and therefore suffered from morze diseases and inju-
ries. Still, their life expectancy, as it can be measured roughly from census
reports, was only slightly lower than that of whites. In both 1.850 a.nd
1860, the proportions of the slave and white populations that fell into five
age categories ranging from childhood (o to 9 years) to. old age (§5 and
over) were very comparable (see table 13). Whites who lived to be. fifty or
older were less than 2 percent more of the whole white population (5.6
percent in 1850 and 6.1 percent in 1860) than were similarly aged blaclfs
as a part of its slave population (4.8 percent in 1850 and 4.9 percent in

1860).18

Every bondsman in Texas knew that the material conditions of servitude
were vitally important; for many, punishment and cruel treatment helf:l
nearly equal significance. The constitution of the republic had no provi-

i i ding, blistering, etc., see Estate of Sarah
18. For examples of treating slaves with blee s Estate o
Droddy, Burleson County Probate Records (Probate Minutes, Book 1). Age distributions are
in DeBow (comp.), Statistical View of the United States, 52-53, 89-90; U.S. Bureau of the Cen-
sus, Population of the United States in 1860, 482-83.




144 / AN EMPIRE FOR SLAVERY

sions concerning physical abuse, but in February, 1840, congress pro-
vided that anyone who “shall unreasonably or cruelly treat, or otherwise
abuse any slave” could be punished, upon conviction, with a fine of $250
to $2,000. Any person who murdered a slave or caused death through
cruel treatment was to be tried for a felony, as in any case of murder.
District judges were to enforce these provisions, but they were undoubt-
edly hampered by a law of December, 1836, that provided that blacks
and mulattoes could not be witnesses “in any case whatsoever, except for
and against each other.” This was taken to mean that slaves could not
testify against whites, so cases involving the mistreatment of slaves de-
pended solely on the willingness of whites to protect slaves against other
whites.

The Constitution of 1845 permitted the legislature to pass laws requir-
ing slaveowners “to treat them [slaves] with humanity” and to pass laws
requiring slaveowners “to abstain from all injuries to them extending to
life or limb.” It also contained a section providing that “any person who
shall maliciously dismember, or deprive a slave of life, shall suffer such
punishment as would be inflicted, in case the like offense had been com-
mitted upon a free white person, and on the like proof—except in case
of insurrection of such slave.” On the basis of these constitutional provi-
sions and the 1840 law protecting slaves from physical cruelty and mur-
der, the Texas legislature developed a code defining the power of masters
to punish their bondsmen and the points at which punishment became
cruel treatment. >

At the close of the antebellum period, Texas slaves could be punished
by their masters (or anyone such as an administrator or hirer having law-
ful control of them) according to the following general principles:

1ST. The right of the master to the obedience and submission of his
slave, in all lawful things, is perfect, and the power belongs to the
master to inflict any punishment upon the slave, not affecting life or
Iimb, and not coming within the definition of cruel treatment, or un-
reasonable abuse, which he may consider necessary for the purpose
of keeping him in such submission, and enforcing such submission to

19. Gammel (comp.), Laws of Texas, I, 1265-66, II, 346. The willingness of whites to
protect slaves against other whites will be discussed in detail below.

20. Ibid., 11, 1296, I, 29. In 1848, the fine for cruel treatment or unreasonable abuse was
lowered from $250~$2,000 to $20-$500. During the 1850s, however, the penalty would be
increased to $100-%$2,000.
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his commands; and if, in the exercise of this right, with or without
cause, the slave resists and slay his master, it is murder.

2ND. The master has not the right to kill his slave, or to maim o.r dis-
member him, except in cases mentioned in Axticle 564 [cases of insur-
rection or forcible resistance to a white] of this Code.

3RD. A master, in the exercise of his right to perfect obedienf:e on the
part of the slave, may correct in moderation, and is the exclusive judge
of the necessity for such correction; and resistance by the slave, .under
such circumstances, if it results in homicide, renders him guilty of

murder.

In addition to these powers of punishment legally accorded masters, any
white man, when faced with “insolence” on the part of a slave, could
inflict “moderate chastisement, with an ordinary instrument of correc-
tion.” Also, any free white person could give a bondsman 2 ”mfl).derate
whipping’ for any one of seven different offense.s, such as using u‘}sult—
ing language or gestures” toward a white or being drunk and making a
disturbance in public.! ) .
The penal code also attempted to define the points at Wth-h‘ pun.lsht
ment became unreasonable abuse or cruel treatment and provufled_ ﬁr}eS
of $100 to $2,000 for offenders. “Unreasonable abuse” was»the mﬂlcimg
of punishment “greatly disproportionate to the nature czf the ciffense or
beating with “unusual implements.” “Cruel treatment” was “to torture
or to cause unusual pain and suffering”” or to punish severely enf)ugh to
injure a slave’s health or “depreciate his value.” If a slav.e was maimed or
disfigured, the person responsible could be charged vtnth unreasonable
abuse and cruel treatment. If mistreatment resulted in the c'leath of a
slave, the offence was murder. Finally, the code provided fines f)f af
much as $100 for any person who, “without sufficient prow?cahon,
whipped or struck a slave that was not his property or under his lawful
2
ConStf:\lleholders, in exercising their right to “obedience and 51~1b1:r.niss1on”
from their bondsmen, inflicted a variety of punishments. thppmg was
most common, and the instruments used varied from switches to‘ sticks
to leather whips. Some owners also used jails, chains, clogs (leg weights),

21. Oldham and White (comps.), Digest of the General Statute Laws, 560~61.
22. Ibid., 542-43.
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and other special devices. Gus Johnsan, for example, remembered that
his mistress jailed her slaves in a hole dug in the ground with a weighted
“drop door” to close it. The driver on the Kit Patton place forced workers
to drag a chain as they worked in the field, and J. S. Devereux bought a
fifteen-pound clog “to put on negro man Ben” in 1850.%

Slaves were whipped for many reasons, including running away,
stealing, fighting, insolence, and failure to complete their work on time
and to their masters’ satisfaction. Jacob Branch’s mother was whipped for
letting flies speck the clothes she washed; Fannie Brown, for her slow-
ness in learning how to spin. Others were whipped for poor cooking, for
not keeping their row up with the other slaves’ rows, and for letting live-
stock escape. Efforts to determine the proportion of all slaves who suf-
fered whippings and how frequently they were punished are futile. Some
masters never whipped or permitted it on their places. Others were like
the master in Limestone County, who, in the words of one of his slaves,
“had to beat somebody every day.” Clearly, many slaves were whipped,
and the practice was common enough that all were aware that they could
be so punished. Every slave did not have to receive a whipping in order
to be impressed with the frightening possibility that it could happen to
him. One woman who ran away and was later caught expressed what
was likely the typical bondsman’s view on this form of punishment.
When asked by her owner if she had not been afraid of wild animals, she
replied: “F'm more scared of you than the animals, they don’t whip.”

Slaveowners tended to view whippings as a necessary disciplinary
measure, not as cruel treatment. For example, John Bauer, Ashbel Smith’s
overseer, in his annual report for 1842, wrote: “I am from principle dis-
inclined to il treat a beast far less a human being.” He also reported that
when Albert tried to run away he had been caught and given a “sound
whipping.” Regardless, however, of what masters and overseers such as
Bauer thought, nearly any whipping was painful enough to border on

23. Curlée, “Texas Slave Plantations,” 126-27; Winfrey, Julien Sidney Devereux, 73; Am.
Slave, Supp., Ser. 2, H, 226 (Harzison Becket), VI, 1992 (Gus Johnson), HI, 629 (Richard
Carruthers).

24. Am. Slave, Supp., Ser. 2, 1l 146 (Henry Branch), II, 410 (Jacob Branch), I, 462 (Fanny
Brown), VI, 2767-68 (William Moore), VI, 2641 (Susan Merritt). Ibid., II, 352 (Harrison
Boyd), III, 475 (James Brown), are examples of the many slaves who said they were never
whipped. William Moore (ibid., VII, 2767), said his owner had to whip someone every day;
Walter Rimm (ibid., VI, 3314), told about the woman who was more afraid of her owner
than of wild animals. Roemer, Texas, 16364, told of a slave blacksmith who had never been
whipped.
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cruel treatment. Moreover, severe beatings were not uncommon. The
LaGrange True Issue in July, 1860, described how a master in Qoryell
County whipped a girl from sunrise until noon. One observer said the
slave, who was accused of stealing, was the most inhumanely whipped
creature he had ever seen, including horses and oxen. Mollie Dawson of
Navarro County remembered her horror at the first whipping she ever
saw. She was visiting her father who lived on a neighboring plantation
when she saw a man with his feet and hands tied stripped naked and

lying on the ground.

This white man was whipping him and the blood was all over this
nigger and he was saying "o, master, o, master, I pray you not to hit
me any more. Oh, Lordy, oh, Lordy, has mercy on me. Master, please
has mercy on me, please has mercy.” But this man wouldn’t stol? a
minute and spits tobacco juice and cuss him and then starts in whip-
ping him again. This nigger was jumping around on the ground a_ll
tied up, just like a chicken when you chops his head off when this
man was whipping him and when the white folks would stop awhile
this nigger would lay there and roll from side to side and beg for
mercy.

1 runs off a good piece when this white folks started whipping him
and stopped and looks back at him, I was so scared that I just stood
there and watched him till he quit. Then he tells some of the slaves to
wash him off and put salt in the cut places and he stood there to watch
them to see that they did. He was chewing his tobacco, spitting and
cussing that nigger and when they gets him washed off and puts salt
in the raw places he sure did scream and groan.

But when he groaned they just keeping putting the salt in to the
wounds on his poor old beat up body.

The first thing that I know my father was patting me on the back
and said, “Honey, you better run along home now,” and I sure did
and | didn’t go back over there any more. That was the only slave 1

ever saw get a whipping.

Another bondsman, Andy Anderson, never forgot or forgave the first
whipping he received. For accidentally breaking part of a wagon whilg
gathering firewood, he was tied to a stake and given ten lashes every ha_lt
hour for four hours. “I have that in my heart until this day,” he told his
WPA interviewer during the 1930s. Jacob Branch said that when his mis-
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tress beat his mother with a cowhide whip, it “look like she cut my mama
in two.” %

Some whippings were fatal. In 1861, for example, William R. Wilson
of Harris County killed a slave named Ned by inflicting six hundred
lashes with a “gutta percha strap.” The manager of Andrew M. Echols’
sawmill in Burleson County whipped a hired slave to death in 1856. The
Texas State Gazette of October 7, 1854, carried an account of an overseer’s
administering a fatal beating to a slave woman.*

Cases of unreasonable punishment and cruel treatment, sometimes to
the point of death, that did not involve whipping also were reported.
When, for example, Eda Rains fell asleep while fanning a baby of the
family to whom she was hired, her mistress struck her with the turkey
wing fan and scarred her forehead for life. David Chandler of Travis
County killed a slave belonging to David Conner because the bondsman,
for some unspecified reason, “raised his hand” against Chandler. J. D.
Nix of Harris County assaulted a slave woman and cut her with a knife.
John Farrett was indicted in Red River County for assault with intent to
murder after he wounded a slave girl named Catherine. James H. Calli-
han of Guadalupe County attempted to take a pistol away from a hired
slave and then, when he ran away, shot and killed him. Thomas Presley,
in the words of an Anderson County indictment, “did . . . without just
provocation, inflict unusual pain . . . upon . . . a negro slave . . . the
property of Millings, . . . murdering him.” Charles U. Brady, an overseer
in San Augustine County, shot and permanently disabled a slave as the
result of an altercation stemming from the latter’s having said something
“impudent.” The overseer on William T. Scott’s Harrison County planta-
tion killed a slave who physically resisted discipline. Another planter in
the same county informed his son in 1859: “Dr. Stewart shot his man john
for insubordination but it is thought he will not die.” In April, 1852,
Benjamin E. Roper, Ashbel Smith’s overseer, cut a slave named Lewis
with a knife. Roper informed Smith that the slave would remain with a
doctor “until he is able to bear punishment when I shall bring him home

25. John Bauer {6 Ashbel Smith, December 26, 1842, in Smith Papers; La Grange True
Issue, July 5, 1860; Am. Slave, Supp., Ser. 2, IV, 1120~21 (Mollie Dawson), II, 52 (Andy An-
derson), II, 410 (Jacob Branch). Advertisements for runaways sometimes testified to perma-
nent scars left by whippings. See, for example, San Augustine Red-Lander, September g, 1851;
Marshall Texas Republican, March 10, 1865.

26. Wilson v. The State, 29 Tex. 240 (1867); Echols v. Dodd, 20 Tex. 191 (1857); Austin Texs
State Gazette, October 7, 1854.
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and give him a very severe whipping.” If “any negro . . . should ever give
me the like provocation,” Roper wrote, “I will deliberately take his life.”*

At some point then, punishment and the exercise of whites” power
over slaves went beyond discipline and became abuse, cruel treatment,
and even murder. Slaves were supposed to have the protection of the law
in such cases, but relatively few actions were brought against masters for
cruel treatment or murder of their own slaves. Perhaps this was because
only a small minority of owners subjected their own valuable property to
extreme mistreatment. On the other hand, few white witnesses probably
were available or willing to bring charges and testify against a master for
what he did to his own bondsmen on his own farm or plantation, and
blacks could not testify in court for each other or against whites.” Under
these circumstances, legal actions against masters for mistreatment of
their own slaves appear to have been brought only in especially aggra-
vated cases.

One such case involved the Steen family of Smith County. Thomas
Steen was indicted in 1847 for cruel treatment of three young slaves by
denying them adequate food or clothing, exposing them to inclement
weather, and whipping them with unreasonable severity. He was acquit-
ted, but the next year his son James Steen was indicted on identical
charges. At the trial in 1850, witnesses testified that they had seen two of
the slaves, an eleven-year-old boy and a thirteen-year-old girl, working
naked in the fields and had seen them, in the words of one witness,
“whipped and whipped pretty badly.” Thomas Steen, testifying in his
son’s behalf, claimed that the children had “always been part of his
family,” were well cared for, and worked very little. They had been
whipped some, he said, “but not as much as they deserved.” District
Judge Lemuel D. Evans, in his charge to the jury, explained the law on
food and clothing and provided some interpretation of his own on cruel
treatment. “Whipping,” he said, “or infliction of punishment not re-
quired in order to enforce obedience to the master’s commands or to keep

27. Am. Slave, Supp., Ser. 2, VI, 3222 (Eda Rains); Chandler v. The State, 2 Tex. 305 (1847);
Nix v. The State, 13 Tex. 575 (1855); State of Texas v. john Farrett, Red River County District
Court Minutes, Book E; Callikan v. Johnson, 22 Tex. 597 (1858); Presley v. The State, 30 Tex. 160
(s87); Brady v. Price, 19 Tex. 285 (1857); Houston Telegraph and Texas Register, December 5,
1851; Levin Perry to Theophilus Perry, June 20, 1859, in Person Family Papers, Perkins Li-
brary, Duke University, Durham, N.C.; Benjamin E. Roper to Ashbel Smith, May 3, 1852, in
Smith Papers.

28. In the case of Doty v. Moore, 16 Tex. 591 (1856), a district court decision was reversed
because a slave was allowed to testify, in effect, against a white.




150 / AN EMPIRE FOR SLAVERY

the slave in proper subjection to the master is cruel treatment.” Steen was
found guilty and fined $118. His lawyer filed a list of exceptions, ap-
pealed, and had the conviction reversed and remanded for further ac-
tion. A second trial in Smith County resulted in another conviction and
a much larger fine of $262.49.%

Legal actions for abuse and cruel treatment were much more common
in cases involving slaves that did not belong to the person indicted. James
Bumpus of Upshur County, for example, was tried in 1856 for laying
“violent hands on a negro slave” belonging to Jacob Fisher and proceed-
ing to “unmercifully whip and abuse said boy.” Erwin Chancey of Smith
County was accused of unréasonable abuse and cruel treatment and
whipping another master’s slave without due provocation because he
beat William Kelley’s man George with a stick. In 1855, John Stephenson
was Indicted in Washington County for assault and battery after he
whipped Malissa who belonged to Linsay P. Rucker. In the other cases of
abuse, cruelty, and murder mentioned above, Wilson, Chandler, Nix,
Farrett, and Presley all faced legal action. All had in some way mistreated
or attacked someone else’s slave.®

The decisions in these cases suggest that juries were willing to give
slaves protection of the laws against unreasonable abuse and cruel treat-
ment, at Jeast to the point of assessing fines against violators. But in gen-
eral they were unwilling to convict whites of more serious offenses
against bondsmen. William R. Wilson, for example, charged with murder
and with cruel and unusual punishment for whipping a slave to death,
was acquitted on the first charge but found guilty on the second and
fined $2,000. Thomas Presley’s case had exactly the same result, although
his fine was only $240. Eventually both convictions were overturned by
the Texas supreme court on the grounds that, according to the law, cruel
treatment resulting in death had to be considered murder. Wilson and
Presley could not be found guilty of the lesser offense when it had obvi-
ously led to a more serious one. Bumpus was found guilty of assault and
battery and fined $40. In Chancey’s case, the jury found him not guilty of

29. Smith County District Court Papers, Case #3 (Thomas Steen); Case #43 (James
Steen). The James Steen case papers include the indictment, testimony, and Judge Evans’
charge to the jury, plus all the information on the aftermath of the case.

30. Bumpus v. Fisher, 21 Tex. 561 (1858); Smith County District Court Papers, Case #7u3
(Erwin Chancey); State v. Stephenson, 20 Tex. 151 (1857). The Wilson, Chandler, Nix, F.zr;ct-
and Presley cases are cited above in notes 26 and 27. '
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cruel treatment, an offense with a minimum fine of $250 at the time, but
convicted him of whipping William Kelley’s slave without due provoca-
tion and fined him $25.» Chandler was found guilty of manslaughter, a
felony carrying a minimum penalty of one year in prison. Nix was con-
victed of assault and battery, for which he was fined $25 and sentenced
to ten days in jail. Stephenson won an acquittal on assault and battery
charges. Chandler and Nix appealed to the supreme court primarily on
the grounds that they had not been charged with violating any specific
provisions of the laws protecting slaves against abuse, cruelty, or murder.
Chandier’s lawyers argued, for example, that there was no law concern-
ing manslaughter of a slave. The supreme court ruled, however, that,
since slaves had always been treated as “persons” in the application of
criminal law, the common law extended to offenses against blacks as well
&s whites when no special rules existed for bondsmen. As Justice Royal T.
Wheeler wrote in the Chandler case: “It seems especially to have been
the intention of our legislation . . . to throw around the life of the slave
the same protection which is guaranteed to a free man.” The convictions
of Chandler and Nix were affirmed. Stephenson’s acquittal was appealed
by the state, whereupon the supreme court reversed the district court
and remanded his case for further action. A slave is not, said justice
Oran M. Roberts in his decision, “/property only, as a horse or any other
domestic animal.” Instead, bondsmen have personal rights, and every
white person does not have the right to whip any slave.®

Laws against abuse, cruelty, and murder and the supreme court’s will-
ingness to extend the common law to bondsmen thus provided Texas
slaves with some protection from extreme physical mistreatment, espe-
cially if offenses against them were committed by someone other than
their own masters. Constitutional and legislative protections represented
general public disapproval of cruelty, and the possibility of legal action
may have restrained some whites. Nevertheless, courts were unwilling to
convict masters or other free men of murdering slaves and extremely re-
luctant to interfere with what Justice James H. Bell of the supreme court
called “the delicate and responsible relation of master and slave.” Legiti-

31. All these cases are cited above in either notes 26, 27, or 30-

32. The penalty for manslaughter at the time of Chandler’s conviction is in James Wilmer
Dallam (comp.), A Digest of the Laws of Texas (Baltimore, 1845), 167. The Chandler, Nix, and
Stephenson cases are cited above in notes 27 and 30.
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mate punishment was so common and the line between it and cruel treat-
ment so imprecise that legal protections for slaves were minimal at best.
“Much,” according to Justice Bell, “is left to the master’s judgment, dis-
cretion, and humanity.”® Those qualities varied, as every slave well
knew, from master to master.

33. Callihan v. Johnson, 22 Tex. 597 (1858).
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Family, Religion, and Music

‘“THE STRENGTH TO ENDURE"’

His wife having been sold, and facing punishment himself, a slave who
belonged to Irving Jones in Anderson County committed suicide. He
“stood it as long as he could,” said the bondsman who told the story.
Slave suicides were not at all common, however.! Bondsmen, although
most faced a lifetime of manual labor with at best adequate material con-
ditions while subject to punishment largely at the whim of their masters,
very seldom took their own lives. Their instinctive will to live was threat-
ened by the harshness and hopelessness of bondage, but at the same time
it was encouraged by several institutions that mitigated the psychological
conditions of servitude. What aspects of Texas slaves” lives contributed
to the mental and emotional strength to endure, and what behavioral
adjustments did bondsmen make in order to survive? These questions
serve as a focus for the next two chapters.

Sizes of slaveholdings affected the psychological as well as physical
conditions of servitude. Approximately one-third of Texas bondsmen be-
longed to small holders, whereas the great majority were on farms and
plantations having at least ten slaves. Those who lived in smaller hold-
ings, especially the few who resided in towns, benefited mentally and
emotionally from having greater control over their 6wn working and liv-
ing conditions than did their plantation counterparts. Some may have
had an advantage also in that closer daily contact with their masters led
to greater recognition of their humanity. At the same time, these bonds-

1. Am. Slave, Supp., Set. 2, V1, 2140 (Steve Jones), VII, 2578 (Adeline Marshall, who told
of an old man who was whipped until he committed suicide).
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PHIL GRAMM

TEXAS
AWlnifed Hiafes Denafe
WASHINGTON, D.C, 20510 !
October 11, 1991
Ms. Martin

Richardson, Texas 75080
Dear Ms. Martin:

Thank you for contacting me concerning the death penalty. I
appreciate having the benefit of your views on this matter.

I am working to ensure that our country is made safe from vicious
criminals who kill people or commit other heinous crimes; and I
believe that the best way to accomplish this is to ensure that

the punishment coming from our judiciary is both swift and just.

I have consistently supported the death penalty for capital
crimes. In the omnibus drug bill signed into law in 1988, I
cosponsored a provision that provides for the imposition of the
death penalty for the intentional killing of a law enforcement
officer. This bill also authorizes of capital punishment for
drug kingpins who commit or order the murder of another person.

You will be pleased to know that on July 11, 1991, the Senate
passed the Biden-Thurmond Violent Crime Control Act of 1991,
which includes provisions to curtail the current, endless series
of appeals permitted death-row inmates and to make the death
penalty applicable for an additional 51 particularly vicious
federal crimes. Provisions in this bill also make the death
penalty applicable punishment for murder with a firearm or for
major drug dealers. You can be sure that I will continue to work
with my colleagues in the Senate to make our courts tougher on
the criminals brought before them: and our country safer for the
law~abiding citizens who live in it.

I appreciate having the opportunity to represent you in the
United States Senate. Thank you for taking the time to contact
me.

ii;;;:fjspectfully,
PHIL GRAMM .
United States Senator

/s NOTE: Ms. MARTIV 1S A MEMBER oF
AMNESTY INTERNATIONHL v TEXAS AND IS
A STReNG OPPONENT OF CAPITAL PUNISNMET:
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- and guiding it along the road of clean

out several lives was deplorable.

A

AN' investigation -into’ Spencet’s
& & record ~was begun and: .some
ghastly facts brought to light.- Mayor
E, O. Porter, having apprised himself

to- account.:-*Why,” he thundered
was Spencer employed as 4Principai
. -of the South Pasadena Junior 'High

‘School when his record showed he
ad beén removed from at least one

toward girl students?”

arents looked at the slim, .youn
bodies of their daughters aghast wit!
the horrible thoughts of what might

-who wag the Principal of their school
ight .have stared hungrily at the
bare brown legs and the adolescent
‘breasts  starting ~ forth' under the

h dresses, Ew day may --have

- S, I sound a,warning, - We've '
:got--to do -something to stop the -

THE SC

faded. off, - the ,police. got" down .10’

who saw Spencer ‘during.the ‘twenty. .

officials had a. job on their hands that.
reaching- as the "police would have .
- Malbert ‘lay in the deep shadow of
" Striking at the most sensitivé spot.

“in the life and-well-being of the peo~
ple; a murderer had plunged the .

- .living and ' good - citizenship..- That -
" Verlin Spencer “should have' snuffed -

' . That. he'-should “have poisoned the..
“well-springs’ of .community life  was

of these. facts, called the school board -

- of a large community demanded an

chool position for immoral‘.gc't_ionS‘

This news broke like a_bombshell . {
“‘words and visions that had pursued

have happened. Every dayilthis fiend "

ghtly fitting sweaters and gay girl--
ery
brought him the hunger and the tor-.

CRIME DETECTIVE

crooks from coining to the peniten-
tiary! 'Too many.of them are being
allowed to take the rocky route un-
knowingly, Three years ago there
were only 5214 prisoners in the
Texus Prison System. Today there
are 6,400, Millions of dollars are
being thrown away by taxpayers in
keeping and supporting this increas-
ing army of undesirables. .
“The people—you 'and I—must be
taught the power of the law and the
terrible ' stain its Impress ‘leaves,
through demonstrations of its
“strength, o .

And, what more effective way of
“killing two, birds with one stone”
can be devised than by giving these
ignorant journeymen of crime a les~
son before it's too late?

HOOLMAST

., CONTINUED FROM

ture of unfulfilled. desire towaid the
throng of laughing innocent girls
soon to blossom into the first stage of -

'_%'oung womanhgdd, Was it the frus-

ration of unsatisfled hunger that
drove him to this horribly . bloody .
outburst? - o "
While the news of the killings
flashed across the country with
shocking effect, and the District At~
torney’s office cleared the- way for
ran jur{ investigation, the police
ept constant vigils at the bedsides
of the assassin and the two survivors
of the grim homicidal attack. Dortha

death, a bullet lodged in her spine,
uncertain of recovery which at best
would leave her a hopeless paralytic.
Ruth Sturgeon lapsed fitfully between
conscjousness and blessed uncon-
sciousness- that dimmed her pains
. Spencer—at first thought to be
close to death—was not found to be
in gerious danger. He lay looking up
at the ceiling, his gaunt face and
haunted eyes in sharp relief against
the white of the hos‘gital pillow, On
order of District Attorney Buron
Fitts, he was removed from the
Huntington Memorial Hospital to the.
prison ward of the General Hospital.
For two days, he preserved a grim,
ghostly -silence, His room' was
charged with tenseness. The “Why?"
~that was on everyone's lips’ oecupied
the minds of every detective on the
“case,” Why.did he kill?- Was there a
sex motive? - Was there a money
motive? The faith and tranquillity

answer. , )

Softly but insistently the questions
-were repeated to him but he con-
tinued to gaze at the ceiling, his eyes
distant, his thin lips_locked in im-
penetrable silence. Instead' of the

him, came the ihcessant question:
Why did you kill? ‘If the question
vgierced the haze that hung over him,

e took no notice of it. Late on May, :
8th, two days after the mad slaugh-
ter, he. stirred and seemed to react
to the. question: -

. “Why did" you shoot Bush?” De-
tectives, nurses, physicians,. held
their ‘breaths,

Whip ’em, I say, where their asso-
ciates can see it; where they can
hear the swish of the lash and the
cries of the offender,

Execute them, I say, where every-
body can hear that generator whin-
ing and see that tortured body cook-

ing,
Not a pleasant sight, thaf, bul

neither ig the picture of a murdered
man’s unmoving form or of a violated
child’s corpse. . .

So, something’s got to_be done to
make - law-abiders of ‘these errant
men and their associates even if you
have. to;take it out of their hides,
which, as I've tried to show, is where
the‘punishment strikes deegest.

. Let’s get to the root of this matter,
thereby putting an end to it. -

R RUNS AMOK

APAGE S

“I don’t know,” ‘Spencer moaned,
“He was my friend.”

“Why did you shoot Alman? Speer!
Vanderli;a?f’ :
© T can’t remember why, . ..

“Why: did you shoot Mrs, Stur-
geon?” -His face twisted in a sudden
grimace of hatred. -

“That' woman is no_good.”

“Why:did you shoot -Miss Talbert?” *

At that’ his lips quivered, He was
visibly moved; a sob racked his body.
“ my God,” he cried,- “did 1

Oh, .
shoot Dortha?” The occupants of the

room . froze, rigid with excitement.

“She was my best friend,” he gasped,

This was the kind of angle the news-
papers were waiting for, Here was
a possible love interest. But it proved
to be false. Dortha Talbert, when
she seemed strong enough to uridergo
her first questioning, said: .
“I know of no reason for his re-
ferring ‘to me that way, except that
realizing that he was mentally dis-
.tressed I always went out of my way

:to be pleasant to him when-he came -
.+to see Mr. Bush.”

If this was a contradiction to the
-angle that the newspapers wanted,
"it considerably aided the psychia-

:trists - and alienists who had been
‘called in on the case. It would be
; their (1uty to determine ‘Spencer’s
! ganity,.

" of the school principal cracked under
the strain of his responsibilities? Had -,

Had the keenly trained mind

the frayed nerves finally been. shat-
‘tered by the constant dosage of

. insanity-producing drugs? Or. was
- Spencey innately vicious, a murderer

with a'dark and evil mind that had
been steeped in learning and covered
with a jveneer of culture and higher

- education?

THE lalienists began to dissect the
man’s - personality, knowing that -

justice. for this ghastly -crime weighed

- jn the balance of their findings. As

they were attempting to disentangle
the horrible complexities of Spencer's
character, the awful news seeped out.

The ‘Public Defender’s office was
preparing to’ enter a plea of not
guilty,  This meant that the murderer
might go free, yet this would be a
justifiable consequence - if, - indeed
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‘ Bvery sell-respecting town in

RS Sported a “hanging tree’
b e early days. The City of
hi‘“*t?_v’”'da was entered from
i viver by passing under s

GG oak, Vietoria had a
0 § ME tree seen on Moody

seel today, and Refugioused a
Mge mesquite on the court-
Ew‘w lawn _that grows there
}y»l-x‘.\’ for its gallows. The
sniad hanging oak on the
Hirehas been dignitied with a
{fﬂ‘it’ historiacal marker, but
*:’.’:umhus. Texas, was better
Eszm‘l for having two hanging
JEES -~ one for black people
=done for (he whites, :

Port l.,a’vaca was not without
f“h:mgmg t"roe, identified by
‘;W‘ old-timers on  Linn's
SBOU, while other believed
hat the huge trees that grew in

et
]

otin le

David Montict’s back yard 124
years ago on Guadalupe Street
served the purpose. :

The editor of the Indianola
“Bulletin” reported on April 8,
1852, that a “murder in Part
Lavaea’ brought it about: *'We
are deeply pained to announce
that Mr. James P, Futkerson,
the sheriff of this county, was
murdered in Port Lavaca last
Sunday April 4, by a man
named Sharkey, a stranger in
this country., |

“Mr. Fulkerson lived in an
early day in Missouri, and al-
terwards at Cape Giradeau, and
since 1838, mainly on this bay.
Knowing him as one of the best
and most honorable of men, we
cannot conecive how anyone
could find a pretext for an at-
tack upon him,

o .

| 4
Xas

Along

“He leaves an interesting
family, consisting of his wife
and daughters o lament his
cruel fate. We feel sure in
saying that in 13 years
residence in this county he
made not one enemy. His
family is of high standing,

“We have learned the par-
ticulares: Augustus
Sharkey, the murderer, is
a’ late emigrant from
Mississippi. He provoked a
quarrel with a citizen of
Lavaca, and attacked him with
a sling shot. The weapon was
wrested from him by a by-
stander, and placed in Sheriff
Fulkerson’s hands, who had
just arrived and commanded
the peace. Sharkey demanded
the sling shot with a threat he
would “‘have it or him.”

(NOTE: The sling shot is a
lethal weapon according to law
to this day, a leather pouch tied
to two cords whirled by hand
and releasing the missile. With
a sling shot David slew Goliath.
Abraham Lincloln became
famous in Illinois as a lawyer in
a sling-shot murder case.

~Cougars were hunted and killed

fn the river bottoms of
Matagorda County with sling
shots as the only weapon in the
1850’s.)

“Sheriff Fulkerson went to
Justice Maulding for a warrant,

. and Sharkey immediately got

his rifle, went to Maulding’s

. office, and without warning shot

“ Fulkerson

" oo

in the heart,
remarking that he ‘“was the
best shoft in Texas.”

“He then made an attempt to
escape on horseback, but was

selzed and froned. A town

.
y e
o g wiw e b WE o gatath

.

aodd

1 B f
a2d He

meeling was called to consider
the matter, and determined to
let the law take its course,
During its sitting, and
throughout the day, while in-
tense  excitement prevailed,

Sharkey manifested the most .

reckless spirit -~ he lold them
how he had killed three men in
Mississippi and had gotten
away, and that he would kill
four more in Lavaca, In every
way he defied an indignant
people in a community where
the deceased was loved by all.
“The sequel to this bleody
deed should not be surprising
although deplored. During the
night following, the guilty man
was seized and dragged from
the hands fo the officers and in
the morning was
suspended to the limb of a tree.
“Over this sad affair we
would fain draw a veil of
oblivion, but it is accomplished,
Extreme cases arise. tlere we
have a guilly, bloody man,
butchering in cold blood - his
fourth victim, hurling threats at
four more peacable men, the
court just adiourned for six

months, no prison or jail in this

continued
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MARK OF RESPECTABILITY — Every self-
respecting town in Texas had a “hanging tree”
in the early days. Somne old-timers claim Port
Lavaca’s tree was among these oaks on Linn's

or neighboring counties, the
sheriff slain, with hiz wife and
children sinking into the grave
— how galling their hard fate,
with a certainity that ‘ere the
jaw be enforced  he  could
escape, These are the facts that
palliate mob law; let it serve as
a warning to thos¢ who regard
hurman life lightly.”

Thus ended John Henry
prown's account of this mur-
der. An election notice for a new
sheriff was called by Chief
Justice Jefferson Beaumont
with ballot boxes at the Brower
House in Lavaca, in the home of
Wwilliam Miller at Green Lake,
inthe oitice of John HL Brown in
Lernrans i G4 in the home of

WA R

P .

i
1

§.J¢. MeCreary in Salurid,

On  April 20,1852, the In-
dianola ‘‘Bulletin” anpounced
that the wife of the deceased
sheriff had indeed cgnnk into
the grave,” the estimable wido
of the late Sheriif Fulkerson
had died in Port Lavaca during
the past week. .

On May 6, 1852, the three Miss
Fulkersons (Mary, 16, Frances,
14, and Martah, 73, and Master
James Fulkerson, Jr., aged 12,
were registered into the Eherly
House in Indianola awaiting a
steamer on which to leave
Texas and return to the Fast, In
the meantime, Alexander Cold
had won the sheriff’s race with
52 voles, Alrnond Reed with 40,
and William Reed with 12

Bayou, Others c¢laim the huge trees growing in
a backyard on Guadalupe Street 124 years ago
gervesd the puepose. (Wave photo)

PORT LAVACA WAVE, Wednesday, October 27,1915
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However, before August 19,
1652, the “Bulletin® reported
“1n consequence of the death of
the sheriff-elect Alexander Cold
of this county, before
qualification, anew clection hag
peen ordered for August 28,
1859."

Willis Chamberlaln was the
first to file for the office.

In the election of August 2,
1852, when it was voted Lo move
the county seat to Indianola
from Port Lavaca, it was also
voled that a “work-house” or
joll be constructed by a vote of
104-3, probably as a result of
there being no jail for Sharkey
after his murder of the Calhoun
County sheriff.
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STATE CAN'T TRACK THOUSANDS OF FELONS

** TParole dates indicate when an
igmate is next eligible Yor release.

-,
-Kenneth McDuff
S MAge: 45

“foot,.butwas caughtand strangled..

}ﬁs is a selection of paroled
#illers and rapists — originally sen-
#8aced to death—who committed

“fifw crimes of broke conditions -of

their parole. After being retumed
‘$;prison, many were quxcklygrant
ed’paroleagam

fﬁbte Aif Death Row inmates listed
had their sentences commuted to
e in prison after the U.S.
Stpreme Court outlawed the death
penatty in 1972. Uniil then, Texas
".hd other states routinely handed

ot .death sentences in.cases Of

¥3pe, even if the victim was not
fffed.)

-

i, .«lﬁome: -
Temple

lparked onan

 tryroad off 7
U.S. Highway -
81 inTarrant Ceunty, Aug. 5, 1966. .
-After locking Robert Bran, 17, and -
Mark Dunnam, 16, in a cartrunk, .-
McDuff and the accomplice raped

‘Louise Sultivan, 16. The boys were

fatally shot as they tried 1o escape
‘Trgm the trunk. Sullivan fled on

‘MEDuff was sentenced to death for |

- imurder-with mafice, Nov. 15,1966, 4
M Paroled: Oct. 11, 1989 after ?

'serving 23years. .
IR 2nd offense: Terronstlcthreat_
emmed 1o prison, —Sept. 26,

B

M Capital
-offense: Raped
»Dallas woman,
26, atknife- .

“hertwosmall "
~children, Aug. -
2, 1965.

Sentenced'to

March 14, 1966. -

M Paroled: May 7, 1980, after serv

ing 14 years.

=g

S0

.dsolated coun- -

This is a list of former Death Row i

?ormer Death Row mmates granted parole

Eimer Branch

‘who are now missing:

Thomas Caraway
WAge: 40
B Last known address:
Houston
M Capital offense:
Strangled man, 35, with a
rope during an attempted
robbery in Houston, Dec.
29, 1968. Sentenced to
. death for rhurder with mal
ice, Dec.15,1969.
R Paroled: Feb. 17, 1984, ‘after serving 14
years.
M Status: Granted annual reporting status, May
1989, Caraway did not report as scheduled in
Aprit 1991. Parole officials did not notice the
-delinquency until alerted on June 19 that
Caraway is no longer living at his last knewn
address. Parole officials are investigating. No
warrant has been issued.

Johnny Armstrong
EAge: 42

B Last known address:
Dallas

W Capital offense: Shot
Dalias service station
attendant, 59, in the chest
during a robbery atiempt,
Dec. 16, 1970. Sentenced
to death for murder with
malice, May 26, 1971.

M Paroled: Aug. 14, 1986 after serving 16
years.

E 2nd offense: Failure to report.

M Status: Armstrong stopped reporting in Aprit
1990 and was deciared an absconder July 20, -
1990. Due to an oversight, an arrest warrant
was not issued until April 18, 1991, a year
after he disappeared.

BAge: 44

K Last known address:
Sargent

B Capital offense: Raped
woman, 65, at her home
near Vermmon, May 9, 1967.
Sentenced to death for
rape, 1967.

M Paroled: Jan. 16, 1986,
after serving 18 years.
E2nd offense Failure to report.

B Status: Reported to Dallas after his release,

“ then transferred to South Texas:and his paper-

“work was lost. Officials noticed his disappear-
ance and issued a warrart for his arrest on
May 22, 1991, more than five years after he
vanished. - .

Larry Lane

BAge: 53

HlLast known address:
Lubbock

i Capital offense: Fatally
shot ticket agent, 50, while
robbing her of $100 at the :
Baytown Continental Bus
Depot, Jan. 23, 1968.
Sentenced to death for
murder with malice, March

3,1972.

M Paroled: March 7, 1984 after serving 12
years.

B 2nd offense: Failure to report.

M Status: A warrant was issued for Lane’s
amest on June 17, 1986.

Jackie Vance

Lowery . 4
EAge: 47 N
B Home: McKinney

W Capital offense: Fatally
shot Morris J. Paty
during ammed rof

photo not
available

WParolod: From "Dallas County jail, Oct. 9

1996, after serving five months. - . 4. -

MStatus: Lowery was declared an absconder
on June 28, 1991, when a wamrant was issued-

" -for his arrest. The warrant was withdrawn,
_ however, when parole officials were alerted
that Lowery had been found at home with his

mother.

Roy Davis

BMAge: 50

‘WLast known address:
Houston .
M Capital offense: With
accomplice, killed and

4 robbed Robert Farley, 52,

: in Houston, April 11, 1967.
Sentenced to death for
murder with malice, Aug.
28, 1970.

B Paroied: Oct. 3, 1985, after serving 15 years.
B 2nd offense: Possessed marijuana,
weapons. Retumed to prison Feb. 20, 1987.

- M Paroled: Dec. 18, 1989, after serving 2

years, 10 months, on mandatory supervision.
K 3rd offense: Felony credit card abuse, misde-
meanor possession of drugs. Arrested Nov. 26,
1990 Released on $2,000 bond Jan. 17,
1991.° -

M Status: Davis bonded out of )arl after parole
officials declined to issue a no-bond warrant.

- -He disappeared after his release and was

declared an absconder three months later, on
April 10, 1991, when a warrant was issued for
his arrest.

" -er prisoners from Grayson County

B Paroted: -Oct. 27, 1986, after

: M Parele datet: 1998

murder, Sept. 23, 1970, and 98
years for armed robbery, Oct. 13,
1970. Later-escaped with three oth-

jait by sawing bars with a-smuggled
- hacksaw; captured in Louisville, Ky.

serving 16 years. 1
E 2nd offense: Robbery, wanton
endangerment and possession of a
handgun, Kentucky. Sentenced to
fife in prison, July 1980.

Ralph C. Powers

" der with-malice, Jan. 27, 1866.

_Me'lchor' Ortega

: “point infrontof

“death ijr’rapei, 7 _7_

M 2nd offense: Failed to reportto : ofdup of the Payless Liquor Store Eddle ]_ee Grant prison, 1990.
.« parole-officials for eight years in'Dalias, Feb. 8, 1970. Sentenced - MAge: 50 W Parole date: 2004
1983 through 1990. Returned t 'to ‘death for murder wrth mahce, M Hoimes £Irs u
rison, Sept. 6,1990. ......wme May.18,1971. .. Unit” James RogerFarris .
‘M Paroled: March 6, 1991,a er Paroled: March 20 1984 after 1 WCapital ‘WAge: 43
serving shxmonths. - <. s seningd3 years. it 3 aoffe::e- Fatally ¥ IHo el
/M Reports: Once a month 1R 2nd offense: Assaulted hls wrfe shot man, 42 Y Kemg:;i;«-sme
- g‘;‘;“zg a»Rdct’{xnn;eZgimmangect.mza : in Houston' Reformatory
James Edward Antwine 1550, © 0 prison, DeL.<5, gﬁiﬁ he ‘WCapital
‘MAge: 40 - .- W Paroled: Feb. 26, 1990, after $3.40"for 2 escapedgnmed
B Home: Elfis J semving five months. . —1 hottle of wine, Tobber from
- Unit M 3rd offense: Assaulted is broth. - o March 15, Kentucky, Farris
M Capltal erindaw whomhe accused of bur- - 1963. “Sentenced to death for mur- and an accom-
~offense: With glatizing his home with abaseball * - der with-malice,‘March'20, 1968. plice fatally
wo accom- bat. Retumed 6 pnson, March 7 /M Paroled: Sept. 19, 3_935 after shot Fred .
‘::ahces,“fatalb' ©ooaesd. . ciserving 17 years., I Wright, 45, owner of Fred’s Food
ﬁ»’t%f %Bmédg . MParole datel: June‘3.992 -3 2nd offense: Robbed Rediine Market in Dennison and stote
mf T er; 4 : -Grocery Store in-Angelina County, $1,000 in checks and cash, May
Ang the “Dec. 4,1989. Sentenced to fife in- 25,.1970. Sentenced to death-for

. his escape, spring 1988.

R Age: 48
WHome: Ellis |
‘Unit

M Capital
-offense: Fatally
sshot Morris
Weldon Renfro,
19, once in the
«chest during an
argumentin a
San Antonio
parking iot,
1965. Sentenced to death for mur-

- M Paroled: Feb. 8, 1984, after serv-
ing 18 yeatls.

E2nd offense: Kidnapped man at ~
gunpoint, forced him 1o drive-from
Arlington to Dalias where the man
escaped angd alerted police, Feb.
19, 1985. Powers forced:his way 1
into atrailer home, where police
Found him. Sentenced o fife in
“‘prison, 1985. :

B Parole. datei FebruaryZZOOS

«and raped her . -
4 yepeatedly in -
Front of her hus-
band and 2 year—old daughter, Sept.
45,1967, Sentenced to death for
Tape, Dec.’13,1968. -

‘M Paroled: April 17, 1987, after
sernving 18 years.

-l 2nd offense: With an accomplice,
robbed a string of Houston beauty
shops of cash and jewelry, Torcing
patrons to:strip naked 1o facilitate

Sentenced to life in prison, 1988.
. M Parole datei: june 2003

SOURCE: Texas Department of Criminal
Justice records . =
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RACE INTEXAS
The executiens of four black Texas inmates have
been stayed in the past several months based on
lma by the defendants that they were
ted against during sentencingisbecause
*of race. Awhtte man, whose execution

‘pending; also has oited the race issue

RAYMOND RILES: Stayed
Segt 16, 1986, by the

Supreme Court.
Sentenced to death for
the 1974 murder and
robbery of a Houston
used car salesman, John
Henry. -

L CALVIN WILLIAMS:
Stayed Nov. 10, 1986 by
the U.S. 5th Circuit Court
of Appeals. Convicted of
the June 2, 1980, killing of
Em| Fields Anderson,

uring a break-in at .
her Houston home. .

"ELLIOT ROD JOHNSON:
Sta ed Feb. 10, 1987, b
.S. Supreme Cou
Convicted in the 1882
bbery-murder of
_ umont jeweler, Joe
1. Angel Granado. Gf

ANTHONY CHARLES
WILLIAMS: Stayed A nl
13, 1987, by the 5th
Circuit Court of
Convicted of the
rape-murder of Vackie

: Hynn Wright 13,in

JOHN R. THOMPSON:
Scheduled to be executed
July 8. Granted a chance
__to appeal his case on the
Issue by the U.S. 5th
Circuit Court of Appeals.
Convicted in the May 1977
slaying of Mary Kneupper
during an attempted
robbery in San Antonio.

Source: Attornev Ganaral
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GLAMOROUS 'DAYS

the Garzaites fled and scattered. After the fiasco at
Camargo, Garza lived the life of an outlaw, fleeing
from the Mexican authorities on one hand and dodg
ing the United States troops on the other.

Garza finally got out of Texas, being driven in 2

light, one-horse vehicle from his father-inlaw’
ranch to Yoakum, where he caught a train and went
to Nicaragua where he joined a revolutionary party
and was killed in a fight near Blue Fields. ‘

The story of Garza's escape from Texas was re
lated to me by the late newspaperman and Congress-
man, Hon. Jeff: McLemore, who obtained the facts
from Sheriff Wash Shely of Starr County and his’
brother, Captain Joe Shely, a ranger captain, who:
knew Garza intimately and had first hand informa-
tion of all his movements.

Mr. McLemore said that an account of the death
of Garza was related to him in the winter of 1908
in Mexico City by Will Percy, a Mississippi lawyer
and orator. Mr. Percy told McLemore he was pres-
ent when Garza was killed and had no trouble in
establishing Garza's identity by letters and souvenirs
which were found on his person. Among the sou-
venirs was the flattened winchester bullet which
Garza wore as a charm on his watch chain and which
was shot into his body by Victor Sebree years before
in the fight at Rio Grande City. o

Garza was a forerunner of the later communistic
revolutionaries, Madero, Carranza, Obregon and
Calles, but his revolution failed to get going. He
started too soon. He tried to play in a big game
with small a stack of chips.

[242]

CHAPTER XXI
VIGILANTES AND DESPERADOES

MAN has been defined as a combination of chemicals
temporarily inhabiting an insignificant planet float-
ing in the cosmos. Especially temporary was his
mundane existence if he happened to be in Texas, a
generation or so ago. At that time our fair state
offered exceptional facilities as a place where it was
easy for a person to get killed.

The St. Louis Globe-Democrat used to run in its
daily edition a standing column of ‘“Texas Killings.”
The business men of Texas got so indignant at this
reflection on law and order in the Lone Star State
that they sent a letter to the editor threatening to
lynch any representative of the paper that showed up
in the state unless the offensive column was discon-
tinued.

The outside world looked upon Texas as the
haunt of the savage and the refuge of the lawless. A
man was caught red-handed in the commission of a
crime. His lawyer told him that his case was hope-
less and that he had better escape and run away.
“For Heaven’s sake,”’ exclaimed the culprit, ““Where
can | go to? Ain't I already in Texas?”’

The worst Texas desperado seldom killed a man
without weapons in his hands. Compared to the
present day Chicago racketeers and big shots of New
York gangsterdom, they were all perfect gentlemen
and ornaments to society. And you might say,
what else could a spirited boy do in those days but
be an outlaw? Plow corn or lay around the house
all his life? There was hardly any other way to
gain distinction or make any dough.

Many of the bad men were off-hand good hom-
bres. When one of them stepped up to the bar and
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GLAMOROUS DAYS

a the house to have sumpin with
o be polite and accept the invite.
It was worse than an indiscretion not to do so. It
was a good way to go to Heaven in a precipitate and
unannounced manner with all your sins on your
head. All hands felt they just had to humor these
boys. Why be nawsty? ‘

The code exacted that every man should be
game, or at least be able to “‘stand his ground.” The
law didn’t count for much. Now and then the
prim and orderly folks retaliated against the outlaws
and decorated the native cottonwood trees with a
particularly bad specimen,
from a rope’s end served as a
the same stripe to vamoose.

The Vigilance Committee wa
tion during the 60’s and early 70’s.
vigilante leaders, who was a man O
victions and a sort of lay preacher,
with a rope coiled up in
lated that while delivering a ser
morning in church, the parson reac

asked everybody i
him, it was best t

gentle hint to others of

brought out instead the significant co1

he had used at the Vigilante neck-tie parties. :
high;

Shortly before the Civil War, Bill Hart cut
jinks hereabouts. He was as hard a man in real
as the modern Bill Hart acts in the reel life of
movies. Bill and his gang were a 1o

of hard eggs.

festive, shot up t
Mexican woman name
Tarin. Hart and his gang ro
the streets and took up quarters on South Alam
street, near the present corner of Market street. K
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whose body dangling

s a regular institu-

One of these
f religious con-
used to go about
his hat, it is said. It is re-.
mon one Sunday;
hed into his hat:

for his handkerchief to mop his perspiring brow apd
il of rope which:

llicking bunch:
Dropping in on a Mexican dance oft

Market street in San Antonio one night in May,
1858, they got drunk on mescal and feeling gay and
he place and killed an inoffensiv
d Sedorita Concepcion d&
de boisterously through

VIGILANTES AND DESPERADOES

fusing to surrender to th iff, “Bi
offiiers attacked the housee sherff, "Big Henry.” the
n the posse were She;:iff H - Cr "
N : enry, City M
gtlzi’d Stoup, Captain W. G. Tobin, )éaptaizl Ec?f‘f?rag >,1
ShOCegi, tizeld Assistant Marshal Taylor. Stoup was
. oor, . 1
shot at the & or, Tay S0 was shot and Tobin
The house was rushed a
: nd captured
“(ria's’ t%ken. Hg sa}fl, “Kill me, I’mpalread;1 nxso%éf
gr. , aylor said, “Let me kill him. He shot me.”
aylor caught Hart around the neck, placed his pist;)l
:g}%aurfllst the desperado’s head and fired. Hart fell to
hi: Sicc)lgr a l\SIQIrlpse an g‘a lor_dropped and died by
i . iller, another outlaw wit t
i{;ilsedinbtht}c))up. Saél;}f) Brewer, sweetheart ?)rf ’H‘;Vris
_the house and helped Hart load hi ,
ball pistols. His bod bited 1 o g
. y was exhibited in th
market house and funeral i e oot o
accorded the two slain offsic::;.th public honors were
“Big Henry”” was afterwa i i
I ) rds killed in front
(c;lfd 1\§ laza House: a pioneer hotel on the nort}?fsfgee:
ain Plaza, in an altercation with Captain Ad-
?n&s over which should command a company of Con
ederate troops then being organized for ice
agalgst the Yankees. e
ob Augustine was a DeWit
_ 1tt Count
‘g'}:?ls{;})ped off into space at San ‘Antonio gu;??n";bt%);
vi ar. His taking off was due to an organized

effort on the part of the citizens. He had come to

town to enlist in a com 1
pany being made up for th
Sx?crllefred}iirjt}e)eﬁm(ljy’ but got too much taran?ula juicZ

. Cavorting around on his cov

}l;el: overtu\;\x;egi a lot of chile con carne ‘standsvolr)lortllze,
r}aszoa. bhlle waiting at the old Bat Cave city
;g)rabbnedt% , me atrgadthbth‘h‘eI Recorder, Fritz Schreiner
_ n e Vigilantes took him and hang-
ed him to a cottonwood tree growing in the Cat}?(r)llgic
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GLAMOROUS DAYS

priest’s yard on the north side of Military Plaza. Bob
was suspected of the babit of picking up loose ropes
tied to other men’s horses. It was 2 dastardly crime
to steal a horse. A good saddle pony was worth at
least fifteen dollars.

The tree which Augustine was hanged on died.
As it was used more than once for hanging men, the
priests cut it down. They didn't like the fruit it .
bore.

A Vigilance committee headed by Jack Helms
operated principally in Gonzales and DeWitt coun-

ties. It extended its activities sO promiscuously as
to call forth much resentment against them through-
out that region, and almost an open state of war |
raged for awhile. The Taylor-Sutton feud grew out
of these operations. Several men were killed on both
sides.

Mat Woodlief was an early day terror who was
well-known in this section. He ran a bucket of
blood dump in Luling when that town was the ter-
minus of the old Sunset Railroad and a live sport- .
ing town. After being wounded in 2 fight with 4
City Marshall Erichson at Houston, Woodlief was
finally killed at Lake Charles.

Bill Longley, another notorious man with a rece
ord of thirty-two killings, was finally hanged
Giddings. A story was rife for years that Longley's
execution was a fake, he being saved by a harne
under his clothes, through collusion with Jim Brow
the sheriff, who was his friend, but the story %
probably the only fake about it. He hasn't b
seen since. Jim Brown, the sheriff who hang
him, was also a man of iron nerve who never qu
ed before an outlaw or an enemy. A few
later Brown was killed on a Chicago race track,
ing first sent two policemen ahead of him to b
his coming. He had turned turfman and
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cAM BASS
At '\;Aof spweeent yerrs

. e
) JE JAMES
Abaut the tine be robbed the San Antonio stage
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THE KID, SAM BASS, JOHN WESLEY HARDIN AND JESSE JAMES.

VIGILANTES AND DESPERADOES

partner of Luke Short, a Fort Worth sporting man
of wide reputation as a gun fighter.

* * * *

“Rowdy Joe”” Lowe and Joel Collins, who con-
ducted a variety show and gambling hall in San An-
tonio, on the northeast corner of Main Plaza, both
turned bandits. They left Uvalde in 1877 with a
drove of cattle for the Black Hills. Young Sam
Bass, who had been hanging out in San Antonio
with his racing mare, strung along with them and
turned outlaw. They went on a big spree and got
broke gambling in Deadwood. Collins had bought
his cattle on a credit and owed most of this cattle
money to Texas friends.

They attempted to recoup themselves by robbing
the Union Pacific train at Big Springs, near Ogall-
alla, Nebraska. Masked and heavily armed, they
entered the express car and ordered the messenger to
open the safe. The messenger said the safe had a time
lock and could only be opened at the end of the
route.

One of the bandits began to beat the messenger
over the head with a six shooter, declaring he would
kill him unless the safe was opened. Bass, always of
a kindly nature, said he believed the messenger and
prevented the robber from killing him.

As the robbers were about to leave the car with-
out booty, one of them espied three stout little boxes
piled near the safe. Seizing a coal pick he knocked
off the lid of the top box—and there uncovered
$20,000 in bright gold coins. Each of the other
boxes held a similar mount. Not content with this
rich haul, the robbers went through the train and
held up the passengers. securing $5,000 additional.

While railroad officials, United States marshals
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sheriff's posses were scouring the country for
ilrllgm, the traig robbers were in Ogallalla where they
went after hiding their precious booty.

The story of the discovery and capture of the
bandits details some clever detective work on the part
of a salesman in the general store at Oga_ll_ala, where
Collins traded and reveals the robbers dividing up the
coin and planning their escape. The money (\)nz)ag
stacked up in six piles, each man gece1v1ng'$10,
in $20 gold pieces. Collins and Bill Heffridge were
slated to return to San Antonio together; Sam Bass
and Jack Davis going to Denton county and Jim
Berry and “Old Dad” to Mexico, Missouri. .

A few days after separating Collins and Hef-
fridge were apprehended at Buffalo station, Kansas.
Within a few hundred yards of the town were camp-
ed a lieutenant of the United States Army and a
squad of ten soldiers who were scouting for the train
robbers. Collins and Heffridge having been identi-
fied by the station agent he ran to the camp and
pointed out the departing bandits to the lientenant,
€X13}{}}1£egre go two of the Union Pacific train rob-
bers!”

Collins and Heffridge when overtaken sought to
laugh the idea away, claiming to be cattlemen return-
ing to their Texas homes. 'The officer insisted on
their returning with him. Reluctantly the bandltj
complied, but after riding a few hundred yards hel
a whispered consultation. o . 4o

Suddenly they jerked their pistols in a wild ef-
fort to hold up the soldiers. The robbers were

shot and killed.
prOIiléJ ttl}}lre legs of a pair of overalls in their packs, the
soldiers found tied up $20,000 in gold—new 1877
mintage. Not a dollar had ever been used and the
robber’s identity was indisputable.

[248]
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Bass and his companions returned to Denton and
robbed the fair in broad daylight. After a fight with
a posse, they headed for Austin. Sam gave it out
boastfully that he intended to draw ‘‘a sight draft on
the State Treasury, payable on demand.”

They decided to rob the bank at Round Rock
on the way down. With Bass were Frank Jackson,
Barnes, Arkansaw Johnson and Jim Murphy.

Murphy was a traitor and tipped off the Adju-
tant General Steele at Austin. Two squads of rangers,
one under Lieutenant N. O. Reynolds and another
under Captain Lee Hall, were sent galloping to Round
Rock. Local officers were also on the qui vive. The
robbers rode into town on July 21st, 1878, to re-
connoiter for the raid on the following day. They
were not recognized, but while buying some tobacco

-in Copprell's store, Deputy Sheriff Moore, taking

Bass for a country boy and seeing a pistol on him,
asked what authority he had to carry it. ‘“That’s
my authority,” said Bass, whipping out his gun and
killing Moore.

The fireworks opened up promptly.  Sheriff
Grimes came running up and was also killed. Barnes,
one of Bass’s gang, was killed. Bass himself was
shot by Ranger Dick Ware, standing behind a tele-
graph pole, but with the assistance of Jackson, as
brave a lad as ever stood in shoe leather, Bass made
it to his horse and escaped. Jackson literally carried
his chief across the street and set him on his horse, all
the while being under fire. They dashed out of
town together. The Rangers pursued and found
Bass six miles from town suffering from a mortal
wound. Bass died game, refusing to furnish any in-
formation about his companions. Jackson, who had
accompanied Bass, reluctantly left him on Bass’s in-
sistence, escaped to Mexico and never came back. He
still lives somewhere out West.
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A doctor told Bass there was no chance for his
life. Bass refused to tell anything about his family.
As to his pals he said it would do him no good to
give any of them away—that he was not built tha}t
way. He said, “If I am going to hell myself I won't
take any of them with me.” .

This wound up the Bass gang. Collins had been
killed in an attack upon a train in Colorado, and
Rowdy Joe having been killed by an officer in an
attempt to arrest him. o '

The young outlaw was buried in the village
burying ground at Round Rock, Wlt’h a crude head-
board bearing the name, “‘Sam Bass.”” Several years
afterwards a woman, of modest bearing and refine-
ment, came to the town and without having much to
say to anybody about herself or her bqsiness, so'u.ght
out the grave of the dead outlaw, which she v’131t'ed
and put in good condition. She was Sam Bass's sis-
ter and the wife of a prominent physician in a north-
ern city. Her love for her wayward brother survived
his career of crime and dissipation and followed him
beyond the grave.

* * 3 %

It was said that John Wesley Hardin, the preach- ;
er's bad boy who went wrong and killed twenty-

seven men, shot six of them because he objected to
their snoring. But Hardin told Captain Gillette of
the Rangers that that story was all wrong. He said
he had killed only one man for snoring. Hardin

brother was shot down because he was brother to.é
the outlaw, and not because of any crime he had &

committeed. And eventually John Hardin himself,

after being pardoned by the governor and released
from prison, was shot down from behind in El Paso

in 1895.
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All the sporting and border characters dropped
into San Antonio at one time or another. Frank
and Jesse James, the notorious bandits, spent a win-
ter here. After the Missouri Pacific train robbery in
Missouri they headed for Texas. With them were
Charly Pitts, Clell Miller and Bill Chadwell. The
Youngers, Cole and Bob, who were cousins of the
James boys, joined them down here later.

They killed a bunch of cowboys down near
Brownsville and drove into Mexico the herd of cattle
the cowboys were driving and sold them. They
wound up in Matamoros, where the gambling and
free life of the old Mexican town offered congenial
diversion. One night a fandango was held in the
plaza.

Around the square stood rows of orange and
china trees. Beneath were stalls for the sale of
sweetmeats and pulque and tequilla. Gambling was
going on at tables set out for the purpose. Spanish
monte was the most popular game and money
changed hands freely.

In an open space in the center of the plaza some
two hundred couples were dancing to the music of
a band consisting of an accordion, a guitar, a harp
and a cornet. Waltzes were the favorite dance, for
the Mexicans, both men and women, are adept and
graceful dancers.

These bold, bad Americanos were short of social
graces, but they did not propose to be left out of the
fun. They secured partners and ambled into the
herd of swaying figures, but they awkwardly step-
ped on the toes of the graceful sefioritas and made
such a ludicrous attempt at dancing as to provoke
laughter and slanting remarks from the Mexican gal-
lants. The men were jealous and didn’t like for the
gringoes to dance with their women.

It didn’t take long for a fight to break out.
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Spanish silettoes flashed and American pistols smoked
up the scene.

Clell Miller and Jim Younger were both stabbed,
but the gringo outlaws killed four Mexicans and suc-
ceeding in reaching their horses and escaping in the
darkness to the American side of the Rio Grande.
They knocked over and played havoc with several
monte tables in the getaway.

They reentered Mexico the next day higher up
the river and before leaving the land of God and
liberty robbed a caravan of carettas owned by Mexi-
can merchants engaged in the overland trade. They
escaped back to Texas by way of Piedras Negras. In
the guise of cowmen and gamblers they spent several
months in San Antonio carousing and living easy off
their booty.

On their return from the Rio Grande Jesse and
bis gang passed a party of poor immigrants traveling
along the road. Later they saw Indian signs and
figuring that the redskins would attack the immi-
grants they backtracked and reached the scene just in
time to fight off a band of Apaches, Jesse himself

rescuing a woman and two children who had al-

ready fallen into the hands of the redskins.

The next exploit of the James gang in Texas
was the holdup of the Austin and San Antonio stage
at a point between the present towns of Kyle and:
Buda. Among the passengers were Colonel Geo.
W. Brackenridge, the San Antonio banker, Bishog
Gregg of the Episcopal diocese, and several women.
The men folk were made to fork over their valuables;
but the women were gallantly returned their valu<
ables by these chivalrous road agents. :

Luke Short was a noted race track man and’
short card player, a quiet, genteel sort of man

steel nerves and large operations in the sporting realm:

He was raised up about Gainesville and spent hig
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youth on the cow trails of the northwest and fight-
ing Indians, having rendered the government great
service as a scout in its campaigns in the 70’s against
the Sioux and Ute Indians in the Black Hills

country.

Afterwards he was one of the noted sporting
men and gun fighters which made Dodge City fa-
mous in the days of thz big cattle drives from Texas.
In 1884 he returned 10 Texas and settled down in
For Worth, where he gained almost national noto-
riety by killing Jim Courtwright, another western
character of almost national reputation as a scout
and gun fighter.

This encounter took place on the stairway lead-
ing up to the White Elephant gambling rooms in
Fort Worth. Though his antagonist was at the
head of the stairs shooting down at him, Short
steadily advanced upstairs, shooting as best he could.
It was a test of cool nerve and accurate shooting and
Short proved himself the possessor of both these
qualities, for Courtwright was next seen at the un-
dertaker’'s parlors wearing a new black suit and a
stiff white shirt with a geranium in his hand.

For several years Short was a partner of Jim
Brown of Brenham in race track operations. Short
was an authority on sporting matters and a great
lover of a fine horse. One of the noted sons of the
famous horse Longfellow, with a fine record on
many race courses, was named for Luke Short.

Short’s offer of $29,000 to Sullivan and Jackson

to fight at Fort Worth was bona fide and he offered
the pugilists the best of New York references that

. the money was in the bank and that he meant what

he said. He was always a player for high stakes and
during the old fairs in San Antonio ran a partido
game, which was a monte game extended on a long
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table where any number of players could bet, and
the ceiling was the limit. ’

There was nothing short about Short’s game.
He would turn for any sized bet, no matter how
big, and he paid and took the big bets with as much
aplomb and insouciant indifference as if they had

been goober peas.

* *k * *

Life in LaSalle and McMullen counties had many
thrills during the days of the Altito pasture gang
along in the 80's. There was consEderable trogb}e
over cattle, as well as politics concerning the sheriff’s

ed b McCoy, for whichthe latter was
in the jail at San Antonio on August 23rd,

anged
1889. '
Green McCullough, one of the ‘Altito gang, had

four notches on his pistol handle and added another
one day by killing an inocent third party while en-
gaged in a duel with Charley Bragg on the streets

of Cotulla.

Such bad marksmanship deserved popular execra
tion. It was a very bad example to the youth of the
country. A hastily formed mob put a rope :stround;»°

Green’s neck and stood him on a goods box under
tree. -

“D—n it, boys, ye ain’t goin’ to hang me
ye,”" asked Green, who knew most of the crowd.‘
was told that that was exactly the program. As'th
rope was thrown over a limb and tightened, i
Cullough said, “Well. if I've got to be hung. I't
glad I'm going to be hung by my friends,”” and th
were his last words as he swung clear of the box

Alfred Allee, who lived on a ranch in the w
est part of LaSalle county, gained for himself th
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reputation of being a fearless and dangerous man.
He was born in DeWitt County, May 31, 1855,
but lived and ranched in Karnes County up to 1882.

In those days whiskey and six shooters were part
of a man’'s appurtenances. Allee attended a country
dance near the village of Runge and became involved
with 2 man named Word and killed him. For this
he was tried and acquitted in the courthouse at the
old county seat of Helena, but as new settlers began
to move in and crowd up the country about that
time, Allee gathered up his little stock of cattle, about
five hundred head, and moved over to LaSalle
county further west.

In 1886 he and a Frio county stockman named
Frank Rhodes had an altercation on the streets of
Pearsall and Rhodes was shot and killed, for which
Allee was indicted, tried and acquitted.

Allee’s next exploit which gained him consider-
able reputation or notoriety was his slaying of Brack
Cornett, a refugee train robber and outlaw, at his
ranch.

Cornett and his associates had pulled several big
affairs in South Texas in 1888. They withdrew
$25,000.00 in funds from a Cisco bank at high
noon one day without the formality of writing a
check, and stopped a train -one night at the little tank
station of McNeill, out of Austin a few miles, and
took $20,000.00 from the express messenger.

Associated in these high finance and railroad

- operations were John Barbour, an outlaw from In-
' dian_territory, Bud Powell, another of the same ilk,
: another passing under the name of Charley Ross and
. another known robber named Bill Whitley.

The officers were pretty well wised up to this

' gang by this time, and a big price was on the head
- of the leader, Brack Cornett. This gang attempted
a hold-up of a Southern Pacific train at Harwood on
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ember 22, 1888, but this attack was frustrated
ls);pfieputy U. S. Marshals. The deput;es were nﬁ—
ing in the express car armed for bear, and when t ;
robbers attempted an entrance the officers opene
fire and drove them off. One of these deputies was
a young man named Duval West of San Ani
tonio, who afterwards b[e)c_amg Ungtejq States Federa

: the Western District o exas. _
Jud%e fi(; days after the Harwood attempt Bill Whit-
ley was killed at Floresville by United States Mla;r—
shall John Y. Rankin and posse, Whitley bemgIl e-
trayed by a member of the gang who was reg y da
spy for Rankin and who kept the Marshal a gﬁsle
of the gang’s doings. Barbour got back to X Ia)-
homa and was killed there by officers December t(i
1889. Powell was captured in Montana an
brought back to Texas and given a fifty year sen-
tence at Leavenworth.

After the Flatonia attempted robbery, Cornett
headed west through the chapparal. He intended ht'o
make his escape anid get out to Arizona, but on hlz
way stopped to hide out and rest a few days atht ¥
Allee ranch in LaSalle county. He and ‘Allee ha
been raised in the same part of the country and knew
each other well. He showed up in Allee’s campdqne‘
morning at breakfast time, but instead of exten ing
hospitality, as the story goes, Allee attempted tok;!lxl'.: -
rest Cornett and in an exchange of shots, Allee K 00;-
ed Cornett. Allee collected the reward of $3,800. A
which an express company had offered for Cornett’s;

tion. -
detenAllfred Allee boarded a train one day at Pearsa‘li-
and taking offense at the manner of the negro Eram
porter, shot and killed him. Shortly afterwar o
was written up severely in a paper published at o
tulla, and sent word to the editor, J. W. Bow
that he intended to kill him. Bowen was seated in.
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train at Pearsall on another day, in the year 1891,
when Allee boarded the train and entered the same
coach. Bowen tried to shoot, but Allee shot him
first.  Allee was acquitted in the courts on all the
charges returned against him. He later went to La-
redo where he expressed his intention of staying out
of trouble. He was regarded as a dangerous man
and was killed in a saloon there, August 19, 1896,

by City Marshall Joe Barthelow. In the personal en-

counter, Barthelow grappled Allee
his head off.

A brave and unusual man, combative to a de-
gree which filled his own life with trouble, Alfred
Allee bad friends of a lifetime who found him like-
able and dependable with those he chose to call his
friends. He had a certain personal magnetism which
marked him as an unusual character of great personal
force.

Ben Kilpatrick, the “tall Texan,” bank and
train robber, who operated with Black Jack Ketch-
um’s gang of robbers in Colorado, Arizona, New
Mexico and Texas, was captured in San Antonio
in 1912. His detection was due to his attempt to

and almost cut

pass some unsigned bank notes which had been taken
in a train robbery near Wagner, Montana, by the
Hole-in-the Wall gang. His boots were full of this
money when he
escape.

Bill Carver, alias G. W. Franks, was killed at;b/(-\_
Sonora, Texas, April 2, 1901, by Sheriff Ed Briant /
of Sutton county, Texas.

a leading member of Tom

Jack” gang, and was in all but the last train robber-
ies of the Ketchum

fight of July 16, 1899, near Cimaron, New Mexico, -
at which time Sheriff Ed Farr was killed. At the f; 5
break-up of the Ketchum gang, August 1899, Carver

was captured. Kilpatrick made his

’

Carver at one time was
Ketchum, alias “Black

gang. He was afso in the big
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joi he Butch Cassidy crowd, and was in the
%)erllllidr;bbery at Winnemucca, Nevada, September
19, 1900, when $32,640, all in gold coin, was taken.
Carver killed Mr. Oliver M. Thornton, near Eden,
Texas, Concho county, just two or three days be-
fore he was killed at Sonora. . . wich

orge Kilpatrick, a brother to Ben, was »
Can(r::r vghen hg was killed, and was badly ’Wouncllfe__zd
but recovered. It is said that Carver's first wife,
not being true to him was the cause _of him turnmg
outlaw. He then left home and joined Tom an
Sam Ketchum in the train robbing business.

Ben Kilpatrick was killed near Sanderson, Texfas,
March 13, 1912, during an attempted hold-up o 3
Southern Pacific train. He was caught off guai1
and hit in the head with an ice mallet in the h?lnl S
of a nervy express messenger, Dawd A. Truesda I—f.
(Ole Beck was also killed in this same hold-up. He
and Beck had been cell-mates in the pemtentxa-ry.)
Ben Kilpatrick had been out of the Federal Pemteﬁ-
tiary at Atlanta, Ga., just one month, where 12e
served from November 1901, to February 19 3.
being in the Wagner-Montana train robbery July 3,
1901 on the Great Northern Pacific. He was ca;;
tured at St. Louis, Missour, November 5, '19(:].
with a large amount of unsigned bank notes in his,

rip, or suit case. ]

¢ pLaura Bullion, a woman who had been Bellé
Carver's common law wife in Texas, was cap'tl;:
with Kilpatrick at this time. She came from Kanicker
bocker, Texas, and was given five years in prisom..

Harvey Logan, alias Kid Curry, was thf{ most,
blood-thirsty member of the Cassidy gang. e gw:: :
given credit for killing George Scarborough ngr oan,
Simon, Arizona, April 4, 1900. George Par »
Harry Longbaugh and Harvey Logan left the count:
and went to the Argentine Republic, South Ame
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VIGILANTES AND DESPERADOES

For awhile they contented themselves on a cattle
ranch, but later began robbing mines and banks and
were finally attacked by soldiers and killed out at
their ranch. (“ :
Comelio Hanks, another robber, was killed in 2 /g
west side honkytonk in San Antonio by Pink Taylor &“(
and other police officers April 16th, 1902. Hanks
shot police patrolman Walter Harvey, but a heavy
buckle on his belt stopped the bullet and saved
Harvey’s life. Hanks was another product of DeWitt
county, a very quiet youth, until he turned outlaw.
Pat Garrett, the famous slayer of the notorious
outlaw Billy, the Kid, in New Mexico, after that
killing and a defeat for reelection as Sheriff of Lin-
coln County, came to Texas and spent five years as
a resident of Uvalde County, from 1891 to 1896,
He bought land and was in the horse business and
was fairly well-liked in Uvalde. At the request of
New Mexico’s governor, he accepted an appointment
as Sheriff again and returned to New Mexico to deal

with some other outlaws in the same manner that he
despatched the Kid.

When Roosevelt was elected President he ap-
pointed Garrett Collector of Customs at El Paso.
During Garrett’s term of office, President Roosevelt
visited San Antonio and was given a dinner at the
Menger Hotel. He invited a few of his friends to
the dinner as his guests, including Garrett. Pat in
turn invited his friend, Tom Powers, to whom he-
had presented the six-shooter with which he had
killed Billy the Kid, and Tom accepted the invitation
and was presented to the President. Powers was
proprietor of El Paso’s well known Coney Island

- Saloon, and had some notoriety in keeping with the

character of the place he conducted.
When Roosevelt learned that Garrett had brought
a saloon man to his dinner, he asked for Garrett’s
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GLAMOROUS DAYS

VIGILANTES AND DESPERADOES

resignation as Collector of Customs and that e
Pat Garrett’s career as a Federal official. Garrett
Jater killed in New Mexico. :

That the latter day or modern bad men are g
desperate than those of the past is shown by the X
ploits of “The Newton Gang.” 'These Texas bo
made the James boys and Al Jennings look It
pikers. Joe, Willie and Jess Newton lived nea
Crystal City thirty years ago where they started
and were known as the meanest boys in the coun
They robbed and looted for twelve years, pu i
a bank robbery at Winters, Texas, in 1921,
$20.000, one at Hondo ,the same year for $150,000,
another at Houston in broad daylight for $30,000;
one at Boerne for $150,000, one at New Braunfe
in 1892 for $15,000, San Marcos in 1924, for $50
000. They pulled train robberies at Dennisof
Bells, and Texarkana, and a big mail train robbery
at Chicago on June 12, 1924, which netted them %
half million or more.

J. S. McMillan, alias Joyce Holliday, now dead
and Herb Holliday were also members of the News
ton gang. Holliday was killed by members of th
gang near Tulsa, for tipping off the officers,
death carrying out the law of banditry that who
squeals must die. The officers finally trailed da
these robber barons. Jess was arrested in Del
and the others were wounded and captured and s
to prison in Chicago. They used gas and machig
guns, the first bandits to adopt World War methodgl
These Texans set the pace in modern methods, afte
wards adopted by the gangsters of Chicago and o
large cities.

Nearly all the outlaws and desperate men cam
to tragic ends, proving that outlawry doesn’t pag
in the long run. Most of them died with their boots:
on in mortal combat, some on the gallows by th

due process of law, others dangled from a rope’s end
. at the hands of mobs.

Their exploits are not recorded on the sedate
pages of history. Their desperate encounters and
¢ futile lives will fade from recollection in the perspect-

ive of passing years.

He who would fain follow their example may
expect to verify the words of the psalmist, “Man
that is born of woman is of few days and full of
trouble. He goeth forth in the morning full of hop,
and yea in the cvening be is cutteth down with a win-
chester ball.””
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Member of '
The U. S. Board of Mediation

NOTE: My, Colquitt, former Governoy of Texas and.now a member of President Hoover's Board of Mediation,
has a remarkable record in the adjudicalion of controversies between Labor and Capital, His understunding
and eminent fairness have made bm unusually Successful, and it is these same_qualities which have
inspired his deep interest in ihe betlerment of prison ‘methods and prison conditions throughout the
counlry, We asked lim for a personal message to T, D, M, readers on this subject, and it here follows,—Fd.
E have made great strides in this country inour treatment of con- ?
victs but there is still room for improvement. And one of the
greatest steps forward would be a change in our general attitude
toward punishment for the criminal. ' '

1 have always felt that prosecutors should look beyond the facts of
punishment to the day when the prisoner is to end his sentence and be ready .
to assume again his duties and responsibilities as a member of society.

It is upon this day that the rea) test is made which determines whether
or not the punishment has heen effective, that is, whether both the prisoner
and society have been benefited. '

If a released convict returns to his family and friends embittered and
broken, with a grudge against the law and all its agents, then the punish-
ment has been a very bad thing indeed. This man s in extreme danger-of
becoming a “repeater”. _

But if he emerges with his sense of fair play and justice-intact, realizing . ‘
that his punishment fitted his crime and was administered with un. ’ :
derstanding and firmness, yet kindly, he may still become a valuable ;
member of society., . f !
" When I went into the Governor's office in Texas in 1911 the peniten- ;
tiary management, as it always had been, was a sore spot in that state’s _ ; i
affairs. - C

The system of leasing the “surplus” convicts was then in vogue, the
unfortunate prisoners being leased out to planters, 'lignite miners and rail-
roads. This system I abolished, and confined all convicts to state farms
except the incorrigible ones who were kept inside the prison walls.

The mode of punishmeht of convicts at this time was to str] them and , ;
whip them unmercifully on their bare backs. This was excruciating torture. |
It was barbaric. I-ended all that by directing the prison board, who :
were my appointees, to abolish use of “the bat", as it was called. This !
was a leather strap fixed to g handle, made of thick rawhide, about three
inches wide and three and a half to four feet in length. Milder forms of i T ,

punishment were substituted and resulted in (Continued on page 106) ;
. [ i
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better discipline and more satisfactory
results in the work of the conviets, The
change was especially noticed in the
morale of the prisoners, I built sanitary
camps, which were substantial modern
homes for them on the “conviet farm”.
As Governor I was criticised by my
cnemies for what they termed my free
use of the pardoning power, During my
two terms I granted about twelve hundred
pardons. Under our law then, one of .the
penalties upon the conviction of erime
was the forfeiture of “ecitizenship”, and
many of these pardons were to those who
had completed their terms in prison and
a pardon was necessary to restore citizen-
ship, But out of all the pardons I
granted, nincly_per cent were conditional
pardons, and I rarely ever issued any
other kind. I found this the better plan
for the reason that if I made a mistake I
could correct it by cancelling the pardon,
My plan worked admirably, for out of
the twelve hundred pardons I granted in
this way I had to cancel only eight, I
frequently meet men in Texas now who

ADAMO, TFrank.......Dec, '31_5 U 3
. 7 Ua 15
*AIKEN, Sam T Feb, 3215 R 00 17

TR0 16
BAILEY, Bill,........July’329 U 00__4

6 U 00 10
BARKER, Fred.....,,April '32 29 T 20
20 [§] 32

BARNETT, Mose.,.;Sept, ’31

BEALE, Ethan Irvin, Oct, '31
BEHAM, Hatry......July '32 WRLULWUL
. W WULWUL
BERNSTEIN,Willlam,Nov, 31 1 R _OI 3§
7 R I 12
BIMBO, Aunnle......,..July '32 17 M 10

1 10

BROWN, Faul.......Oct, '31

*BURKE, Fred... Oct. 30
BURRIS, Robert.....May 13213 U 00 _ 13
: 2 U 00 4

CARSON, Witlard....Nov, '3
CELLURA, Lco......Feb, '32_9 R 0 13
’ 0

CERDA, Rafacl de la, May ’32
COREA, Frank......,..May '32
*DACON, Leonard....Jan, ‘3231 TYI0 _Amp,
28 OI0 16

#*DAY, Douglas T.....Nov,’31 1 U II 18

1 U 10 1
DEITZ, Granville A,..April ’32_1 A aaa
1 A aaa
DOLL, Edward......,.Mar, ’32 32 IM 0
' 2 ol
DUNBAR, Dillon F...Mar, "32
EDWARDS, Homer.,..July 3217 - 10 10

25 U 00. 9
ELLMAN, Roy .....Sept. '31
EWING, Willacd,.....Sept. ’31
TAIR, Fred E.ovveennTeb, 32 1 2 U

1 a A 2

als

®FILKOWSKI, ]'osepl}\
A
FITZPATRICK, Ed C,

g, ‘31

Mar, 82 1 U 13

1 aT
FLEISHER, Harry....June'3229 I

8 0
FLOYD, Charles.,....,May '3 1 U 000 20

1 U o0 16
GLASS, Ed.cvvvouvnnJan,?82 1 U 0L

5 U O 14

True Detective Mysteries

" Have Faith in Man

(Continued from page 5)

express their gratitude for this clemency
and thank mo for giving them a chance.
These experiences have served immeasur-
ably to strengthen my faith in man,

After I abolished the leasing system,
several counties applied to me to parole
conviots to them to work on the roads,
and so I had the Attorney-General draw
a contract with the county commissioners,
stipulating they were to feed and clgthe
the conviets and pay me fitteen dollars
per month for each man. Half of this
money I turned into the ‘state treasury
to thle credit of the penitentiary, and the
other half I sent every meonth to the
family of the conviet. In my contract
with the various county commissions, 1
required that the men be in their camp
by 9 o'clock at night, that they attend
religious services on Sunday, and- wear
no stripes or shackles,

The experiment was a suecess. In our
penitentiaries, ag a result of sympathetic
treatment of conviets, we brought about
hetter diseipline and fewer eseapos. I
found that the men responded in o

The Line-Up

Quarterly Fugitive Sumamary Chart
(Continued from page. 69)

IIAGAN, James R,,..Mar,’32 9 R 1T 9
T U 10 12
JTARRIS, John Wesley.JTan, 32
HART, Jack.... wDee,’31 1 R TO 10
T R 10 7
HERDER, William.,,..June *32 31 10
32 1T 15

HIGHLEY, Glen,....Aug, '31
HILL, Janes Co..vvoo.Mar, '32 1 00 13
0

3

HINES, Emory.......May’2 9 U II 3
1
HOWARD, Roy IH...July 32 1
1

JOHNSON, Roy.......Feh, '32
JOHNSTON, Willlam I..
July’32. 1 U 11 15

17 U 10
JORDAN, Arthur T, %r.[
u

y ‘32
KARPIS, Alvin.......April %321 Re 5
1 U 8
®RINGSLEY, Clarence
EdwitteioinnainnnQet, '31
LEE, Jobn, ceoJune 132 13 o1 14
19 ) 15
 LESSIEURS, Fred.....May W1 A 2
v 1 A 10
*LINDSAY, Evercett Frank
Aug, '31
LINEBERRY, Sam..June'321s _R_00 ¢
24 - IM

*McCHRISTON, Edgar

Nov.’8L 1 R 000 9

17U 000 17
MALDONADO, Teilz,Junc *32

*MANGRATORDI, Michacl
Qct, 31
MARKOVITZ, James.April 3213 R 016
28

MARSH, Glen...,.....Dee '31_9 A 3
1 Ra 2
MAXEY, Robert E, L.
Deo, 31

MILLER, Russell Lorogy
Jan, 3213 R 0 20
—

28 15
*MILLER, William J,.Feb. 32 9 u 00
22 u 00

*MOORE, Frank....Nov, *31

MOORE, Milo....,....Jan, '32

*MUMBY, Loyall L...Mar, '32

O'CONNOR, Thomas, Dec,’31 9 R II 17
1 U OI

N TR S,

v

wholchearted manner to fair treatment,

1 took the men into my confidence. I
promised them if they bebaved I would
Jhelp them, They respected this attitude,
and of the hundreds I turned out, only
pight failed me,

The effort to help the ctiminal reha-
bilitate himsell has other ramifieations.
Always, from the beginning to the end
of my term, I endeavored to instill in the
contict a feeling that he had a chonce;
and (jf he would only bebhave himself
he could depend upon me to help. And
I succeeded.

Every form of eruel and inhuman
treatment of conviets ought to be oblit-
erated” from the penal institutions of our
country. The wardens and guards should
be men of sympathetic understanding of
the real reason underlying the purposes
of punishment.

And when this understanding finally
comesy to those whose business it is to
punish the conviets, then this country will
have made great strides toward a final and
satisfactory solution of her erime problem.

*OLISON, Joseph.....April 32 § Re OI 20
T - 0 16
PARKER, Joseph C...Jan, '32
*PEEPLES,' Fred.....Aug, 31
*PERRY, Geo. W, E..Junc 31
ROA, Bernardo.,s.iveniJan, 32 9 U 000 M
6 U 00
RODRIQUEZ, Pedro
VAreZ «vivsviriseees,May 232
ROLLINS, Wade......June 3213 R II 1§
17 RII
SAVAGE, Jolm......,.Dec, 31
SINGH, Naraino.....April’32 9 U I 20
77 U 10 16

SKIDMORE, George C.
July 32 .
SMITH, Glmm....‘....Itmu 21 U O 10
1 U o

SMITH, Jim.........May 32
¥SNYDER, Herman.,.Sept, 31
SOUTHARD, Mrs, Lyda

g Dee, 31 27 IN 19

28 [¢] 17
SPENCER, James.....Mar, 32 1.- U 17
1 BN
STAGGS, Alvin.......April’32 | U  III 6
1 U II0

**STEIN, Joseph L....Nov. ’31
BETEWART, Carl Vi.Dee, 31 9 U 00
"6 U o0 17
STODDARD, Joseph,.Mar,'32 9 U II 16
1 R IO
TAGGART, Walter S..Jan, 32 1 A 7
T aAZa 3

**TARKINGTON, Willard
Teb, 32 9 U_00 12
T2 RT0o 1o
UNLS, Dr, Kenn B.,.June"32 1 A 9
1 R 10
VAUGHAN, Guy L...Aug, 31
WEINER, Daniel......Dec, 3t
WHITTEN, Bernard.,April '32 17 - 1
. 1 U I
*YANCY, D, An.vDec 31 1 R _JOI 13
1 U oIl 13
YANCY, L. C....vonuDec,’31_1 U 00 00 14
1 R 00 00 1t

*YOUNG, George......Feb, '32
*Capturc(‘l through TRUE DETECTIVE

MYSTERIES,
**Reported in custedy,
##Dead.
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OF THE TEXAS RANGERS

Ranger Captain Johnny Klevenhagen, a throwback to an earlier era,
made the fabled gunslingers of the Old West look like
pantywaists. For sheer guts in the face of staggering odds,

he has few—if any—equals in the annals of American lawmen

TRUE IETECTIVE MAGAZINE, FEBRUARY, 1963,

HEY WERE THROWBACKS, both of them, The other wore sports clothes that obviously had

to an era of the West that had vanished with. -  been selected in the best shops. He was fair of skin,

the dust of the last trail herd and the fencing brown of hair, and handsome, his good looks ac-
of the prairies. It is doubtful that two more danger- centuated by the smile that seemed perpetually to
ous men ever faced each other in the heyday of the frame his even white teeth. He was altogether a
frontier. Had they met 75 years earlier, they would personable man—until you looked into his eyes.
in all probability have settled their 'differences They were blue, the blazing blue of St. Elmo’s
quickly, with little formality. The finish would have fire, and they crackled now with baleful lights. “I
been echoed in the harsh eough of a Colt’s revolver understand you're pretty good, Ranger,” he said
and etched in the dust in blood. . softly. “But you're just another cop to me. You've

Now, the natural impulse of the one shackled by got nothing on me and you know it!”
the stern code of his calling, that of the other by a The Texas Ranger was unperturbed, “T've got all
cunning caution, they sat in a modern motel room T need on you, as far as I'm personally concerned,
and fenced with words as sharply-honed as skinning Norris,” he said evenly. “I know you gunned down
knives. all those people up there around Fort Worth. I also
One was dressed in a cowman’s garb—soft ex- know you’re not going to get by with it down here.
pensively-tooled boots, hard-weave suit and crimp- If I hear of anyone being shotgunned in my district,
brimmed Stetson that would have seemed affected T'm going to be looking for you. Now, you get out
on many another man, but which he wore easily ° of Houston and you stay out. This is all the warning
and naturally. He was tapered like a wedge, with you get.” )
the legs of a horseman, and there was an Indian cast Jene Paul Norris shrugged. “Why not? I just
to his features, heightened by the darkness of his came down to see Pete. But don’t think you're roust-
skin and eyes. ing me. My business here is finished.”
53
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“I've been told of your brags that
you’ll kill me,” the Ranger snapped.
“Well, I've got a shotgun, too. If you
want some of it—come on!” He strode
away. ’ .

“I’ll be seeing you . .
after him.

Texas Ranger, Captain John Joseph
Klevenhagen once “stayed glued” to
the back of a wildly plunging horse
while a desperate gunman, standing on
the ground, fired five shots at him
from a distance of less than 20 feet.

Klevenhagen coolly got his horse un-
der control. Holding the panicky ani-
mal steady with the tensile steel
strength of his legs, he raised his short-
barreled, 12-gauge shotgun and, in his
own words, “shot that S.0.B. loose from
his pistol.”

Had he worn the badge of any other
law enforcement agency, much might
have been made of that incident. But
he was a Texas Ranger, and Texans
expect nothing less than iron courage
in the men who wear the silver star
superimposed on a blue dise.

And because the Ranger was Johnny
Klevenhagen, editors generally dis-
missed the incident with three para-
graphs on the inside pages. For Johnny
Klevenhagen, as they say of that fellow
on television, was a legend in his own
Iifetime,

It is said of the Texas Rangers that
they “ride like Mexicans, trail like In-
dians, shoot like Tennesseans, and fight
like the very devil” Johnny Xleven-
hagen did all those things and, an ex-
perienced pilot, he alsc “flew like a
hawk.” In addition, he was an author-
ity on ballistics, fingerprints and ad-
vanced criminology, well-versed in
photography, law and psychology. But
it was his grim tenacity on the trail of
killers and other outlaws that made his
name a byword in the Lone Star State.

When the history of the famed corps

.” Norris called

is rewritten, Klevenhagen undoubtedly -

will rate detailed mention, for it is
doubtful that any other lawman, be-
fore or since, ever brought in as many
killers as did Ranger Klevenhagen in
his 29 years behind a badge.

Like most Rangers down through the
history of the organization, Kleven-
hagen respected no sanctuary for a
murderer, accepted no limitations to
his authority, state, national or inter-
national, once he had taken z trail. He
tracked down killers all over Texas,
confronted them in a score of other
states, hauled them out of Canada on
airliners, and brought them on horse-
back out of the mountains and deserts
of Mexico.

Once he faced them, they had their
choice of three alternatives—either
accompany Klevenhagen peacefully, or
incur extensive medical treatment for
miscellaneous anatomical perforations
—or be buried where he found them.

Johnny Klevenhagen never consid-
ered himself a gunfighter. He always
regretted having to “go to the pistol.”
But circumstances forced him to be-

Norris,

come as adept with rifle, pistol and
shotgun as one of his early-day pre-
decessors who, in a written report on a
border scout, noted:

*“The other day we run on some
horsebackers (Mexican raiders) and
one of them thought he would leam
me bow to shoot, so I naturalized him
—made an American citizen out of
him.”

It actually grieved Klevenhagen that
so many men tried to “learn” him how
to shoot. Outlaws who would have
surrendered to a small-town constable,
if braced, felt compelled for some rea-
son or other to take a crack at Johnny
Klevenhagen.

Possibly as a concession to his con-
science, Klevenhagen invariably ac-
corded his opponents the privilege of
the first shot, and sometimes several.
He was frequently criticized for this.

.“One of these days, Johnny, you're go-

ing to buck up against a2 man with a
gun, and he won't miss with that first
shot,” a friend once told him gloomily.

John Joseph Klevenhagen was born
to die a Ranger. For the past 27 years,

the elite police corps has hand-picked .

the members who serve in the small
group. The Texas Legislature, last Sep~
tember, authorized the Ranger corps to
be increased to 62 men-six captains,
six sergeants and 50 Rangers. But
Johnny Klevenhagen, while still 2 fuz-
zy-cheeked boy, picked the Rangers in
which to serve.

Klevenhagen was born June 2, 1912,
the son of Comal County rancher
Frank Klevenhagen. Comal County is
north of San Antonjo, in the mesquite
country of Texas. As soon as he could
walk, Johnny--in common with most

credited with 40-0dd killings, shot it out with Klevenhagen—and lost

Texas ranch kids—began trying to ride
“anything with hair on it that was big
enough fo carry me.”

Those were the days when cattle
rustlers and horse thieves were still
active in the mesquite country. Young
Klevenhagen never met any of the out-
laws or raiders, but he did meet many
of the Rangers. They were big men,

mounted on fine horses. More often -

than not, they were armed with two
six-shooters, a rifle, sheath knife, and
sometimes a shotgun.

“They became my heroes,” Kleven-
hagen reminisced later. “Every kid in
Texas wanted to be a Ranger, but I
made up my mind I would be one.”

Young Johnny followed the Rangers
around as they scouted the ranges for
thieves, visited them in their lonely
camps, and persuaded them to teach
him to shoot, read trail sign, and live
off the land. Before he reached his
teens, the boy was a itop rider and a
crack shot.

At 16, young Klevenhagen was ready
to be a Ranger, but then as now the
group wanted only experienced men-——

men who had proved themselves of .

outstanding ability in the field of law
enforcement.

If the Rangers wanted only crack of-
ficers, he’d be the best, Johnny Kleven-
bagen decided. But the San Antonio
Police Department, the Bexar County
and Comal County sheriff’s depart-
ments, and all the constables in the
iwo counties all felt the would-be offi-
cer was too young to pack a heavy 45
and a badge.

So Johnny got a job as a lineman
with the San Antonio light company
while he looked over the situation. He

was tall enough—almost six feet—and
heavy enough—150 pounds. And tough
enough. Many a young bully could tes-
tify to the punching power in his wiry
frame. So what was all the fuss about
age?

But if it was age they wanted, age
they’d get. He grew a heavy black
mustache. It made him appear several
years older, and he bought a poll tax.
Every person in Texas over 21 is re-
quired to pay a poll tax. He gave his
age as 22.

Armed thus with indisputable proof
that he was of voting age—an impor-
tant qualification for cops in Texas—
Kl ¥ made an application with
the San Antonio Police Department in
1929, and was hired as a motorcycle
officer. He was actually 17.

“I went out and bought myself an
old thumb-buster (Colt single-action),
the cheapest thing I could find, and
started riding patrol” he said. “I took
to those motorcycles like a duck tfo
water. Hell, it wasn’t much different
than riding a horse.”

Prohibition was still in force in those
days, and Mexico gushed a steady
stream of illicit liquor northward.
“When you jumped a car at night, you
didn’t know whether you were chasing
a speeder or a bootlegger,” Johnny
said.

One night he was parked on the out-~
skirts of San Antonio when a large
Packard hearse roared by, crowding 0
mph. “I could see the coffin through the
glass windows,” Klevenhagen related.
“I figured they were in too big a hurry
to get that fellow to the graveyard,
though, so I lit out after them.

«] drew up alongside and shouted for
the driver to pull over. Damned if he
didn’t stick 2 gun as big as a cannon
out the window and cut loose.”

The young officer slammed on the
brakes, miraculously unhit by the
splatter of shot. He hauled out his 45,
poured the gas to the motorcycle again
and quickly overtock the hearse.

“I shot both tires off the rear,” he
said matter-of-factly. “When it wob-
bled to a stop, I took the two men

prisoner. Of course, the hearse was
loaded with whiskey.”

Early in his career, Klevenhagen be~
gan cultivating underworld sources of
information. With his dark coloring
and fluent command of Spanish, he was
particularly successful among the Lat-
in-American population. He built a
reputation as a scrupulously fair man
who never broke his word, never

_breacked 2 confidence, and never re-

vealed the name of an informant.

His high record of arrests, his cool-
ness and courage under fire, and his
uncanny knack of being at the right
place at the right time soon attracted
the attention of Constable Will Woods,
of San Antonio’s Precinct I Woods
persuaded Klevenhagen to ‘become his
chief deputy. -

When Woods became sheriff of Bex-
ar County in 1936, he took Kleven-
hagen with him, giving the young
officer almost a free hand. In the next
five years, Klevenhagen established an
awesome record as a manhunter.

He brought in a former deputy sher-

“At Jeast two of Ball’s waitresses had been ‘gator bait,”
Klevenhagen said, when parts of women’s bodies had been
dug up mear the tavern operated by

“the alligator man”
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It took Klevenhagen 26 months to track down “Man from Mars”

e tar s o b

o

" (L.). »n Houston student wanted for the holdup-murder of a grocer

Ranger Klevenhagen and Capl. Walers
brought in Jung {(r. rear), captured i
Tndi

lix, and Shaw (seated), ran to
earth in Chicage, who had murdered and
robbed a Texas rancher 3 months before

iff of adjoining Wilson County, on a
- charge of murdering Jesus Quintero.
He supplied the information and led
the posse that tracked a notorious cow-
boy bandit to his hideout in Gladewa-
ter. He arrested John W. Vaughn, the
killer of San Antonio Policernan A. A.
Edwards, and he was the man who
brought in Selanes Canedo, the killer
of John Daly. Both men received death
sentences. !

He broke the puzzling “train mur-
der” of Jose Dorantes, nailing the
killer. He took Jesse Polanco, a cop
killer, and Carlos Fernandez, who
murdered a bus driver, to Huntsville,
where they were executed, after a
trial.

In August of 1937, Klevenhagen took
the trail of the notorious bandit-killer
Lawrence Rea, a hunt that was to have
a significant effect on his life. Rea, an
escapee from San Quentin, and his
gang had staged a series of robberies
in Houston and San Antonio in a peri-
od of weeks that neited him over
$90,000.

Deputy Klevenhagen trailed him to

Houston, where a member-of Rea’s
gang “put him on the spot.” Told Rea
was holed up in a gambler’s house on
the outskirts of town, Klevenhagen
enlisted the aid of Houston officers and
the house was surrounded.

Among the Houston officers was a
tall, lanky detective named C. V.
«Byster” Kern. He and Klevenhagen
cottoned to each other immediately.
The friendship born that pight of Au-
gust 15, 1937, was to last 21 years, and
cost the Texas underworld dearly.

The first payment was made that
night. Detective Lieutenant Cecil Priest
shouted for Rea to suxrender. When the
outlaw didnt answer, Priest ordered
two tear-gas grenades fired through
the windows of the house. From in-
side, came the muffled sound of 2 shot,
followed almost at once by the open-
ing of the door and the surrender of
two members of the gang. But Rea was
still inside.

Kern and Klevenhagen donned gas
masks and led the charge into the
house. On the bed of an upstairs bed-
room, they found Rea. He had shot
himself to death with a sawed-off shot-

gun. .

“Well, that saves the state some

money,” Klevenhagen said laconically,
and went back to San Antonio.

It was during this period that
Klevenhagen took flying lessons, un-
doubtedly with an eye toward the day
when he'd pin on a Ranger badge. He
had not forgotten his ambition, despite
his success under Sheriff Woods, who
named him chief deputy sheriff.

Every so often, he went to Austin
and put in another application for the
Rangers. On one occasion, the young
deputy met grizzled Bob Coffee, the
«“gld man” of the Rangers, known as a
man “who can make it all day on noth-
ing more than a cup of coffee and a
cigarette for breakfast.”

“P’ve heard a lot about you, sir,” said
the young deputy respectfully.

“We've heard some about you, foo,
son,” replied the tough old Ranger,
extegging a hormy hand.

::f“ #he Rangers heard more about

? Klevenhagen in 1938, when the whole
state was shocked by the case of Joe
3 , the “Bluebeard of Flmendorf.”

Elmendorf is a small community in
Bexar County. Joe Ball was the town
bully, a tough, pistol-packing bootleg-
ger, tavern-keeper, and alligator-
fancier with an eye for the dolls. He
kept several huge alligators in a tank
at the rear of his tavern “to draw
trade.”

Johnny Klevenhagen suspected the
tavern-keeper of being a cow-thief
who “moonlighted” beef, butchered it
on the spot, and sold the meat te un-
scrupulous storekeepers. But he never
had been able to obtain any evidence
against Ball.

One day an informant disclosed that
Ball had becen seen carrying a barrel
into the shed behind a relative’s home.
The man said there was a strong odor

coming from the big, heavy barrel.

With Deputy Sheriff John Gray,
Klevenhagen went out to the house. If
they could find the barrel and it had a
branded hide in it, the tavern keeper
might soon be out of business.

When they arrived there, however,
the relative said Ball had removed the
barrel when she complained of the
odor.

Klevenhagen and Gray decided to
take Ball in and hold him until they
could trace the barrel. They returned
to Ball’'s home.

«All right, take me in. But I’d liké to
stop by the tavern and count my cash
and close out the day’s receipts, if you
don’t mind,” Ball said with a shrug.

The three men drove to the tavern.
Deputy Gray remained in the car while
Klevenhagen escorted Ball to the door.
The deputy leaned against the door

jamb while Ball walked to the register,
opened it and began counting his
money.

Ball reached for a small metal cash
box beneath the counter, set it beside
the cash register, and opened it with
a key. Suddenly he whirled, and the
startled deputy saw the glint of a
heavy .45 automatic in the bartender’s
hand.

As Klevenhagen told it: “As he
raised it, 1 went for my pistol. But in-
stead of shooting me, he shot himself.”

That was a matter of opinion. Dep-
uty Gray, who had stepped up behind
Klevenhagen, witnessed. the lightning-
swift action. “I thought Jobhnny was a
goner,” said Gray. “I went for my own
gun, but Klevenhagen drew and shot
so fast, I couldn’t see him move.”

Ball’s shot and the officer’s shot
sounded as one. Ball’s own bullet en~

When three of the R
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AE Jene Paul Norris’ final meeting with the Rangers, Lady Luck kissed him off.
Hit 16 times in a violent exchange of gunfire, he fell on the bank of a stream

Fernandez (L), who murdered a bus driver, and cop-killer Polanco (r.) grinned
when Klgvenhagen brought them in. They quit smiling when the switch was thrown

tered beneath his chin and ranged up

into his brain. Xlevenhagen's bullet’

struck Ball in the throat, and passed
through the back of his neck. .

Had Ball actually shot himself? QOr
had Klevenhagen’s bullet, hitting him,
caused his hand to jerk up, and his
pistol, discharging, sent the bullet
meant for Klevenhagen into his own
head?

A coroner puzzled the question,
evaluated the evidence, and arrived at
a verdict. “Suicide,” he ruled. “Either
way.”

D From that day, John Klevenhagen
was marked as a fast gun.

Ball’s death did not end the probe
into the tavern-keeper’s affairs. The
officers succeeded in locating the bar-
rel. It did not contain the remains of
a cow. It contained part of a butchered
corpse—that of a woman. A terrified
employe led the officers to the bank

of the San Antonio River and showed -

them where Ball had made him burn
the woman’s head. Then he tock them
to an isolated beach near ' Ingleside,
where the officers unearthed. parts of
the body of another woman.

The victims were identified as Hazel
Brown and Minnie Gotthardt, women
Ball had employed as waitresses. This
naturally brought up the question of
what had happened to other waitresses
who had worked briefly for the “Blue-
beard of Texas.” An examination of
the giant alligators kept by Ball par-
tially answered the question. A pathol-
ogist said the saurians had been fed
on human flesh!

“Never did know whether more than
two girls had been fed toc those damn
‘gators,” said Klevenhagen. “But we
pretty well safisfied ourselves that at
least two of Ball’s waitresses had been
’gator bait.”

Klevenhagen expected the Rang-
ers to » him immedi y, he
was disappointed. They didn’t. But that
he was their kind of man, he demon-
strated soon afterwards. Campaigning
for the reelection of his boss, Sheriff
‘Woods, Klevenhagen got into an alter-
cation with a rival candidate’s “ward

“heeler,” and his temper got the best of

him. He knocked the man down.

“That wasn’t called for, Johnny,”
protested the political worker, over-
looking the fact that he’d used some
dubjous language to describe Kleven-
hagen's ancestors.

“You're sure as hell right,” growled
the deputy, and wheeling around, he
stalked into the nearby office of a jus-
tice of the peace and filed 2 complaint
of simple assault against himself. He
then pleaded guilty and paid a $5 fine.
It wasn't to be the last fine he’d shell
out for throwing temper-triggered
punches.

Shortly afterwards, Bexar District
Attorney John R. Shook hired Kleven-
hagen as his chief criminal investiga-
tor at a substantially higher salary.
This was not the deciding factor in his
taking the job, but it helped. Johnny

had been a family man since 1935, the,

year he met and married blonde Viola .

‘Wolff, one of the switchboard operators
at the Bexar County courthouse. He
also had a new son, John Joseph
Klevenhagen Jr., who was already fod-
dling around in hand-tooled cowboy
boots and sporting a deputy’s badge on.
his diaper. Johnny frankly admitted he
was raising the boy to be a “pistol-
toter.”

Klevenhagen had been a D.A.’s man
only six months when, in August, 1941,
he received a call from Colonel Homer
Garrison, director of the Department
of Public Safety and chief of the Texas
Rangers. . .

“How do you like your new job,
John?” asked Garrison.

“I like it fine,” replied Klevenhagen.
“But it’s hardly a new job. I've been
here some time.” .

“Wasn’t talking about that job,” said
Garrison dryly. “I meant your new job

" as a Texas Ranger.”

Klevenhagen whooped and banged
the phone dowmn. Then he spatched it
up again and dialed his wife. “Start
packing,” he shouted exuberantly.
“We're moving! I don’t know where
we're ‘going, but I guess they'll tell us
in Austin”.’

Then be stalked intc Shook’s office
and grabbed his hat. “Tm resigning!”
He grinned. “T've just been appointed
{0 the Rangers.” He grabbed Shook’s
hand, pumped it hurriedly and all but
ran out the door.

Shook stepped to the door and
watched his ex-investigative ace
bound off. “Shave off that blasted mus-
tache, Johnny,” Shook called out to the
departing Klevenhagen. “Or no one
will believe you’re a Ranger!”

Klevenhagen was sworn in at Austin
on August 14, 1941. He reported to
Captain Hardy Purvis, commanding
Ranger Company A in Houston, on
September 1st. Purvis, a salty, terse-
spoken bantam of a man out of the Big
Thicket in East Texas, inspected the
lean-flanked recruit critically, striding
around Klevenhagen with a slight
limp. The limp was the result of a
bullet picked up in a gunfight with a
Piney Woods outlaw, 15 years past.

“Little puny, wouldn't you say?”
Purvis commented, looking at. State
Trooper Eddie Campbell. .

Campbell also inspected Kleven-
hagen gravely. “Depends on whether
you aim to work him or show him,”
commented Campbell, poker-faced.

Purvis aimed to work him, Kleven-
hagen learned in short order. He had
taken a drastic cut in pay when he
pinned on a Ranger badge (privates
then drew $245 a month), and he soon
found he had to reshape his working
habits.

Then, as now, the Rangers were
trouble shooters. Their primary pur-
pose is to go in and do a job local offi-
cers can’t or won’t do. They like to be
invited, and generally are, but a Rang-
er may step into any situation involv-

ing a major violation of Texas state
laws. There is never a lack of “invita-
tions,” for most rural law enforcement
agencies in Texas lack the facilities to
cope with canny criminals, and need
help when confronted by a puzzling
murder, burglary or boldup. Many of
them are “one-man police depart-
ments.”

A light week for a Ranger is 60
hours, the average week 75 hours.
Klevenhagen, like every other Ranger,
found himself covering an area larger
than the State of Connecticut, for Com-
pany A’s district encompassed 46
counties. .

Being “city Rangers,” the men of
Company A did not keep horses on
hand at h ters, but Kl b
learned—as does every Ranger—that
he was expected to have a sound mount
available for use.in areas inaccessible
by automobile. Rangers handle most
cattle theft investigations in Texas,
often conduct manhunts on horseback,
and sometimes “comb™ cattle herds and
stage roundups to check for and single
out stolen animals.

Since most of the state’s penal farms
—and a whole hell of a lot of its

. ranches—are located in the 46-county

district to which he was assigned,
Klevenhagen figured rightly there’d al-
ways be a good horse within shouting
distance that he could borrow or com-
mandeer.

But like all good cowboys, he had a
penchant for sitting his own saddle.
He carried his riding gear—including
lariat, spurs, brush jacket and chaps
(which most Texans refer {o as “leg-
gin’s”)—in the trunk of his car.

The car itself was a rolling arsenal
and crime laboratory. The three-way
radio-equipped vehicle was crammed
with rifies, shotguns, riot guns, tear gas
guns, grenades, gas masks, fingerprint

' kits, cameras, and equipment for mak-

ing casts of tires, tool marks, death
masks, and other devices to gather and
preserve evidence.

Rangers wear no uniform, nor is any
special type of gun prescribed for the
force. Some Rangers wear business

. suits, but because they are often in the

field, most wear gabardine or other
hard-weave trousers, a short, Western-
style jacket, medium-brim Stetsons
and cowboy boots. Most carry a 45
single action, .357 Magnum, 2 .45 Auto-
matic, 2 44 Smith & Wesson, or a .38,
in hand-tooled leather holsters or
shoved down in their waistband. There
are only a few “two-gun” Rangers on
the force, although any man may pack
two pistols if he desires, and most of
them have at one time or another,
when on a particularly hazardous mis-
sion, tucked an extra pistol in their
belts.

Klevenhagen's garb rarely varied in
his years in the Rangers—a tan or
brown single-breasted suit, tan Stetson,
tooled boots, white or tan shirt and tie.
He carried a .45 automatic rammed
into the waistband of his trousers on

After 30 harrowing minutes in the air,
Ranger Klevenhagen was given his wings
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the left side, butt forward. The weapon
was carried cocked, ready to fire.

It is ascertained before they’re se-
lected that Rangers are crack shots.
After pinning on the coveted badge, a
Ranger doesn’t reach for his gun un-
less he intends to use it. Just how fast
they can “shuck™ a gun, an adversary
must find out for himself—and that
can be painful or fatal

“Rangers ain’t much on fast, but
they’re hell on sure,” a border rancher
once commented. There are men in
Texas prisons who will swear that's a
rank understatement. :

One of the principal duties of a
Ranger is to assist in the apprehension
of escaped felons from the various
Teéxas prison farms. Klevenhagen
hadn't been a Ranger two months
when he had the first of many brushes
with an escaped convict.

He bad been up in northeast Texas
with State Trooper Eddie Campbell,
whe often worked with Rangers on
criminal investigations. He was return-
ing to Houston when he and Campbell
received word via their radio that a
notorious outlaw of the 30s, had es-
caped from Eastham. He had stolen a
car in Lovelady, and was reported
headed for Normangee on a back road.
He had run a blockade at Riverside.

“Hell, we can intercept him,” ex-
claimed Klevenhagen, and tromped the
accelerator of the souped-up Ford he
was driving. Klevenhagen was on a
farm road that intersected the River-
side Road. |

As the Ranger’s car approached the
Intersection, just above the Trinity
River Bridge, Trooper Campbell
spotted the outlaw’s car roaring toward
the bridge from the left. “Don’t try to
block him, Johnny,” he shouted. “He’ll
kill us all if he hits us!”-

Klevenhagen had already blocked
the highway with his car. But he real-
ized Campbell was right—the fugitive
wasn't going to stop and would hit
thern broadside. He jammed the car in
reverse and backed up, barely in time.
The stolen car whooshed past the
Ranger car’s front bumper.

Klevenhagen growled, and sped after
the fleeing convict. The old-model
Chevrolet was easily overtaken, but
the outlaw refused to stop and the
road was too narrow to risk curbing
him. Trooper Campbell leaned out the
window and started shooting.

. Klevenhagen unlimbered his .45 with -
his left hand, stuck it out the window

and started shooting, too.

All of a sudden the Chevrolet burst
into flames. It veered, wobbled, stopped.
The outlaw leaped out, hands holding
his rump, voice raised in a howl of
anguish. “Don’t shoot, don’t shoot, I'm
hit already,” he screamed.

Campbell put the cuffs on him and
shoved him into the car, after inspect-
ing his wound. It was more embarrass-
‘ing than serious—a raw welt down one
cheek of his posterior, red and blis-
tered.

The convict looked at his burning
car, wide-eyed. “What the hell were
you shooting at me, anyway?” he
growled.

Klevenhagen grinned. “Tracers,” he
said. “They work, don’t they?”

‘When the Japanese attacked Pearl
Harbor, Klevenhagen drove to San
Antonio and volunteered for the U.S.
Air Force.

Experienced pilots were needed at
the time, and taking the Ranger at his
word that he could fly, Randolph Field
officials checked him out in the cock-
pit of a P-40, and let him take the sleek
fighter upstairs. After a harrowing 30
minutes—for both Air Force officials
and the Ranger—he got the fighter
back on the ground.

“Which side do you intend to- figh
on?” asked a major gravely. -

Actually, Klevenhagen was rejected
on grounds he couldn't meet pilot
physical standards. Before he could
roake up his mind which of the ground
forces to join, he was “frozen” in his
job as a peace officer.

If he couldn’t take a crack at the
Germans and Japs, the Ranger wasn’t
te lack for action during the war. And

when you’re under fire; it doesn’t make -

much difference whether the bullets
fired at you come from the gun of an
enemy soldier or one held by an enemy
within your own society.

With the young men away in the
armed forces, guard duty in the state’s
prisons were performed mostly by old-
sters, who found it difficult to hold the
restless, surly prisoners in their charge.
Klevenhagen was often pulled off bur-
glaries, murders, black market cases,
and other major crimes to chase down
escaped cons.

On one occasion, he and Ranger Ed-
die Oliver tracked down a pair of es-
caped long-termers from Ramsey. The
fugitives had made their way to Hous-
ton, obtained money and clothing, and
had armed themselves.

Acting on information, Klevenhagen

and Oliver took one of the men in a
shoddy rooming house, and learned
from this man that his partner was to
meet him on a certain street corner at
6:30 p.om.
. The escaped con was indeed on the
street corner, waiting, at the appointed
time. The Rangers stopped their un-
marked car half a block away, and be-
gan strolling toward the escapee, one
officer on each side of the street.

Two things happened simultane-
ously. A bus pulled up behind the
convict and disgorged a horde of pas~
sengers. And the convict spotted the
officers and guessed they were Rang-
e

TS,
* He pulled a revolver, took aim at

Klevenhagen, and fired. Both Rangers
drew their pistols, but could not fire
because of the press of people around
the convict. The convict shifted his aim
to Oliver and fired. A bullet hummed
past the Ranger’s ear. He fired
again at (Continued .on page 68)

Deputy John Jeseph Klevenhagen Jr.,
22, (below) takes pride in following the
footsteps of his famous father (above)

Arsenic
and QOid Love

(Continued from page 23)

which returned the indictment exactly
two years and two days after the date
of Walter Merrill’'s death, could have
held Mrs. Norris only for first-degree
murder. The statute of limitations on
any lesser charge had expired 48 hours
before that jury concluded its probe and
returned the true bill against her.

Describing his brother as he had last
seen him several months before he died,
Robert Merrill told the jury: “Walter
was in excellent health and spirits when
I talked with him a few weeks before he
went to the senior citizens’ dance at
which he met Mrs. Norris. Although in
his mid-seventies, he boasted that he’d
never been seriously ill a day in his
life.”

Referring to a civil suit which he had
instituted in an attempt to break the
will that was to have been probated in
Qrange County six months after Wal-
ter’s death, the witness said:

“At the very time he was suffering
from stomach trouble because of the
peison that was slowly accumulating in
his system, Walter made out a will nam-~
ing Mrs. Norris the executrix as well as
the sole beneficiary. of his estate. When
she later appeared in court to have the
will probated, Mrs. Norris swore that
my brother had no close relatives.”

Robert Merrill told the jurors that it
would have been impossible for anyone
who was in his late brother's confidence
not to have learned of the existence of
living relatives. Photographs of Walter's
brothers and their families were in his
home. Until a few weeks before his
death, he had been in comstant com-
munjcation with them all.

Only a short time after the former
shipbuilder moved from Orlando to St.
Augustine and bought an oceanfront
home on Anastasia Island, Mrs, Norris
had followed him to the coastal resort
city, the evidence revealed. Shortly
afterward, Walter moved out and left
the newly purchased house to his unin-
vited guests. But Effie Norris continued
to see him almost daily, calling at the
Sanchez Street apartment to which he
had moved.

L. E. McEldowney, a chemist for the
Florida State Board of Health, was
called as one of the final witnesses for
the - prosecution. Before hammering
home his case against the accused wom-~
an, Prosecutor Warren first laid the
groundwork for McEldowney’s testi-
mony by delving into Effie’s personal
history. R

The defendant’s first husband, Carl
Rickard, a miner, had died in 1831 fol-
lowing a sudden illness, it was brought
out. The cause of death was not revealed.
Shortly after Rickard passed away, his
widow reroarri

The second marriage, to Earl D. Nor—

ris, an Orlando engineer, lasted for eight
years. In 1952, Norris died suddenly in
Bartow, Florida. After Effie’s arrest for
the murder of Merrill, investigators for
the Florida Sheriff’'s Bureau had ob-
tained a court order for the exhumation
of the second husbangd’s body.. Tests per-
formed on his body, according to the
testimony of McEldowney, revealed
“guantities of arsenic.”

The corpse of another Orlando man,
Vinton M. Pace, for whom Effie had
acted as housekeeper following the deaih

of her second husband, was later ex-
humed for examination by the state
chermnist. “We also found traces of arsenic
in this body,” McEldowney testified.

But the testimony was cut short before
Prosecutor Warren could get an answer
to his question as to the cause of death
in the cases of both Norris and Pace.
Defense- Attorney Howatt protested
strongly that his client was not on trial
for the murder of either her second hus-
band or the man for whom she once kept
house.

Other witnesses were called to de-
scribe the death of Pace in 1953, only a
few months after he hired Effie to cook
and keep house for him. They testified
that although Pace was supposed to have
been suffering from “a fatal attack of
kidney trouble,” he had exhibited every
indication of being in perfect health un-
til shortly after his newly-hired house-
keeper started preparing his meals.

Every available seat was filled and
scores of persons unable to find seats
stood for hours to hear the evidence of
the State’s final witnesses as the trial
entered its fourth and last day. It was
rumored that Effie Norris would take the
stand in her own defense. No witnesses
had been subpoenaed to appear in her
behaif.

But after Prosecutor Warren abruptly
concluded his case with the evidence
that two other men in the defendant’s
life had died after ingesting arsenic, the
defense made the startling announce-
ment that it had neither evidence nor
testimony to offer.

Defense Attorney Howatt had plenty

TROUBLE ENOUGH

14 San Antonio, Texas, & young man was
holed into court, chorged with punching o
neighbor in the nose. It was brutal, unprovoked
assault, the complainant asseried.

“But | was assaulted first, your honor,” the
accused youth exploined. “"For three days and
three nights he hos been playing his guitar and
singing foudly . . .

The judge nodded understandingly. “Case
dismissed,” he said. .

—Dwight Evans

to say, however, as he attempted to con-
vinece the all-male jury that the State
kad failed in its attempt to prove Effie
Norris administered deadly poison to the
deceased.

“The prosecution’s whole case is based
on nothing but theory,” Attorney Howatt
argued. “You are being asked fo conviet
an innocent woman on suspicion and
possibility.” . 3

Taking up the testimony of the wit-
nesses who had been called to the stand
to tell of the meeting of the elderly
couple at a senior citizens’ dance and
the whirlwind courtship that followed,
Attorney Howatt stressed the point that
at no time had anyone seen his ¢client in
possession of poison. In fact, no one had
ever seen Effie Norris give Walter Mer-
rill anything to eat or drink.

Prosecutor Warren, in his final argu-
ment to the jury, contended that “the
footprints of guilt are written all over
the facts in this case.” He said that the
State had shown conclusively that Wal-
ter Cleveland Merrill died of arsenic
poisoning, that the sworn testimony of
witnesses indicated Effie administered
that poison over a period of four months,
after her victim made a will leaving her
everything he possessed in this world.

The prosecutor demanded a verdict of
guilty of murder in the first degree. But
he refrained from asking for the death
penalty, and Judge Melton in his charge
to the jury made.no reference fo_the
possible sentence should they find Effie
Norris guilty as charged.

Seven hours affer the 12 men who
held Effie’s fate in their hands began
their deliberations at dusk on Thursday
evening, October 18th, the members of
the panel filed back into the courtroom.
After warning the spectators that no
demonstration would be tolerated, Judge
Melton inquired, “Gentlemen, have you
arrived at a verdict?”

When the foreman stepped forward
and handed a slip of paper to Court
Clerk Oliver Lawton, for the first time in
four days the woman on trial, betrayed
an indication of her emotions. Leaning
toward the atftorney at her side, she
whispered 2 few words and her lawyer
rose and went toward the bench.

After a brief exchange, the Cowrt an-
nounced that because of the defendant’s
years, she would not be required to
starid to hear the decision of the jury.

A moment later, Clerk Lawton read
the words written on the slip of paper
handed him by the jury foreman: “We,
the jury, find the deferidant, Effie Nor-
ris, guilty of murder in the first de-
gree, and the majority recommends hexr
to the mercy of the Court.” ‘ R

Still outwardly calm, the woman in
black turned toward the middle-aged
jurors who had found her guilty, and
bowed smilingly. As a wave of whisper-
ing broke out from the spectators’
benches, Effie’s two daughters by her
first husband rushed forward to comfort
her.

Judge Melton announced that sentence
—a life term is mandatory in Florida
when the jury finds the defendant guilty
of first~-degree murder and recommends
mercy—would be passed at a future
date.

A moment later, Mrs. Effie Norris was
led from the courtroom back to the jail
cell. she had occupied during the 18
months since her arrest. Told by Mrs.
Louise Cook, the deputy sheriff who ac-
companied her, that she probably would
be removed to the Women's Prison at
Raiford before the month was out, the
prisoner blinked her myopic brown eyes
and stifled a sob. But she spoke no W(;rd.
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Top Gun of the
Texas Rangers'
(Continued from page 60)

Klevenhagen, then at Oliver, then at
Klevenhagen. .

“All the iime, 1 was yelling at that
so-and-so bus driver to get the hell out
of there,” Klevenhagen said later. “Fi-
nally, he did, and the people melted
away, and we shot that sonofagun loose
from his pistol.” .

The convict was not wounded or killed.
The Rangers “shot him loose from his
pistol” simply by placing bullets through
his jacket. The heavy slugs threw him
off balance and before he could recover,
}t}?e Rangers were on him and subdued

im.

Someone later mentioned to the Rang-
ers that they would have been justi-
fied in shooting the prison escapee.
Klevenhagen spoke for both himseH
and Oliver when he replied, “A star is
no license to kill. No officer should ever
kill another man unless he’s forced”

Klevenhagen, on being assigned to
Houston, had immediately Ilooked up
Buster Kern, who had risen to the rank
of Inspector of Detectives, and the two
men worked closely together on many

. cases. So adept were they as a team that

they acquired the nickname, “The Gold-
dust Twins of the Law.” Often with the
inspector and the Ranger, also, was a
handsome, laughing, dark-faced detec-
tive, J D. Walters, who was. as deadly
as he was amiable.

During the war, the three accumu-
lated an awesome record of arrests and
convictions, smashing black market
rings, nabbing bandits and burglars,
rapists and killers, breaking up gam-
bling rings and narcotics rings that
preyed on servicemen.

Once, in a shoot-out with armed ban-
dits, Walters saved Klevenhagen from
death or wounding with a snap shot that
missed but flustered the gunman and
caused him to miss the Ranger. Later,
Klevenhagen presented Walters with a
beautiful, chrome-plated J2-gauge shot-

gun,

“If you ever miss with that thing, I'I1
take it back,” Klevenhagen warned the
detective in jest.

Less than six months later, on the
night of August 23, 1945, Klevenhagen,
Kern and Walters were together in a
police car, cruising on 67th Street, when
they spotted two men entering an alley.
The night light of a store illuminated
the face of one of the men as they passed
through the area of light.

“That’s Sam Giacona!” exclaimed
Walters. “T'll bet he’s on a job.”

Giacona was a notorious safecracker
and thug, a three-time loser with a
police record dating back to 1927. He
had been arrested seven times since his
release from prison only the year past,
and it was the last arrest Kern, Kleven-
hagen and Walters were recalling. Cap-
tain of Detectives B. E. Williams bad
nabbed Giacona loitering near a loan
company office late at night.

Captain Williams took Giacona in for

' questioning, and on his release, Giacona
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turned to Williams and snarled: “Don’t
any of you cops ever mess with me again.
I'm not going to be brought in again, un-
derstand? If you ever walk up on me
again, come a-shooting!”

Now, here was Giacona with a com-
panion in a dark alley that ran between
a large department store and a hard-

ware store. The officers circled the
block, but the men had not emerged
on the other street.

_ “Turn off the lights, and let’s pull up
in front of the department store,” Kern
suggested. The officers sat quietly in
front of the store. They heard a faint
hammering from inside. . .

“They're knocking the safe,” Kern
whispered, and the three piled out of
the car. .

“Take the back door, J. D.,” Kern said
softly. “I'll take the front here, Johnny,
hit the roof. That's probably where
they went in, on top.”

Klevenhagen sprinted down the alley,
found the heavy drainpipe leading to
the roof gutter, and climbed to the roof.
Slipping -across the top of the building,
he came to the skylight and saw it had
been broken out.

His pistol in one hand, the Ranger
leaned over the aperture and turned on
his powerful flashlight. Giacona and his
companion jumped back from the safe,
‘in front of which they had been crouch-
ing, and then sprinted for the back door.

“Hold it Klevenhagen shouted, but
the two men faded from sight down an
aisle of the store. “The back, J. D.I”
tllglevenhagen roared, alerting the detec-

ve.

Walters was already at the back
door, which had a heavy wire screen
locked from the outside by. a wooden

bar. The inside door suddenly opened -

and Giacona began hammering on the
wire screen. Walters recognized the
second man as a young “junkie” who
had never been convicted of a felony,
but had been arrested scores of times.

‘Walters stepped forward, his new shot-
gun leveled. “Drop what you’ve got,”
he snapped.

Giacona cursed and hurled himself
back and to the side, fading from sight.
The young junkie snarled and lunged
at the door, his hand sweeping upward.

The detective fired from the hip. The

Do you praise police for a good job,
er seize on any exeuse to complain
about them?

‘TRUE DETECTIVE

youth was hurled backwards, and Wal-
ters smashed the bar off the screen
and leaped into the store, his eyes
sweeping the aisles.

Klevenhagen had heard the shot,
leaning over the skylight. Now, in the
beam of his light, Giacona, his face dis-
torted in fury, suddenly appeared. He
held a metal object in his right hand.

“Drop it and surrender!” shouted the
Ranger.

Giacona screamed and threw his hand
upwards. Klevenhagen dodged back, and
a sudden thunder of shots echoed in the
store. Cautiously, the Ranger leaned for-
ward and played his light downward.

Giacona lay on his back, his head on
the bottom shelf of a tier of shoe shelves,
his gloved right hand on his chest. He
was dead from the full blast of a shot-
gun charge in the left side.

The Ranger dropped through the sky-
light to meet Walters, who was calmly
reloading his shotgun. Near Giacona
lay a six-pound sledge hammer, two
heavy punches and an automatic pistol.

The junkie was still alive, but uncon-
scious. The buckshot had all but torn
off his right leg. Doctors later amputated
the limb. Near his right hand was a
heavy jimmy bar.

‘Walters looked at the jimmy bar and
grimaced. “I thought he had a gun,”
he sa2id. a note of regret in his voice.

“He called the fune, so don’t wony.

about it,” said Klevenhagen.
he’ll live.”

The coroner, called to the scene, added
thg final note of irony. The safe that
Giacona and his young pal had paid so

_gfgrly to open and loot contained but

“Besides,

Each Ranger is required to make a
weekly written report to headquarters
on his activities, indicating total hours
worked, with whom and why, how many
miles he had traveled, and names of
Places visited.

His first four years in the Rangers,
Klevenhagen once figured out, he worked
on 974 criminal cases in 62 counties. in-
cluding seven bank jobs, 144 murders,
349 burglaries, three kidrapings, 109

armed robberies and a host of lesser’

crimes.

Little wonder, then, that his reports
were sometimes terse and to the point.
Like the time he and another Ranger
were sent to investigate an alleged
gambling house in an adjoining county.

After three days, the Rangers returned
and Klevenhagen made his report. “No
gambling. House of prostitution. Closed
it down,” said the entire report.

There were also times when Kleven-
hagen did not feel it necessary to make
a report in writing. Like the time he
and Ranger Oliver were sent to' Colum-
bus, at the request of the sheriff there,
to assist in the probe of a farm wife’s
death. She had been found face down
in a pond on the farm where she lived
with her husband, a surly German-
speaking man shunned and feared by
his neighbors. She had bees shot in the
head. Her husband claimed she had
committed suicide, and produced two
notes, allegedly written by her several
days earlier.

Other people in the community
thought differently and openly accused
her husband of murder. The Rangers
accompanied a deputy to. the man’s
house and arrested him, and he con-
fessed after two polygraph tests indi-
cated his guilt. The tests were given in
Austin. En route back to the Columbus
jail, the farmer asked to be allowed to
stop off at his house and pick up some
personal papers.

The request was granted. At .the
farm, Klevenhagen and Oliver waited
out front, while the deputy and the
farmer went inside. .

There was a shout, a commotion, and
the Rangers ran around the house in
time to see the deputy fire at the fleeing
farmer, who was nearing a dense thick—
et of brush which would have offered
him refuge.

. The farmer fell, wounded only slight-

y.

“He grabbed a knife and slashed at
me, then bolted,” the deputy explained.
The farmer was taken to a hospital,
where, to the amazement of doctors, he
died of the minor wound.

“Actually,"he just willed himself to
die,” said one doctor. “That wound
wasn’t bad enough to cause death in any
average person.”

Klevenhagen and Trooper Campbell
were often paired on cases, and the
Ranger, to his surprise,’learned Camp-
bell had been offered 2 Ranger appoint-
ment and had turned it down. “Would
you turn down an appointment again?”
asked Klevenhagen.

“Haven't been asked again,” replied
Campbell.

It wasn’t long before he received a
second invitation.

In San Antonio, late in 1945, 2 woman
was raped, robbed and beaten to death
by a brute named Rufe Lucas, a truck
driver from Galveston. A statewide hunt
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was Iaunched, and a few days later, a
Galveston officer recognized Lucas and
arrested him as he sat in 2 cafe. Getting
into the squad car, however, the cop got
careless, and Lucas overpowered him,
took his gun, and fled. .

Galveston, an island conmected to the
mainland by a mile-long causeway, was
sealed off and a massive manhunt en-
sued. Trooper Campbell, his partner,
Alec Wier, and Ranger Klevenhagen
were all drawn into the hunt.

It was Campbell and Wier who
jumped Lucas, driving a car he had ac-
quired by the simple expedient of shoot-
ing the driver. The wounded man lay on
the floorboards of the car’s front seat
when the officers spotted Lucas. A wild
chase ensued out Broadway, the officers
and the killer exchanging erratic pistol
fire. As other patrol cars—Klevenhagen’s
among them—closed in on the killer,
alerted by radio, Lucas abandoned his
vehicle.

He took to his heels in a rundown sec-
tion of the city, near the open bay, and
in an effort to elude his pursuers,
crawled under a house. But Kleven-
hagen’s keen eyes picked out his foot-
prints, and Lucas was tracked to his
lair. A dezen guns ringed the shanfy,

“I surrender . . . I surrender,” Lucas
screamed, and a pistol came sailing from
beneath the house.

Klevenhagen picked up the weapon
and tucked it in his belt. “Come on out,”
ordered the Ranger.

Lucas crawled from beneath the house
and came to his knees in front of the
tall-Ranger, who cradled a .30 caliber
Remington in the crook of his right arm.

Someone spoke to Klevenhagen, and
he lifted his eves for a split second.
Lucas’ hand, brushing at dirt on his
shirt, suddenly dipped inside the gar-

ment and came out with a 44 Colt. Only
Campbell, who had holstered his weap-
on, saw the pistol as Lucas picked
Klevenhagen as his target and tilted the
gun, firing point-blank.

“Look  out, Johnny!”  Campbell
screamed, as Lucas squeezed off his shot,
and Campbell’s hand flashed to his own
pistol.

Klevenhagen reacted like 2 scalded
cat. He swayed to the left, swiveling the
rifle and firing from the hip. He felt the

heat of Lucas’ bullet as the Remington .

cracked, and the rifie shot was echoed
by the spat of Campbell’s .38 and the
boom of Wier’s .45 revolver.

But Lucas was dead when Campbell’s
bullet passed through his chest, right to
left, and Wier's slug slammed into the
killer's stomach. The Ranger’s bullet had
shattered his heart.

“What happened?” demanded a re-
porter, who ran up as Kievenhagen rue-
fully fingered a bullet tear in the inside
sleeve of his coat.

“He missed me,” the Ranger replied
tersely.

There were others who also “missed”™
the cold-eyed Ranger. Many of Texas’
underworld characters are illiterate, or
of mediocre education, and such people
are superstitious. Because of Xleven-
hagen’s seeming immunity to bullets, the
outlaws of Texas feared the lean-bellied
Ranger above all other lawmen, and
many, when they heard he was on their
trail, simply gave themselves up to the
nearest officer.

But there were those whose warped
pride made them face Klevenhagen.

“I had two shots at him,” recalls one
reformed gunman. “Then I threw down
my gun. What the hell's the use of shoot-
ing'at a man you can’t hit?”

Said another, now serving time: “He

came at me and I pulled my gun and
threw down on him. He didn’t stop,
jump aside, or slow-down. He just drew
his pistol and kept walking. Then he told
me to fish or cut bait (shoot or drop the
gun), and I cut bait”

Jedidiah Brown elected to “fish,” hav-
ing less to lose. Brown was a lifer on
Ramsey State Prison Farm, chopping
cotton and hoeing beans in atonement
for two murders that originally had
netted Brown an invitation to sit down
in the state’s electric chair.

The death sentence had been com-
muted, and Brown became a field hand.
But the psychopathic outlaw “jumped”

his hoe squad one afternoon and lit a

shuck for the Brazos River bottoms,
borrowing 2 horse from a “high rider”
{mounted guard) whom he knocked
from the saddle.

A posse of prison guards chased him,.

led by Captain Joe McGill, but the
horsemen drew up at the roiling Brazos
River, 200 yards wide and a treacherous
trough of down-pulling currents and
hungry, quicksands. The prison mount
was found on the east bank, and Brown's
footprints led to the water.

Captain McGill boldly put his horse to
the crossing and made it, learning that
Brown also bhad reached the opposite
shore safely. The guard captain picked
up the convict’s tracks and began fol-
lowing.

Klevenhagen, hearing of the escape,
had sped to the scene from the west side
of -the river. He joined Captain McGill
as the officer walked his weary horse
across a pasture, headed for a Ilonely
farmhouse on the edge of a stand of
timber.

Brown had stopped at the farmhouse.
A hysterical woman told them the out-
law broke in, knocked her down and
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took her absent busband’s .30-30 Win-~
chester. “He took off down the branch,”
the woman said, pointing out a small
stream that flowed into the timber.

Klevenhagen sprinted in the direction
indicated. Captain McGill hastily gave
the woman orders to call the sheriff and
have other men sent to the scene. Then
he took off after the Ranger.

McGill was too far behind Kleven-
hagen to take part in what followed, but
he saw it all. Brown stepped out from
behind a tree as the Ranger, picking out
Brown’s trail, stepped along the bank
of the little rivulet. McGill started to
shout, but instinct warned Klevenhagen.
He looked up as Brown raised the stolen
rifle to his shoulder.

“Don’t be foolish, boy!” the Ranger
shouted, dropping into a crouch and
whipping up his own rifle.

Brown shot, and slapped the lever on
the saddle gun. He never got to seat his
second cartridge in the chamber.
Klevenhagen shot him between the eyes.

“There’s your prisoner, Joe,” said
Klevenhagen as McGill trotted up. “He
won't be present tonight at head count,
but he’s damned sure accounted for.”
The Ranger started to walk off.

“Wait, Johnny!” McGill shouted. “I
can’t take him back across the river on
that horse. You got to drive us.””

Reluctantly, Klevenhagen aided in
propping the dead convict in the back
seat of the Ranger car, and started for
Ramsey. Noting that he was low on gas,
he pulled into a service station and told
the attendant to “fill ’er up.”

The attendant started to fill the tank,
and then noticed the corpse in the back
seat. He jumped back, startled.

“Don’t worry about him,” the Ranger
said grimly, recalling the two innocent
people Brown had killed. “He’s already
had his windshield wiped!”

Oddly enough, the incident received
no mention in the newspapers, but other
exploits of the hawk-faced Ranger did.
And, to give him credit, only rarely was
violence or gunplay involved. For every

case Klevenhagen wrapped up in gun-
smoke, he cleared hundreds through
perseverance, wit, and his own brang of
shrewd sleuthing.

Raymond Shaw and Arthur Jung, two
20~year-old adventurers out of Chicago,
for instance, will ponder for the rest of
their lives as to bow Klevenhagen and
Kern caught up with them. Shaw and
Jung met on a pipeline job in Jordan-
ton, Texas, and, one week end, decided
to rob a local rancher, Warren Rhodes,
61, of nearby Hockley.

They quit their jobs and went to
Houston, and on the night of April 15,
1950, they went to Hockley, where
Rhodes was living ‘in a trailer house
while his own home was occupied by
relatives.

The boys bludgeoned Rhodes to death,
getting $45, and fled, leaving behind a
bloodstained shovel handle they had
used as a weapon. They left no clue at
all to their identities, and since they had
been unknown 4n the Hockley area, felt
secure as they drove west to New
Mexico.

They worked their way through Ari-
zona, across Nevada, and made their
way in a roundabout route back to Chi-
cago. Jung stayed only a short time,
then went on to Indianapolis. Shaw soon
fourd a job as a painter, and was a
good worker, earning a good salary. His
conscience bothered him at times, but
not enough to make him give himself
up. And he felt that was the only way
he’d ever be known as a killer.

One day in June, he was painting the
wall of a basement in a downtown build-
ing. He was on a ladder, and from his
perch, he looked out through a basement
window to the street outside. Shaw
could see only the legs of people passing,
and the legs only from the knees down.
He noticed the different shoe styles on
the feet of the passing pedestrians.

Suddenly, his heart constricted. He
was looking at a pair boois not eften
seen in this part of the country. The man
who had stopped outside the window

“Why couldn't you tie me up like you do everyone efse?"

wore handsome, needle-toed cowboy
boots. One pant leg had caught in the
curved top of one boot, and Shaw no-
ticed the intricate, hand-tooled designs
in the upper leather of the boot, the
carved likeness of a longhorn steer, and
the five-pointed star. Then the wearer
of the boots moved on.

But Shaw’s heart didn’t stop pound-
ing. And he wasn’t surprised when he
heard steps on the basement stairs and
turned to see a man step into the, room.

The man was. dressed in 2 well-worn
brown suit, crimp-brimmed Stetson, and
a tan shirt, over the left pocket of which
a round blue disc bearing a superim-
posed silver star was partly visible. The
man had a gaunt, travel-worn look
about him. :

“Are you Raymond Shaw?” the man

asked softly.

Shaw nodded, gulping.

“I am Klevenhagen, of the Texas
Rangers,” the man said calmly. “I want
you for the murder of Warren Rhodes.”

Shaw sighed and threw down his
brush, stepping off the ladder. “When I
saw those boots, I knew- Texas had
caught up with me,” the boy said. “I
killed him. Me and Art.”

That same afternoon, in Indianapolis,
an equally implacable lawman, Sheriff
C. V. Kern, arrested Jung.

.On May 23, 1951, the youths were
given life 1 after a jury ded
to a plea of mercy on the part of their

. lawyer, angd took inte account their pre-

viously unblemished records.

Kern and Klevenhagen had traveled
7,000 miles on the trail of the pair. How
did they know whom to look for? “Well,
I opened some mail I shouldn’t have,”
Klevenhagen said. He didn’t elaborate
further.

No one actually knows—not even
Kern himself —how many major crimes
the Ranger and the sheriff solved, al-
though the murder cases they wrapped
up, and the number of Kkillers they
brought in, can be pretty well estimated.

The tally runs right at 125. While
many of these cases were “cut and
dried,” the killer known and all that was
necessary was to find him, most were
Teal brain twisters. The “Man From
Mars” murder of grocer Marvin L.
Clark, for instance, found slain in April,
1949, with a weird rubberized mask
clutched in his dead hand.

The mask had several hairs inside, ob-
viously those of the holdup-killer of
Clark. It took 26 months, but Kleven-
hagen and Kern pinned the murder on a
26-year-old University of Houston stu-
dent. He confessed and was convicted.

Kern and Klevenhagen also tracked a
22-year-old hitchhiker to Newark, New
Jersey, in 1953, to arrest him for the
slaying of Texas A. and M. student Jan-
Broderick, who had picked him up on
the road. The hitchhike-slayer drew life,

The bleak-eyed Ranger was most ded-
icated in tracking down the killers of
peace officers. He went without sleep for
80 hours while hunting down and ar-
resting Merle Wayne Ellisor, killer of
State Highway Patrolman Robert Crosby
in Houston. It was a_masterpiece of de-
duction, .surmise and. actual tracking-—
;vhhgre dogs had failed. Ellisor died in the

air.

On July 7, 1956, Somerville Constable
Milton Lewis stopped a suspicious man
loitering around a closed business firm
in that city, and asked his name. The
man’s answer was to whip a2 .38 from a
paper bag, and after putting three bul-
lets in the surprised constable’s stomach,
the man fled.

Ranger Klevenhagen arrived shortly
to head the massive search for the gun-
man, who had fled into the thickly~
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brushed Yegua Creek bottoms. For three
days, dogs, low-flying planes manned by
Rangers, possemen on horseback, and
officers on foot sought the gunman in the
brakes and hilly thickets. At times, the
posse numbered over 150 men.

Klevenhagen received word on July
10th, while searching on one side of the
creek, that the man—identified now as
Tillman Halson Jr., 20-—-had been
sighted near Green Mountain south of
Somerville. The Ranger sped to the
scene to find possemen squatting atop
tbe hill, and surrounding, at a prudent
distance, a thick stand of brush at the
base of the misnamed “mountain”—ac-
tually a high hill.

“Where is he?” asked the Ranger.

A posseman gestured. “Down there,
but he’s brushed up, and heavily armed.
Man that goes in after Halson will get
his head shot off.”

Kleverhagen looked around, spotted a
citizen posseman sitting a big bay horse
on the farm -road shoulder. “ e
have that pony, pardner,” Klevenhagen
drawled. He swung up in the saddle,
reached down and took the shotgun from
the open-mouthed officer who had
pointed out Halson’s brush fort, and
spurred down the slope.

He galloped directly up to the stand
of brush, choked with heavy deadfalls
which gave Halson added protection,
and set the cowpony down on his
haunches. “Ranger talking, boy-—come
out with your hands up and you won't
be hurt,” Klevenhagen shouted.

There was no answer for a moment.
Then a tall youngster stood up from be-
hind a log 15 feet away, shadowed by
the dense brush, his hands behind his
head. “Here I am, Ranger,” he said, and
stepped over the log.

“Let me see those hands,” Klevenha-
gen snapped.

Halson’s hands separated. His right
hand held a pistol. He fired at Kleven-
hagen. The hasty shot missed the Rang-
er, but spooked the horse, which began
to pitch and plunge. Halson continued
firing, while Klevenhagen fought the
horse. Finally the animal guieted, and
the Ranger's shotgun boomed twice.
Halson, who had been stepping back
over the log, fell dead beside the loaded
shotgun and fully-loaded rifie he had
stashed behind the log.

Klevenhagen’s report to his superiors
was characteristically terse: “Searched
on foot, horseback and in cars. After 75
hours, located subject in Yegua Creek
bottom. Subject resisted and fired on
Ranger Klevenhagen. Subject was
killed.” That was the full report.

It was only natural that when Cap-
tain Purvis retired a month later,
Klevenhagen should be named to suc-
ceed him as captain, promoted over sev-
eral other Rangers with much longer
service. Most of them recommended him,
“~“And it was axiomatic that Ranger
Captain John Klevenhagen’s trail should
cross that of Jene Paul Norris, a young
Oklahoman with chestnut-brown hair,
chill blue eyes, a permanent smile and
a ready trigger finger—the latter two
distinctive qualities earning Norris his
sobriquet in Texas as “Oklahoma’s Smil-
ing Bad Boy.” o

Only time will determine Norris' niche
in the hierarchy of Southwest badmen,
but not since the days of Raymond Ham-
ilton and Clyde Barrow had a desperado
of his ilk plagued Texas and Oklahoma.
In fact, if crammed police dossiers on
his activitics are only half-correct-—and
many have since been fairly well au-
thenticated—Norris was on a par with
Texas’ most famed gunslinger, John
Wesley Hardin, for Texas police gen-
erally agree that Norris was responsible
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for upwards of 40 slayings.

Yet. until he hatched a fantastic plot
that shook even the most shock-proof of
his adversaries. he was the most anon-
ymous criminal in the annals of South~
western crime—as far as the general
public was concerned. .

Norris had cut his criminal teeth on a
shotgun. using such a weapon to break
his brother—Public Enemy No. 1 Pete
Norris—out of Ferguson Prison on
March 16, 1942, and the shoigun ever
afterwards was his forte. It was an open
secret that he hired out his sawed-off
12-gauge to the highest bidder among
Texas gangland chieftains, while on the
side he preyed on gamblers, bootleggers,
and other illicit operators, on the theory
that none of these victims would squawk
to the cops.

Few of his victims made official com-

plaints. Even fewer appeared in court
against him. Several simply disappeared
and only one was ever found. That is,
the bones of James Black were found,
but the bones couldn’t. testify. Other
bones have since been found, but that’s
now a moot point.

Rangers knew—but couldn’t substan-
tiate it in court—that Jene Paul master-
minded the $248,000 robbery in 1952 of
two Cuban gun-runners; that be killed
Leroy “Tincy” Eggleston for money; that
he killed another Texas gambler and
married his wife; that he killed Frank
Cates—and others too numerous to list.

Norris generally confined his activities
to North Texas and Oklahoma, but in
the spring of 1957, he drifted south.
Among the things he bad in mind, i#t
was said along the grapevine, was “tak-
ing care” of a certain Ranger captain.
Norris didn’t have to look up Captain
Klevenhagen—Johnny braced the out-
law in a motel court after a series of
robberies of Houston and Galveston
gambling spots. Their meeting—as de-

. scribed at the beginning of this story—

was brief and to the point, and when
the two men separated, each knew their
next encounter would be final for one
or the other.

Several weeks later, gambler Johnny
Brannan and his wife, an invalid, were
brutally bludgeoned to death in their
home. Of the officers who jnvestigated,

Klevenhagen was not the only one who
recalled that Brannan once had been the
principal witness” against Pete Norris,
and that Jene Paul had sworn revenge.

Klevenhagen gdid some fine sleuthing.
He learned a green car had been seen
before Brannan’s home the night before.
Later, he learned a squad car had unsuc-
cessfully tried to catch a green Chevrolet
speeding in the Brannan neighborhood.
and that the occupants had tossed out
something during the chase. Several
days later, two boys found two guns in
a vacant Iot. One belonged to a gambler,
who admitted he had been robbed of the
gun and cash by Jene Paul. The other
had bel d to the slain bler whose
wife Norris married.

To cap it all, the Ranger learned that
William Carl Humphrey—Norris’ run-
ning mate of recent weeks—had been
arrested in Temple a few days after the
murder, on a drunk charge, and that
Humphrey had been sporting a large
white gold and diamond “horseshoe
ring” which was Johnny Brannan's
“Tucky piece.” It had been stripped from
his finger after his murder.

Captain Klevenhagen stuck a pair of
murder warrants in his hip pocket—
naming Jene Paul and Humphrey-—and
headed north. He checked in with Rang-
er Captain Jay Banks, in Fort Worth—
a man who, as far as reputation and
ability went, might have been cut from
the same pattern as Klevenhagen.

“I'm looking for Jene Paul Norris,”
said Klevenhagen.

“] figured you were,” Capiain Banks
said. “We've got him staked out.”

Earlier that month, Fort Worth police,
FBI agents and Rangers had been tipped
to a fantastic plot being hatched by Nor-
ris—the robbery of the Carswell Air
Force Base branch of the Fort Worth
National Bank. The haul—if he pulled
it off—would net $500,000. And had not
officers been tipped to the plan, Norris
might very well have succeeded.

He had haiched a foolproof plan, the
key to which was a female employe who
possessed both a key to the bank and 2
car with a windshield sticker allowing
her to pass freely onto and off the base.
Norris intended to kidnap the woman
and her child--hit the bank disguised

"We're changing our names to protect the innocent.”

as a woman—and escape with the wom-
an and her daughter as hostages. He in-
tended to kill both hostages afterwards.

“That’s a new decision he made,” said
Banks. “We had intended to take him
on the try—but now we've decided to

nail them tomorrow, although we won’t ¢

have as much on them. But we can’t risk
the woman’s life, although she’s been
filled in and Is with us all the way.
Humphrey and Norris are making a dry
run tomorrow, according to our inside
moan in the plan. Norris threatened to
ki1l this man’s wife and kids if he didn’t
help set up the robbery, and he came to

And so, on the morning of April 29,
1957. the iwo Ranger captains, Fort
Worth Chief of Police Cato Hightower,
Tarrant County Sheriff Harlon Wright,
and Detective Captain O. R. Brown—all
in Captain Banks’ unmarked car-—took
up a position near Meandering Road a
short distance from the woman bank
employe’s home, and two miles from the
Jacksboro Highway.

Ranger Ernest Daniel and Sherifi’s
Captains George Brakefield and Robert
Morton were spotted two miles south,
on Jacksboro Highway near Carswell
AF.B. Ranger Sergeant Arthur Hill,
Rangers Jim Ray and Bob Badgett, and
Fort Worth Chief of Detectives Andre
Fournier were stationed near the en-
trance of Meandering Road from the
Jacksboro Highway. FBI agents were
spotted at intervals along the highway
irom Oklahoma, to act as spotters.

Shortly after noon, an FBI agent
broke radio silence: “Norris and Hum-

phrey are stopped at the cormer of -

Northwest 28th and Main. They are in

“a 1957 Chevrolet. Now Norris and Hum-

phrey are driving down 28th.” |

The FBI agents pinpointed Norris’
progress toward the Rangers’' positions,
until Sergeant Hill reported he had the
outlaws in sight. “Take over, Rangers,
we are out of it, now,” said an FBI
agent.

Then Hill's voice shattered the radio
receiver in Captain Banks’ car: “They’ve
bugged us . . . They're cutting out!”

“Get after them!” barked Banks, floor-
boarding his own accelerator.

The Ranger cars moved in on Jene
Paul and Humphrey from three sides.
Banks’ car intercepted Norris® car-—
Humphrey driving—as it skidded off
Meandering Road onto the Jacksboro

Highway. As his car flashed across in .

front of Banks' car, Norris leaned out
the window, his teeth bared in a wide
smile, and opened up with a .12-gauge
shoetgun.

Klevenhagen poked his .45 out the
window and commenced firing. Wright
and Hightower, too, leaned out and cut
loose with their pistols—and a wild,
fiery, running gunbattle was on.

The two cars roared down the high-
way, gun flashes winking from both
cars. Frightened motorists bound in hoth
directions took to the ditches as the
duelists rocketed down the highway.

The chase went on, through the small
town of Azle, then through La Junta,
and the speedometer in Banks’ car read
120 mph. Five miles from Springtown,
Humphrey took to a side road parallel-
ing Walnut Creek, and Lady Luck kissed
them off.

Attempting to make a sharp curve,
Humphrey lost control of his car, and it
careened off the road, ripped through a
fence and smashed into a small tree. Un-
hurt, the pair spiiled from their car and
turned a vicious, concentrated fire on
Captain Banks’ car as it skidded to a
stop. The five officers leaped out, guns
roaring, miraculously unhit.

“Give up, Norris!” shouted Banks
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who, like Ranger Klevenhagen, had ex~
hausted  his pistol ammo and had
switched to a shotgun.

Norris smiled and fired at Kleven-
hagen. Humphrey, shaking but game,
fired wildly with 2 pistol as the gunmen
backed up and into the creek, Humphrey
turning downstream and Jene Paul re-
treating straight across.

Humphrey was staggered by a slug—
then another and another. Still, he stag-
gered on, bullets kicking up angry
geysers of water about him. He reached
a small island, before he was cut down,
falling dead with 23 bullet holes pump-
ing blood.

Klevenhagen had never stopped walk-
ing toward Norris.. He had already
wounged the outlaw several times, but
Norris grimly stayed on his feet and
edged backward until he reached the
far bank. Banks, Wright, Hightower and
Brown turned their guns on him, too.
Bullets bored into his body, ripped into
his arms and Jlegs, slashed gashes in his
scalp. The shotgun dropped from his
hands, and he tugged a pistol from his
belt and savagely fought back. Then a
chunk of lead smashed into his head,
and another bullet pierced his skull. Hit
16 times, he sank to the bank of the
stream.

But he was still alive. As Klevenhagen
stepped into the water, Jene Paul at-
tempted to rise, to pull a second pistol
from his belt. Then his head fell back,
the pistol slipped from his fingers,

Under other circumstances, had Be
been a different man, his would have
been an heroic stand. Klevenhagen
turned away, no elation in his eyes, and
walked to the car where he sheathed
his shotgun—the shotgun Jene Paul had
not been able to mateh.

Johnny Klevenhagen never pulled the
trigger on that shotgun again. Or had to
“go to the pistol.” Although he led his
men in the final cleanup of Galveston—
completely smashing gambling and viee
operations in that city—and solved a
score of other sensational crimes,
Klevénhagen had had his last gunfight.

Late in 1957 he suffered a heart at-
tack—a seizure that burst his beart like
a ruptured tube—but he survived to re-
turn to work. He could not comply with
the doctor’s edict to stay in bed and
away from crime-busting. He died with
his boots off on November 26, 1958, and,
as his boss, Ranger Chief Homer Gar-
rison, director of the Department of
Public Safety, said: “The State of Texas
has suffered an irreparable loss.”

The underworld breathed a sigh of
relief.

But a'shudder of fear swept the state’s
criminal world earlier this year.

An outlaw, being pursued by state
troopers, approached a roadblock
manned by a tall young deputy sheriff
of Harris County (Houston) who stood
coolly in the path of the oncoming car
and signaled the driver to stop.

The outlaw twisted the wheel and
roared down on the deputy, plainly in-
tending to kill the youngster.

But the boy leaped back, dropped to
his knee and whipped a .30-caliber war
surplus carbine to his shoulder. The
weapon bucked and roared, again and
again. The outlaw’s car, riddled with
bullets, all four tires shot off, careened
to a stop in a ditch. The youthful officer
ran down the slope and yanked the driv-
er from the car. If another presence
seemed to hover about the kid deputy
as he calmly handcuffed the outlaw, a
fugitive wanted by the FBI, it is under-
standable. N

The kid deputy was John Joseph
Klevenhagen Jr., age 22, an announced
candidate for the Texas Rangers. ¢4 ¢
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Clean récord is denied

for Randall Dale Adams |

By Anne Belli
Staff Writer of The Dallas Morning News

A judge on Thursday denied

" Randall Dale Adams’ request to
erase all records of his 1977 capi-
tal murder conviction, which
was overturned on appeal in

March.

State District Judge Larry

Baraka said he denied the

“motion for expunction” because

" Mr. Adams' attorneys did not

.- prove that he was wrongfully in-

: . dicted — a requirement for

granting a request to have Yearsinprison.

records expunged.
Judge Baraka saxd attorney

Contmued from Page 27A.

that
he is mnocent and has said that the
real killer was David Ray Harris,
the man who pointed the finger at
Mr. Adams.
~.In a hearing before Judge
Baraka last November, Mr, Harris
withdrew his accusation and pro-
vided so many details about the
crime that the judge declared his

- testimony a virtual confession.

In March, the Texas Court of
Criminal Appeals ordered a new
trial for Mr. Adams after reviewing
information obtained primarily
through Errol Morris, who investi-

gated the case for his movie The "

Thin Blue Line.

The appeals court ruled that pro-
secutors supressed evidence favor-
able to Mr. Adams and allowed per-
jured testimony against him.
Shortly after the ruling, Dallas
County District Attorney John
Vance dismissed the capital murder
chargé, saying that his office lacked
sufficient evidence to prosecute Mr.
Adams in a new trial.

DALLAS MoRNING NEWS

Clean record denied

for Randall Adams

Judge Baraka s denial of the ex-
punction motion Thursday means
that Mr. Adams’ arrest, indictment,
conviction and case dismissal will
remain a matter of public record.

Law enforcement agencies na-
tionwide, among others, will have
access to the records. Mr. Preston
said that is unfair to Mr, Adams be-
cause the weight of evidence in the
case shows he is not guxlty of shoot-
ing Officer Wood.

“Right now, if he were even
stopped on a traffic violation, his ar-
rest, charge and conviction of capi-
tal murder would be accessible by
the officer,” Mr. Preston said.

Mr. Preston said he did not intro-
duce evidence during Thursday’s
hearing because “the evidence in
this case had already been intro-
duced in a weeklong habeas corpus
hearing” in Judge Baraka's court
last November.

“The court is entltled to take jud-
icial notice of its court records and
the judge is entitled to take note of
what he has heard,” Mr. Preston

said.
FRI.

" George Preston would have had
to prove that “the basis of thein- | . - " -
dictment was false.” .

“And they didn't prove that
up,” Judge Baraka said, “Wedon't |
know if he did or didn’t do it.”

A Dallas County jury con-

- victed Mr. Adams of fatally shoot-
ing Dallas police Officer Robert
Wood, 27, in 1976 after he stopped
a car on North. Hampton Road.
The jury sentenced Mr. Adams to
death, but the sentence later was
commuted to life. He spent 12

Mr. Adams has mamtained )
Please see CLEAN on Page 29A. : \ ’

PR

Randall Dale Adams . .. was
convicted of capital murder
in 1977 in the slaying of a
Dallas police officer.

“ didn’t want to eat up three
days proving the indictment was !
founded on a mistake.”

[
i
'

He said that he likely will file a !
motion for a new trial asking Judge

"Baraka to reconsider. .

CecT. 6,

1989
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Adams seeking prison-related job

By Anne Belli
Staff Writer of The Dallas Morning News

Randall Dale Adams, freed six
months ago after spending 12 years
in prison before his conviction was
overturned, says he’s ready to go to
work using his expertise as a for-
mer death row inmate.

Although he hopes to continue
making periodic public appear-
ances, Mr. Adams said Friday that
he is in the process of negotiating
employment with the Ohio Public
Defender’s Office.

Possible jobs include investigat-

ing death penalty cases, counseling .’

He intends to use death row expertise -

lies and conductmg semmars on

behalf of the public defender.
In a telephone interview from

his Columbus home, Mr. - Adams -
"also said he would like to educate

the public on living conditions
within the state prison system, and

possxbly become an advocate for

prison reforms. L
“Pm not going to slander the

state, because I believe prisons are -

a necessary evil, so to speak,” Mr.

. Adams said. “But I, would much.
prefer to use the past few years of *

my incarceratlon to help in that
area.”

More than anything, Mr. Adams
said, “I want to help other families,
but hopefully I will never meet any
in the position my family was in.”

Mr. Adams was sentenced to

‘death in 1977 for the murder of
Dallas police Officer Robert Wood.
The sentence later was commuted

tolife. = ..
- Mr. Adams insisted he was inno-

. cent, and his attorney continued to

Armed with information f11m

. maker Errol Morris obtained in
making his “docudrama” The Thin
Blue Line, attorney Randy Shafer.

persuaded state District Judge

Larry Baraka tofrecommend that -

the state appeals court order a new
trial in the case.

. During a hearing in Judge
Baraka’s court, Mr. Adams’ chief
accuser, David Ray Harris, all but
admitted he was the one who killed
Officer Wood.

- Crxmmal Appeals set aside Mr.
Adams’ conviction, citing prosecu-

torial misconduct. Less than a
month later, Dallas County District
Attorney John Vance dismissed the

_charges for lack of evidence.

Since he was released, Mr.
Adams has spent most of his time
on the national lecture circuit,
evolving from a rough-around-the-
edges former inmate to a savvy me-
dia personality w1th pohshed
speaking skills.

" . Undoubtedly, each time he re-

counts his story, he convinces
more people that he was falsely

_death row inmates and their fami-

fight for his freedom.

In March, the Texas Court of

Please see ADAMS on Page 36A.

——

Adams seeks job using death row- expertise

Continued from Page 33A.
accused and convicted.

Ohio Public Defender Randy
Dana is among those who have
heard Mr. Adams speak and who
feel strongly that he un]ustly lost
the best years of his life.

Mr. Dana said he met Mr. Adams
last month at a death penalty con-
ference where Mr. Adams was the
keynote speaker. Mr. Dana was so
impressed by Mr. Adams’ life story
that he offered him a job.

“I told him I .thought society
owed him something back and that I
would hire him in my office here,”
Mr. Dana said. .

He said Mr. Adams could be hired
soon as a case investigator or as a
liaison between pnsoners and pub-
lic defenders.

But Mr. Dana also said he is nego-
tiating with the state government to
gain clearance for Mr. Adams to

“I’m not going to siander the state, because I beheve

. prisons are a necessary ev11 50 to speak. But I Would
much prefer to use the past few 3 years ofmy
incarceration to help in that area. P

work within the pnsen system. N
“The ideal place for him to work

v‘;job because “somebody needs 16 o’
- something to help him get situated', ‘
- - ily, and conﬁnue to use his tnqar-

woitld be with the Department -of . ,agam."

Corrections,” Mr. Dana said. “I"
think’s he’s qualified, and he cer-
tainly is familiar with the criminal
justice system. ., :
going to hire him or get him a job
doing what he wants to do in state
government.”

Mr. Dana said the paperwork on
Mr. Adams’ employment may be
complete in as little as a week. He
said he’s eager to offer Mr. Adams a

. Yes, we're either

Mr. Daaa criucized the Texas,

prosecutors who handled Mr.
Adams’ case. And he had harsher

words for state officials for not of-

fering to compensate Mr. Adams
when they found that he had been
wrongfully convicted.

. “I think the guy spent 12 years in
prison for something he didn’t do,”
Mr. Dana said.

“It was your great state of Texas

Chim b

that wrongfully convicted hlm th
Ohio,” he said. “But Texas.appar:
ently isn’t.going to do anything
about it. So we feel hke we owe 1t to

- Until hes on thel :Ohxo payroll,,

Mr. Adams said, he will continue
. making pubhc appearances - ;he
.. 'nextone of which may be in Italy &

He said he. doesn’t hold: any-
grudges and he. simply wants tp«re.
main in Colnmbus close to his fam:

ceration to his benefit.; ;.

He said he wants to continue to
warn law students about the evils off
the . win-at-any-cost prosecutxqt:
style that sent him to prison. And he.
said he would like to help others:

.who have been or may be wrong-

fully convicted.
“Pm very pleased with the way’
my life is headed,” Mr. Adams sa1d

“I’m Very pleased.”




CI1S1S On
death row

Out-of-state lawyers
step in to fill void

By Wﬂham] Choyke
WishingonBressof The Dels orning News

lawyer Emmett Lewis was asked to rep-

resent a Texas death row inmate in post-

conviction hearings, he had no idea thé3
effort would entail nearly 2,700 houts of
work. : -
“I guess 1 was a little naive,” said Mr
Lewis, reflecting on his nearly 18]
months as an attorney for convicted?
Harris County murderer Phillip Tomp-°
kins. “I don’t think I had any conception

volved when I took on the case.”

Mr. Lewis, whose client lost his ap-

peal before the U.S. Supreme Court this
month, is amorng the lawyers from 30
out-of-state law firms responding to an
urgent call from a patchwork of advo-
cates seeking free legal services for
scores of indigent Texas killers appeal-
ing their convictions or sentences.

As the death row population grows
nationally by about 250 per year, the
mostly Northern lawyers have been de-
scending on Texas and the South’ to of-
fer legal assistance. e

But the cases offer littlé matenal
payoff. And with Texas’ death row the
nation’s largest — more than ‘300%in-
mate§ — and manj Texas laWyers relnc-
tant to take thesé grisly, lengthy_énd
costly cases, legal observers say the situ-
ation has reached a crisisstage. -

“The American Bar Association, in
surveying disaster areas which needed
the most emphasis, Texas has always

Please see LEGAL on Page 48A. .
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Legal crisis confronts
inmates on death row

Continued from Page 45A.
been at the top of our list as the area
1 most desperate need of volunieer
lawyers and a new system.” said
Ronald Tabak, a New York lawyer ac-
tive in altorney-recruiting projects.
The US. Supreme Court dealt the
bar’s drive & major setback Friday,
ruling in a 54 decision that states do
- not have to provide taxpayer-funded
counsel for death row inmates after
their initial appeals. The decision, in
a Virginia case, spares Texas and at
least nine other states among the 37
that have capital punishment stat-
utes the expense of paying for atior-
neys for these convicted kiliers dur-
ing state post-conviction hearings.
Besides Texas, the states of Ala-
bama, Georgia. Mississippi. North Ca-
roline and Florida are targeted as
having the most acute need for attor-

of the amount of work that was in. D3 10 Fepresent many of the 2300

inmates on death row pationally.
And with the court's.decision Friday.
the job of finding counsel for many
ofthemwillsnlliantotheABA.new
v fr in
“Texas and a dozen other states, and a
Joose coalition of individual lawyers
: nationwide.
. *It is like giving aid to 2 Third
iWorld country.” said David Lane, a
1 Denver lawyer who has helped steer
i seven Colorado colleagues to Texas.
-Traditionally, 2 few solo practi-
ftioners and lawyers from small
‘Texas firms have handled the buik
of these capital cases. But as the pop-
ulation on Texas' death row ex-
ploded — it has nearly tripled in the
{ past seven years — the need for law-
yers has far outdistanced the supply.
‘There are now 15 Texas death row
inmates without legal representa-
tion. said a spokesman for the Texas
+ Resource Center.
I Texas Jawyers are shirking their
iduty, said Will Gray. a longtime
‘Hmmon lawyer who typically han-
idles 18 death row cases at any one
' time. “They won't accept the respon-
- sibility of the bar.”

These habens corpus cases —
appeals based on constitutional de-
fects in the process of justice — have
not proven trivial. Studies have
shown that on the federal level,
nearly half the cases have been re-
turned 10 Jower courts for review.

Moreover. research by The Span-
genberg Group. a consulting firm in
Newton, Mass., indicates that taking
a typical capital case through the
state and federal appezls process re-
quires 1,850 hours, or roughly the
equivalent of a year's work for one
Jawyer.

Much of the work is done free —
or pro bono, Latin for “the public
good.” In other instances. reimburse-
ment in public monies of around $75
per hour is usuaily well below regu-
lar billing rates.

“It's a tough assignment for the
law is hard, most of the time the iaw-
yers represent a prisoner who has ac-
tually committed the offense he is
charged with, and the lawyer's role
is to ensure the system operates in a
constitutional manner.” said retired
Chief Judge John Godbold of the At-
lanta-based 11th US. Circuit Court of
Appenls.

in Texas. the has

take on a major pro bono matter rep-
resenting the type of people who are
on death row.” Mr. Sales said.

At the root of the problem is the
conflict between the canons of the
legal profession and the difficulties
posed by these unpopular cases. -

The ABA urges lawyers not to de-
cline representing a client because
he is unpopular. as well as to provide
services when asked by the bar. even
though a client cannot pay. The bar
association also believes that a con-
victed defendant should be provided
counsel “at every stage of the pro-

appu!; and post-con?icﬁon Teview"”
Congress, as part of the 1988 om-
nibus anti-drug law, di d that

CAPITAL PUNISHMENT:

A SOUTHERN PHENOMENON

eXecutions.

Since the Supreme Court reinstituted capital
1976, 111 prisonars have been put 1o death—uwith just five
mwnmmm&mdm

punishment in

TEXAS’ DEATH ROW
POPULATION KEEPS GROWING

Here are the number of new inmates sent (o Texas’ death,
row each year since 1974, ._'

0"
7A7TS 76 T7 787990 'B1 8233 848586 87 8889

The sight other stalas with executions since 1976:
Alabama 4 {3.6%) Nevada 2 {1.8%)
North South
Carciina 3 (27%) Caroiina 2 (1.8%)
Utah 3 27%) indiana 2 (1.8%) a
Mississippi 3 (2.7%) Missouri 1 (1.8%) “Current

death row petititioners be provided
counsel at taxpayer expense in fed-
éral habeas corpus cases. 2 point
noted by Justice John Paul Stevens
in his dissent Friday. But the major-
ity declined to go beyond its prior
rulings that requxred states 10 pro-
vide indi;
only at trial and for direct appeal of
their conviction.

“There is, however. significant
evidence thatin upml cases what is

dinarily idered direct revzew

slightly improved during the past 18
months. Federal funds helped estab-
lish the Austin-based resource cen-
ter, which recruits and assists Jaw-
yers in death penalty cases. And the
Texas Bar Association, criticized by
out-of-state lawyers for generally ig-
noring the problem in recent years,
finally began mounting its own cam-
paign last fail.

James B. Sales, president of the
Texas Bar and head of the litigation

P at the firm of
Falbright and Jaworski, wins much
of the credit for the change in atti-
tude of the state bar.

Still. many of the state’s larger
iaw firms have resisted the bar's urg-
ings.

“There is a natural reluctance by
some — quite 3 few, frankly — to

SOURCE: NAACP Legn! Defense and Educational Fund inc.

302,
“Sour women. Executions since 1976:31 :
‘SOURCE: Texas Department of Comactons S

of2%8menand ' =

line.” said U.S. District Judge Bare-
foot Sanders of Dalias. 2 member of
the Powell panel.

The ABA's 2-year-old death row
project. which is recruiting lawyers
and seeking long-term solutions to
the problem, has targeted Texas and
three other Southern states with

tory of volunteer work in the death
penalty field.

Mr. Lewis, a partper in the Wash-
ington firm of Miller and Chevalier,
first responded in fall 1987 to a two-
page form letter sent by former US.
Attorney General Benjamin Civiletti,
then chairman of the ABA litigation

growing death row popul
Lawyers from Boston. Chicago

does pot suffici
against miscarriages of justice to
warrant this p ion of final-

and Philadelphia are directed to Ala-
bama Ohxo :unomeys represent Mis-

ity.” Justice Stevens said.
With many of these cases now tak-

‘ing up to 10 years to be resolved, US.

Chief Justice William Rehnquist,
who authored Friday's majority opin-
jon. has urged the streamlining of
the federal courts’ review. Last year,
he appointed retired Justice Lewis
Powell to direct a fivemember com-
mittee to recommend reforms in the
habeas process. and a report is due
this fall.

“The focus of the committee is the
idea that if you can assure competent
counsel all up the line. that would
make for a cleaper record and there
then would be less possibility of er-
ror subject to reversal along the

pp and Washington bar
members assist Virginia inmates.

Others from the nation's capital,
as well as attorneys from Colorado,
are matched with Texans.

Furthermore, the large New York
City bar, which has a long history of
pro bono work. operates independ-
ently. At one point recently. 42 New
York law firms involving &3 attor-
neys were handling 56 capital cases
in 11 states. including the appeals of
five inmates in Texas.

I think most lawyers around the
country have no enthusiasm what-
soever to represent people who are
under sentence of death in post-con-
viction remedies.” said Jay Topkis, a
New York attorney with a long his-

o every ber of that sec-
tion.

A short time later, he received 2
call from a lawyer affiliated with a
capital punishment project at the
University of Texas. Within a matter
of days. boxes of materials arrived in
Mr. Lewis’ Washington office.

He had 30 days 10 prepare for Mr.
Tompkins' appeal of his conviction
10 the Supreme Court.

*“I had never done a death penalty
case,” said Mr. Lewis, whose client
lost his appeal earlier this month
when the court divided 44

Mr. Lewis could be just starting
his involvement with the Tompkins
case. His appeal was based on both
the judge’s instructions to the jury
and whether the prosecutor had le-
gitimate reasons in striking three
praspective black jurors. The defend-
ant s black

Mr. Tompkins still has habeac
claims, and those could take severx!
vears 1o litigate. Now, Mr. Lewisi:
looking for help in Texas. Whilecx
few firms have expressed Ssympathy.
none has voltnteered 10 share lbe
load.

Without belp. Mr. Lewis ﬁrm mny
spend so many hours on this cast
that if he were charging a .fee. .1t
could run nearly S1 million “The
firm already has expended the eguiv-
alent of more than $400,000 in.égai
time defending Mr. Tompkins, some
of which will be reimbursed.

“This is a Texas problem,” said
Jonathan Lang. who is active in re-
cruiting New York City attorneys for
out-of-state work. “1 mean, if some-
body wants to earn their living in
the state of Texas as an attorney
they“ve got to take that state as they
find 1t If they find it with adot of
poor people on death row because
the state wants to have a death-pen-
alty. T think they onght 10 be Yepre-
senting these death row inmates~

“New York lawyers, as they hoave
always done. shouldn’t have to get
on therr horses and go down and
take these unpopular cases.™



Reviewln

-

by Akwasi Evans

Nine years ago next week a
brutal rape and murder of achild
occurred in Conroe, Texas. A
man wasarrested, convictedand
sentenced to death, but he isn’'t
dead. The man, Clarence Lee
Brandley, has been the recipi-
ent of a nationwide campaign to
save his life by people who are
thoroughly convinced that he is
innocent. Some of those people
are his family members, some
are general citizens who believe
the compelling evidence points
to a different suspect and most
(including a retired district

+ judge) are patriotic Texans who

don’t want tobe embarrassed by
having their state execute an-
other innocent inmate.

On August 23, 1980, some man
or some men viclated 16 yearold
Cheryl Dee Ferguson and then
cowardly killed her to try and
hide his, or their, crime. The
blonde teenager from Bellville
went to the Conroe High School
gymnasium with a bus load of
female volleyball players and
cheerleaders for a game that
faithful Saturday morning.
Ferguson was the team man-
ager.Sometimeduringthegame
Ferguson left the gym to go to
the bathroom. The next time
anyone saw her she was dead.
When the girls in the volleyball
game realized that Ferguson
hadn't returned from the bath-

room they became frightened
and began searching forher. The
police were called and Clarence
Brandley was instructed to join
the search. He instructed his
only assistant still working that.
day (he had dismissed the oth-
ers.atnoon), Henry “Icky” Peace
to search the auditerium. No
one found the girl so they re-
sumed the search, thistime with
more diligence. This time Peace
discovered the dead body of
Cheryl Ferguson in the loft of
the Conroe High auditorium.
Except for socks, the child was
naked.” ) ’
Clarence Lee Brandley and
Henry “Icky” Peace were both
questioned, searched and re-
leased. When Peace's car was
searched police found a loaded
.25-caliber Baretta pistol, two
knives, a wooden club, a pair of
handcuffs, a fake drug agent's
identification card and & lewd
drawing. The three other jani-
tors (Martinez, Sessums and
Acreman) whohadbeen released
early by-Brandley weren’t ques-
tioned, neither was James Dex-
ter Robinson, the janitor fired
three weeks earlier. School was
scheduled to start in less than
two weeks and parents were
expressing fear of sending their

children to the school with a -

murdering rapist on the loose.
The Friday following the moles-
tation/murder Clarence Lee
Brandley was arrested. Bran-

g a Murder

dley professed innocence,but the
Montgomery County authorities
felt their circumstantial evi-
dence was strong enough to pick
up and charge their man, Clar-
ence Lee Brandiey.

The state argued that Bran-
dley came down the hallway
headed toward the girls bath-
room with toilet paper in his
hands when some girls told him
that there was agirlin thebath-
room. Brandley, the state
claimed, told them he wasn’t
going in the girls- bathroom.
Then, they say, he told the four
janitors working under him to
go across the street and begin

cleaning the vocational build- -

ing. The state claimed that
Brandley attacked Ferguson and
strangled her with his belt.
Expert witnesses, Tony Arnold,
testified that a hair found on the
girls socks could have been ne-
groid.

The defense contended that
when Brandley sent his crew to
the vocational building he went
to his office where he sat, smok-
ing cigarettes, waiting for the
men to complete their task. Two
of the men went to the store
while Brandley was waitingand
one, Gary Acreman, came back
to the main building, according
to counsel for the defense. Cau-
casian hairs thathad been“forci=
bly implanted” in the girl pubic
area were not explained even

hairs didn't come f-* either Brandley executed. The piclures
Brandley or Fergus¢  xther-\ 3 o 0of'the dead girls body by
more, argued the defe......,on the Montgomery County police
day of the murder Clarence .4 W' o701 = hocnuse offi-
Brandley wasnot wearing abelt. cer Woody Allen “riscalculated,”

Although Brandley was the only
janitor with keys to the audito-
rium the defense proved that
some of the doors to the audito-
riumdidn’tlock securely. Infact,
they showed that Brandley was
not the only employee with keys
to the auditorium. The trial
ended in a hung jury. Eleven of
the white jurors thought Bran-
dley was guilty, but one “nigger
lover” was sure.

Clarence Brandley's second
trial was more decisive. The
defense brought forth a wit-
nesses ,Brenda Medina, who
testified that she had been
James Dexter Robinson’s com-
mon-law wife at the time of the
murder. The woman told the
court that on the night of the
rape and murder Robinson came
home and told her he had to get
outoftown because hehadkilled
a girl. Robinson was questioned
and given a polygraph. David
Glenn Raney who administered
the lie detector test pointedly
asked Robinson if he had,
“caused the death of Cheryl
Ferguson.” He testified under
oath that Robinson hesitated for
sbout three and a half minutes
before uttering, “Well, I don't
remember. 1 could have done it
and forgotten. No, I'm not that
kind of person.”

Edward Lynn Payne, the fa-
ther-in-law of janitor Gary Acre-
man testify that Acreman came
home shaky the morning of the
murder and told him that he
had to “goback to the school and
get the girls clothes out of the
dumpster before the police find
them.” Acreman denied the
claim, but admitted seeing
James Dexter Robinson at the
school that morning. The state
countered with astudent, Danny
Taylor, who Brandley had con-
fronted two weeks prior to the
murder when the boy pulled a
knife on another employee, who
testified thathe bad heard Bran-
dley say “if he got one of them
alone, ain’t no telling what he
might do.” The all white jury
found Brandley guilty on Febru-
ary 14, 1981, and sentenced him
to death.

- The defense automatically
appealed, but the third trial
yielded the same results. The
state had some how “lost” all the

Levidence that pointed toward the

though test showed that thegther suspects anc they wanted

his camera. Judge Lynn Coker

set January 16, 1987, as Bran-
dley execution date.
Clarence Lee Brandley has won
three last minute “stays of exe-
cution.” .
Alretired visiting judge hearing
I the evidence in the Brandley
case argued last year that Bran-
dley was clearly innocent and
should be given a new trial fm(l
released. The Court of Criminal
A
!
1

©

ppeals is empowered to grant
brandley o new trial, blft for
Learly ayear they have patiently

highly publicized case. While
they wait, Clarence Brandley
waits at the Ellis Unit of the
Huntsville prison System on

nine years now. Nine years of
constant torment and fear, in a
dehumanized position, suffering
for a crime he claims, and mosl
believe he didn’t commit.

Death Penalty Dumb

by Akwasi Evans

putoff makinga decisioninthis

death row. He waited there for -

The state of Texas should out-
law the death penalty immedi-
ately. Every state in the United
States should immediately out-
law the death penalty and ex-
amine more innovative ways of
handling people convicted of

NO KA
(AusTm,

ZXAs)

FRI. Aue .,

committing unpardonable
crimes like murder.

When someone kills another
human being that person, or

persons should be punished and |

they willhave toanswer for their

- sin. When the state kills and in-

carcerated convict, we the tax-
payers, become accomplicesina
cycle of killing that will keep re-
volvinguntil someone (hopefully
the state) displays the wisdom
to stop the executions and finds

other ways to deter this kind of
crime. After all, the criminal is
under the total control of the
state after he or she has been
caught, charged, tried and con-
victed. .

Ignoring the cliche arguments
like killing the criminal won't
bring the victim back, the fact is
that more often than not we let
the criminal off the hook when
we execute them. Anyone, ex-
cept the state, who has taken a
life has to live with a fact, day in
and day out. They, no doubt,

carry their victim with themeve- ;
rywhere and many are inter- i
. nally tormented by the realiza-
i tion of what they have done.

i When the state executes them i
I theirsufferingisover. Whenthe  to do.

1989

state learns that they have exe-
cuted an innocent person, as the
state often has, should the state
becharged with murder and exe-
cuted. That notion is a prepos-
terous and the notien that kill-
ing akiller make society saferor
saner. The death penaltyisare-|
flection of our fear and igno-
rance. We are afraid the person
we have locked up and we

haven’t discovered how to effec-
tive deal with him or her, so we -

teact in the archaic ways of our
ancestors.

An enlightened stateina peace
loving democracy doesn't need
to take life to save life. We need

to teach love and take the time -

to find new solutions to old prob-
lems that have previously been

addressed with anold testament .

mentality.
There are also men and women

on death row who are definitely
guilty of the crime they are ac- -
cused of committing. Thepeople, .

1 believe, should be punished
andthat punishmentshouldlast
a very long time, even forever.
They should not, however, be
sbsolved of paying for their crinte
by having a representative of

the taxpayers emulate their
crime by putting them to death.

‘That is nor a wise or religiously

appropriate thing for the state -



E.gh court
refuses 8
Texas cases

Death row inmates.
are denied appeals

United Press International

HUNTSVILLE, Texas — The US.
Supreme Court refused Monday to
hear appeals from eight Texas death
row inmates, including a man con-
victed of killing four people in an
airplane hangar near Sherman.

None of the condemned killers in-
volved in the rulings has a pending
execution date. They were:

o Lester L. Bower, sentenced to
death for the Oct. 8, 1983, murders of
Bobby Glen Tate, Ronald Mays,
Phitip Good mmd Jerry Mack Brown.
The tour men each sutlered multiple
gunshot wounds from a .22-caliber
pistol atter they met Bower at a
hangar on Mr. Tate’s B&B ranch
near Sherman. Anthorities said the
motive for the slayings was the theft
of a S$1.000 ultralight aircraft.

= John Fearance, convicted twice
in the December 1977 death of Larry
Faircloth, who was stabbed repeat-
cdly ntter Mr. Fearance broke into
his Dallas home.

& Pamela Perillo, who was con-
victed twice and sentenced to die for
the February 1980 robbery and mur-
der in Houston of Bob Skeens, 26, of
Houma, La.

wm Troy Kunkle of San Antonio,
who was sentenced to die for the
Aug 12, 1984, fatal shooting of Steven
Horton, 30, of Corpus Christi.

® Calvin Williams, convicted of
the June 2. 1980, rape-strangulation
of Emellie Fields Anderson. a Hous-
ton travel agent.

™ Ricardo Guerra, whé was sen-
tenced to death for the July 13, 1982,
murder of a Houston police officer.

N Walter Bell was sentenced to
die for the July 1974 shooting of Ferd
Chisum, 50, who had hired Mr. Bell
1o work m his Port Arthur appliance
store. The inmate also is serving a
hie semtence  for  killing  Mr.
Chasn's wife, frene. )

= Carl Kelly was sentenced to die
after admitting that he took part in
the 1obbery of o Waco convenience
stote, in 1900 and the alxductlon and

Conviction of Texas Death Row inmate overturned

By Richard S. Dunham
TIMES HERALD WASHINGTON BUREAU

I WASHINGTON — The Su-
preme Court, citing improper tes-
timony from a prosecution psy-
chiatrist, Monday unanimously
overturned the conviction of
Texas Death Row inmate David
L.ee Powell.

' The court found that Powell’s
conslitutional right against self-

incrimination was violated when -

he was examined by a psychia-
trist, Dr. Richard Coons, and a
psychologist, Dr. George Parker,
without being informed of his
right to remain silent. :

Coons and Parker testified
against Powell at his sentencing
hearing, saying he was likely “to
commit future acts of violence
that would conslitute a continu-
ing threat to society.” . .
' The Texas Court of Criminal
- Appeals had twice rejected Pow-

ell’s appeal, concluding any vio-
lation of his constitutional rights
was a harmless error.

But the Supreme Court, in an
unsigned opinion released on the
final day of its 1988-1989 session,
said Powell's attorney “should
have been informed that he was
to be examined on the issue of
fulure dangerousness.”

Also on the final day of the

"court session, the court over-

turned death sentences handed
down te three Texas murderers
— Miguel Richardson, Gary Gra-
bam and Clifford Boggess — and
ordered their cases to be re-
viewed by the Texas Court of
Crimninal Appeals in light of the
high court’s decision last week in
the case of mentally retarded
murderer John Paul Penry.

In the Penry case, the Su-

preme Court held that Texas' -

method of instructing juries in

-capital murder cases did not per-

mit defendants to present miti-
gating evidence.

Betty Beets may gel executlon date

B GATESVILLE, Texas — Betty Lou Beeots, whose
murder conviction was recently upheld by the U.S. Su-
preme Court, could becoms the first woman to be
execuled by the state of Texas. Mrs. Beels, 52, was
convicled of capital murder in the 1983 slaying of her
fifth husband, former Dallas Fire Capt. Jimmy Den
Beets, and indicted on murder charges in the killing of
her fourth husband, Doyle Wayne Barker. The bodies
of the men, both shot in the back of the head, were
unearthed in her yard near Payne Springs in 1985.
She was scheduled for a sentencing hearing June 27,
but it was postponed until after the Supreme Court
ruled on her appeal. Last week, the high court re-
jected her claims of an unfalr trial, and Henderson
County District Attorney Bill Bandy sald he expects to
reschedule her sentencing date soon.

Treason

In my opinion, desecration ol the American flag is
an ove.n act of treason and should be treated as such.
I think it deserves the death penaity.
ELDRED J. ROBINSON,
Dallas
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Cook murder appeal undecided

Court recesses without ruling on case that earlier was delayed 8 years

By David Hanners

Staff Writer of The Dallas Morning News

The Texas Court of Criminal
Appeals adjourned for its summer re-
cess Wednesday without ruling in
the case of death row inmate Kerry
Max Cook, adding yet another delay
to a case that has set records for de-
lays.

The court heard new arguments
in Mr. Cook’s 1977 capital murder
case on Jan. 18, and attorneys on
both sides said they had hoped the
judges would hand down a ruling be-
fore taking their summer break,

“We can't rush the court to do it,
but obviously, we want it resolved,”

o said Michael Sandlin, assistant Smith
~ County district attorney.

“Every week that goes by is in-
credibly frustrating and incredibly
hard on Kerry and his attorneys. It’s
not fair to anybody at all in this
case,” said Scott Howe, who is repre-
senting Mr. Cook.

But Mr. Cook is not unaccus-
tomed to his case being delayed by
the state's highest criminal appeals
court, His initial appeal sat before
the court for nearly eight years be-
fore it was ruled upen, the longest
such delay in the nation's history, le-
gal experts believe.

The court will hand down rulings
once a month for the next two
months, but it will not return in ses-
sion until Sept. 13, said court clerk
Thomas Lowe. ,

Mr. Cook was sentenced to die for
the 1977 mutilation-slaying of a
Tyler woman, a crime he says he
didn’t commit. Although a 1988 in-
vestigation by The Dallas Morning
News raised serious questions about
Mr. Cook's guilt and the fairness of
his trial, Tyler police and Smith
County District Attorney Jack Skeen
Jr. have refused to re-examine the
case.

The Texas Court of Criminal
Appeals upheld Mr. Cook’s convic-
tion and death sentence in Decem-
ber 1987, setting the stage for Mr.
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Kerry Max Cook . . . was sen-
tenced to die for a 1977 muti-
lation-slaying, a crime he
says he didn’t commit.

Cook’s execution by lethal injection.
But last fall, the U.S. Supreme Court
stayed the condemned man'’s execu-
tion and ordered the state appeals
court to review the case.

The review focused on the nar-
row legal issue of whether the judge
at Mr, Cook’s trial was right in allow-
ing jurors to hear testimony from a
prosecution psychiatrist who had in-
terviewed Mr. Cook without reading
him his rights.

The court of appeals said the
judge erred in allowing the testi-
mony but that it was a “harmless er-
ror.” The US. Supreme Court, ruling
in the case.of Texas death row in-
mate John T. Satterwhite, whose
case paralleled Mr. Cook’s on the is-
sue, said a constitutional error is
never harmless.

The state appeals court has heard
arguments in two other cases involv-
ing the Satterwhite issue. In them,
decisions were handed down in 119

days and 154 days. The court has had
Mr. Cook's case 161 days. - - -
Mr. Cook's initial appeal was ar-
gued before the court on Feb, 13,
1980; a decision was handed down
Dec. 9, 1987. The delay: 7 years and 10
months, S
Court records show that Mr.
Cook’s case was one of five death
penalty cases argued before the
appeals court on the same day. Of the
four others, one was decided in 27 -
days, another in 41 days. A third case
was decided in four months, while
the fourth was decided in seven
months. R
The nearly eight-year delay in
Mr. Cook’s case may itself be cause
for overturning the conviction, said
Mr. Howe, who is with the Texas Re-
source Center, an Austin-based
group that assists death row inmates
in their appeals. S
“It's beyond anything I've ever
seen as a lawyer,” said Mr. Howe.
“There is no reason I can imagine
why a case would have taken so
long'li . B : = .
Mr. Howe said a federal appeals
court in New York last month over-
turned an inmate’s conviction and
ordered the man freed from prison

“because of a six-year delay in that
-man's case. The court wrote that the

delay was a “mockery of justice.” "

Mr. Howe said that if the’state
appeals court doesn't reverse Mr.
Cook’s conviction on the Satterwhite
issue, “the delay will be an issue that
will be raised in the federal courts.”

But John F. Onion Jr., the appeals
court’s retired presiding judge, said
he doesn't believe that inmates

‘should go free just because courts

are swamped. .

“That a person should go free, re-
gardless of the crime he committed,
just because the court has a heavy
caseload, that doesn’t sound right to
me,” said Mr. Onion, who wrote the
8-1 majority opinion that upheld Mr.
Cook’s conviction and sentence.

Review ordered of murder conviction

| AUSTIN — The Texas Court of Criminal Appeals on
Wednesday directed a trial judge to further review a
Dallas County capital murder conviction to determine
whether Ronald Curtis Chambers was denied a fair

trial because black people were excluded from the
jury. In May, after the first court-ordered review of the

case, the trial court ruled for Mr.

Chambers, who is

black. But the Court of Criminal Appeals said the
judge was wrong not to consider a prosecutor’s testi-
mony in deciding whether the state had a valid, race-
neutral explanation for using its legal discretion to ex-
clude three black people from the jury. Mr. Chambers

was sentenced to death in 1985

for the April 1975

beating death of Mike McMahon, a 22-year-old Texas
Tech University engineering student who was ab-

ducted outside a Dallas nightclub,
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Monsters must be
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LEE & . ki 1 My feellngs u;e of fru;trn- R
= r setion, -anger, and, yes, ‘hate.
w— Frustration of the muddled *
haphazard shape our-criminal justice system is in
here in:Texas. Anger at our soclety for what hap- .\
pened to Amy Thatcher and for all the other Amys |,
_who have been raped, seXually assaulted and, yes, ‘-
killed. My hate is for the abusers — the animals that -
our society keeps'on and on turning loose.on the
Amys of the world when they should be in prison— .
or even better yet, executed! I A
‘My heart goes out to the families of these little
girls — they will never be the same again. After
this, the word rape will take on a new meaning. Afe o e
ter this, the violence on television shows will not -
be so well tolerated, w L
All of us-want to lash out at the police depart- ¥
-ments-and sheriff departments when bad things -
like this happen in our society, I want to ‘tell you, .-
though, that we are venting our anger in the wrong |
direction. There are always people out there who -
say they just don't believe in the death penalty. 1.
know, because I was one of them. There are always
going to be people in our society who are so con- .
cerned about the rights of the killers, but not over N
‘the rights of the victims. That is the way thingsare .
today. . R BN
. Today, the victim or victims are felt very sorry
for, and we the public wear almost a guilty look
when a discussion comes up about someone who
has been murdered, We can't help it, becaude these
things make us uncomfortable. We don't really
want to face the fact that we are not safe in our
homes any more, or that our little girls are being,
raped and killed on the streets. Why? Because in
most cases it hasn't happened to us yet, It did to me,
“though — my daughter was raped and murdered 10
yearsago,  ° . . : :
If you are a parent, think of one of your daugh- *
ters, think of how much you love her, think of all
the plans you have for her. Imagine the devastation

. in your world if she didn't come home tomorrow.

' Think of her being raped and strangled. Picture
going to her funeral. It is very hard, but a lot of us
have been down that path, I answered the doorbell *
one graduation night, and was told that my little 17
year-old daughter Jeana had been killed, ,

- There is no easy way for a sheriff’s deputy to”
break that news to a parent. The agony of the next
- few days will always be with me, The talking with  “served his time," I was told, Four months later, on
- my husband about how can we tell our, other chil- ... a Friday night, our sheriff called me at my home
dren, the anger of who would do something like;, . and said he had arrested him again for sexual abuse
this, You see, she was raped and strangled, Our com-, (of aminor, He is again in the Denton County sl
munity of Lewisville, Flower Mound and surround- . Qur problems are not with our police or sheriff’s
ing areas was devastated. - * people. Our problems are in our laws; they need to
' Somehow, our family survived the next few days; . be changed. If we have the death penalty on the
.we had her funeral, and our church in Lewisville
was full. We buried her at the littte Flower Mound

R
i
e

Cemetery. I go out there from time to time to visit
her grave. Even after all these years, it is still hard
“to accept — you never really do,
- Let me tell you something of Jeana’s killer, He
was convitted and sent to prison in 1973 for bur-
glary. He served some time, but was released, Then

of over $100,0600 to Denton County as an indigent in
‘a change-of-venue trial at Wichita Falls, He was
found guilty and sentenced to death, He spent the
next five years on death row — no execution, even
* though a jury assessed the death penalty. After five

serit back to Denton County for a retrial,

During all this time, our district attorney kept us
informed on what was going on. He had the choice
of either retrying the killer or working out a plea

‘bargain. We agreed to the plea, and it was for 30
years. Last Christmas, 10 years after Jeana's death,
this monster was released from prison, He had

{n 1978 he killed our Jeana. He was tried at the cost

years on death row, his conviction was overturned
on a technical error during this arrest, He was then

o~
B
v
‘
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E . Darren Hankins/for The Dallas Morntng Né 2%
Let's quit trying to lock up the world. That is why ‘

these killers are falling through the cracks and are. .,
free to kil} again. Our jails and prisons are full to «

-, over capacity, and the keepers of these institutions ..

are only trying to do their jobs without enough
space, B
Whére we need to go with our ideas of prison
and criminal justice reform is to our judiciary add ,

- to our legislators to get some real justice reform — ..

not gripe at the parole board, It is just trying to
move people through the system, o s
Do you know how many thousands and thou- .,
sands of outstanding traffic warrants there are out .
there right now just in Denton County? And do you ,
know that if a person does not pay that traffic ticket ,
in a period of time, a warrant is issued for his ar-.
rest? This person did not steal or kill, but if he is.
picked up on that warrant, he is put in jail Why -
can't the laws be changed so that the person has his
driver's license taken away for a period of time?
Then the counties might have room to keep the ra-.

.pists and murderers in jail. 1 cannot understand

_ why some things that make sense can't be done to,

* alleviate our prison problem.

books, let's execute killers; if they receive 20 years- ™
in prison, let's keep them in prison ‘for 20 years.

1don't know where I can go from here, but if you\A
care as I do, let's please try to do something to ake .
it safe in our state once again for little girls to walk
to school and go to graduation parties. L

Lee Walker is a Denton County commissioner,



When Innocent People
Are Sentenced to Die

To the Editor:

1 have read many letters in your
columns on capital punishment. I'm a
death-sentenced citizen, so you might
expect me to say I am against the
death penalty However, no matter
what your views on capntal punish-
ment, | haven't heard anyone advo-
cating it for innocent citizens. Those
who favor it would not favor it for
themselves or any member of thexr
own families.

I have written to New Jersey politi-
cians (State Senators John F. Russo

and Chuck Hardwick, and Assembly-

men Thomas J. Shusted and Dennis :

L. Riley) and asked them to consider
compensating the innocent citizens
who are wrongly sentenced to die.

If you favor capital punishment for

the guilty, you should also favor capi- -
tal compensation for the innocent. If ,

you don’t, you're a hypocrite!

If New York State does bring back .

the death penalty, I hope that the
Legislature considers a clause to
compensate wrongly convicted inno-

cent citizens. Remember Isadore;
Zimmerman, He was wrongly sen-!

tenced to die for crimes that he didn’t
commit. Although he’s forgotten when
the subject of capital punishment
comes up, he lives on in the Guinness
Book of World Records. Who's next?
Maybe someone in your family?
Maybe you? RONALD E. LONG SR.

Trenton, Aug. 4, 1989
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Lawyer’s ploy could get
client death in old case

By Mark Potok
OF THE TIMES HERALD STAFF

John McCrory was paroled af-
ter serving 10 years in state pris-
on for raping and murdering a
Denton County commissioner’s
17-year-old daughter. But now,
because of a legal maneuver by
his defense attorney on another
charge, he may face the death
penalty — for the same murder.

After McCrory was charged
with a sex crime in April, prose-
cutors sought a heavier penalty
than normal based on his previ-
ous convictions for. the murder
and a theft charge..” -~

Tom - Whitlock, McCrory s
court-appointed defense attomey,
looked into the previous convic-
tions and found prosecutors in
the murder case never filed the
requlred paper work on McCro-
ry’s 1978 murder of Jeana Walk-
er. So he asked a state judge to
void the conviction, reasoning
MecCrory would - face a lesser
punishment on the sex charge if
convicted. ¢ «

But Denton County Dlstnct
Attorney Jerry Cobb, faced with
the possible voiding of the mur-
der conviction, responded by
asking a grand jury to reindict
McCrory for the killing — this
time on capital murder charges.
On Thursday, a Denton County
grand jury complied.

If the original murder convie-
tion is voided, then prosecutors
apparently would be free to try
McCrory again without violating
guarantees against double jeopar-
dy, the legal principle that pro-
hibits trying someone twice for
the same crime. If not, prosecu-
tors say they plan to go for a life
sentence on the sex offense
charge.

McCrory originally was sen-
tenced to death for raping and
strangling Jeana Walker, the
daughter of Al and Lee Walker,
who is now a Denton County
commissioner. But an appeals
court struck down the conviction
in 1983 because a written confes-

1y to a psychiatrist were ruled in- }

‘such a contract, Cobb retorted. |

sion and another he made verbal-

admissible. Instead of retrying
the case, a plea bargain was
reached whereby McCrory plead- §
ed guilty and was sentenced to
30 years.

.He served 10 years and was
paroled last December.

If McCrory is tried again for
the murder, Cobb says he has
compelling new evidence — the
confession McCrory made to a |
judge as part of his plea bargain.
He said" that even if Whitlock
withdraws his motion.for a void-
ed conviction, he’ll now insist _
that it be ruled on.

If the original murder convic-
tion were voided, the most prose-
cutors could get on the sex crime |
charge would be two to 20 years. :
If it stands, prosecutors could '
seek a minimum penalty of 25 !
years and up to life in prison be-
cause of the earlier convictions.

Whitlock said both he and his
client understood the risk in
seeking & voiding of the- murder
charge! But he added that he is
confident the state will not be
able to tty McCrory again be-
cause ‘the plea bargain amounts
to a contract between McCrory
and the state.

“John took the punishment
and he fulfilled his end of the
contract with the state, and I{
think they will be held to their | |
agreement,” Whitlock said. |-

“There’s no such thing” as:

He said the conv1ction is void or
it isn’t void, and the fact that he
spent 10 years in [prison] has
nothing to do with it.” .

McCrory’s attorney may now
be forced to argue the opposite of
what he planned to — that his
client was convicted of the mur-
der charge, so he can't be tried
again. But Whitlock still hopes to
convince a judge to void the case
and also rule out a new murder
trial.

“Maybe I can’t have my cake
and eat it, too,” he said. “But
we're going to try for it.”
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Supreme Court to review
Texas death penalty case

By Steve McGonigle
Washlngnm Bureau of The Dallas Morning News

WASHINGTON — The US. Su-
preme Court agreed Tuesday to re-
view-the death sentence of a Harris
Count; man to determine whether
the Texas death statute unfairly ex-
cluded testimony about his mental -
illness from his trial.

_The court accepted for review
t_he case of John Henry Selvage,
who was sentenced to die in Febru-
ary 1980 for the murder of Harris
County Sheriff’s Deputy Albert
Garza- during a 1979 Houston
jeWéliry‘store robbery. -

i Appellate attorneys for Mr. Sel-
vage contend that his trial . attor-
neys‘were improperly prevented by
the Texas death penalty law from
introducing evidence to the jury of
Mr. Selvage’s long-term mental ill-
ness.

.- In.accepting the case, the Su-
preme: Court’ limited the issue to
whether there is a procedural pro-
hibition to Mr. Selvage’s claim that
resulted in a “fundamental miscar-
riage of justice” in his case.

The decision to hear the case
provides the court With a vehicle
for defining the scope of its deci-

sion in June in'another Texas death
case involving John Paul Penry, a

mentally retarded inmate. The

court ruled in Mr. Penry’s case that

a retarded person could be exe- .

cuted if the jury that sentenced him :

was provided with evidence of his

retardation and allowed to consider

it while deciding punishment

In a second case related to the

Penry decision, the Supreme Court |

sent the death sentence of Johnny
James of Winnie back to the Court
of Criminal Appeals for further re.
view. Mr. James was convicted in

~ 1986 of the murder of Barbara May-
field, a High Island tavern operator )

The court ‘also barred Ruben R.
Montemayor, a member of the
Texas Board of Corrections from
1975 to 1981 and for three months in
1984-85, from practicing before the

.US. Supreme Court. Mr. Mon-

temayor, a prominent San Antonio
immigration lawyer, was accused of
“intentionally neglecting” the
cases of 10 immigration clients. He
agreed in March to accept a three-

year probated suspension of his law

license by the Texas Supreme Court

and repayment of &bout $10, 000 in |

legal fees.

DaLLAS
we€D.

MORNING NEWS

ocToB8ER I, 1989



THE NEW YORK TIMES, MONDAY, AUGUST 19, 1985

' By ROBERT REINHOLD
Special to The New York Times

HOUSTON, Aug. 18 — So many con-

victed murderers were scheduled to die

last week in Texas that the state prison

director has asked the courts to avoid
scheduling more than one execution a

‘day. i

While all those to be put to death re-
ceived stays of execution, the move
was a dramatic sign of the acclerating
pace of executions in Texas and across

. the country since two years ago when -
“the -Supreme’ Court upheld speedier -

handling of appeals from peaple await-
ing execution. = - o :
Already this year 15 people convicted

‘of murder have been put to death, five .
- of them here in Texas, more than in’

any other state: And Attorney General
Jim Mattox has said he expects the

state to be executing one convict a .

month by the end of this year.

- Texas has 211 condemned convicts on E
death row, more than any other state

except Florida, which has 221. Florida
has executed 3 so far this year. South-

ern states have generally been more .

likely than others to impose the death-
penalty. |
- Executions Become Routine
‘Executions have become so routine

" in Texas that they draw little public at-

tention. When Texas executed Charlie
Brooks in December 1982, the first ex-
ecution in the state after the Supreme
Couit reauthorized the death penalty,
scores of reporters, from all over the
country -and demonstrators for and
against ~capital punishment were
drawn to the prison system’s headquar-
ters in Huntisville, where all Texas’ ex-
ecutions take place. :

This year’s executions have drawn
only minor notice from the press, and
few demonstrators.

Lane McCotter, director of the Texas

.* Charlie Brooks, whose execution
'\ in 1982 was the first in Texas since .
the Supreme Court reauthorized.

./ death penalty. His execution was

the focus' of demonstrations and
extensive media coverage.

¢

United Press International - -

. 7 o ! ‘4
Department of/Correction, asked the

after he learned that four convicts had
been scheduled to die on two days last

Pinkerton, received stays after Mr.
McCotter’s request, and Mr. Pinkerton
was granted a stay by the Supreme
Court less than 30 minutes before his
scheduled éxecution Thursday by le-
thal injection for raping and mutilating
an Amarillo woman.

Opponents of the death penalty, ac-
knowledging the overwhelming public,

courts to coordinate executions better

week. All but one of them, Jay Kelly:

© Pace of Executions Rising Since '83 Court Ruling.

| if all were to be executed by the end of

political and legal support for the death

_penalty, are altering their tactics, say-

ing they expect it to be a long time be-
fore public attitudes can be changed.
““We’ll have it with us for a genera-

- tion,” said Henry Schwarzchild, direc-

tor of the death penalty project for the

American Civil Liberties Union in New

York. “There is almost no likelihood of

our abolishing it by litigation or in the|
* arena of public policy.”

. ‘The Right Battle to Fight’
' He added that opponents would
nonethless try to keep the issue alive

“+ because it is ““the right battle to fight,”

and he predicted that, like slavery, the
death penalty would ultimately be
abolished, “in the long run, when crime

. is not so fear-producing.”

As of Aug. 1, there were 1,540 Iinén
and women on death rows in the United

. States, accordingtoan A.C.L.U.tally.

Only six convicts were executed
from 1976, the year the Supreme Court
permitted the states to resume execu-
tions, to the end of 1982. The pace quick-

ened .in 1983, with 5 executions, and
" then quadrupled to 21 last year. Mr..
. Schwarzchild estimates there will be

as many as 50 this year. Of the 47 ex-
ecutions since Gary Gilmore was shot
to death by a firing squad in Utah Jan.
17,1977, 13 have been in Florida and 9in
Texas. ‘ o
. Even with the acceleration, the num-
ber of executions has corne nowhere
near the 250 or so people a year who are
sentenced to death. While some will
presumnably have their sentences re-
duced on appeal, this raises the ques-
tion of how the states are going to cope
with the increasing load. '
“The backlog will continue to grow —
1 have no scenario of how seciety will
resolve this,”” said Mr. Schwarzchild.

He said it would take six executions a
day ngtionwide to clear up the backlog,

" | states have been trying to clear up the
" .| backlog and there has been little oppo- |

the year. I : g
The logjam began to.break with the
Supreme Court ruling on July 6, 1983, -
that held that a Texas inmate could be '
executed even though a constitutional .
challenge to his murder conviction was _
still technically pending. That inmate, -
Thomas Andy Barefoot, was executed |
Oct. 30, 1984, for killing a police officer. .
Since then judges in Texas and other

sition from the political leadership
Here in Texas, Gov. Mark White has so
far refused all pleas for clemency or
stays. . - . )
Attorney General Mattox, something
of a liberal on many other matters, has
been equally firm. “The Legislature in
Texas has decided they wanted the .
death penalty, so we are just trying to-
enforce the law,”” said his spokesman, °
Elna Christopher. I
Debate Shifts to Moral Grounds
Given the prevailing view, 'the
A.C.L.U. and other opponents no longer”
seek publicity for each case, feeling
that this tactic often evokes public
sympathy for the victim of the crime
Rather, they seek to pursue the debate
on moral grounds. ) .
“The individual execution no longer
commands public attention,” said Mr.
Schwarzchild. “But the issue of the
penalty is a high-profile issue.”
Accordingly, opponents . say they
have begun to lose interest in candle-
light vigils at prisons and other pro- |-
tests of executions.. s
“How many times are our people
going to run up from Houston to Hunst-
ville to hold a candle in the middle of |
the night?” asks Mr. :Schwarzchild.
«Like newspaper editors, our people
gettired if it happens that often, partic-
ularly if there is no obvious change in
the outcome”

Bl
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Should Gary Graham die
without a clemency hearing
before the Texas Board of
Pardons and Paroles?
I'm bearing that ques-
tion a lot these days from
reporters, lawyers and
‘ members of the publie.’
JIM . As the attorney general
of Texas from 19831990, I
me—ammmmmew W a5 The man responsible for
36 executions in the state.

1 did not prosecyte those inmates at trial, That
was done at the eounty level in district courts,

1 did not shoot the lethal injections into their

Texas’ death penalty dilemma

truth, and the state kills him for a crime he did
not commit? :

The new evidence in Mr. Graham's case
should be heard, and the praper forum in Texas
at this stage is the Texas Board of Pardons and
Paroles,

But the unelected board, appointed by the
governor of Texas, haz no procedures in placa to
guide them as to how and when to conddet such
a hearing, '

“Now, Judge Pete Lowry in Austin has ordered
the.board to hold & clemency hearing, saying
that is “the onjy fail-safe” available to someone
who may be able to prove his innocence.

And Judge Lowry's oxder doss not ignore the

veins. An executioner did

rights of victims' families

that, Life without parole could and loved ones. His order

But the attorney generat

plainly states that the fam-

is responsible for defend- save mﬂlidns Of dollars. It ily of the victim .may

ing the state's death pen- cyrrently costs three

alty law in the courts when

inmates geek to stay alive times as much — more
by legal challenges to the than $2 mil]_ion Per .

system. I defended Texas

present testimony at any
such hearing, alomg with
the prosecution.

I agree with Judge Low-
ry. la'the trouble of hold-

death petalty statute, and I inmate — to carry out the ing one meore hearing

was very successful at it.
In that role, I witnessed

death sentence than to

more important than mak-
ing abselutely certain

most of those 26 inmates KEED an inmate in. PrisOn . therehas been no mistake?

die. |
S0 don't think I'm soft for 40 years.

I think not.
Moreover, maybe it's

on the death penalty, 'm not.

But Gary Graham's case clearly reminds me of
another high-profile death penalty case, that of
Clatence Lée Brandlay, who was wrongly con-
vieted of raping and murdering & high school
cheerleader in Conroe. Mr, Brandley is free now,
but he almost lost his life' before justice came
through. . -

Just like Mr. Graham, Mr. Brandley's convic
tion and sentence wers upheld by the courts.
And just like Mr. Graham, new evidence was dis-
covered too late to be presented to the conrts.

Biit instead of pushing ahead full-throttle to
execute Mr. Brandlay, my office did not object to
his receiving a hearing on the new evidence,
That was done in the courts, and the issue was
resolved before it went as far as Mr. Graham's
case. '

I don't know whether Mr. Graham i3 guilty or
nat. I do know he's a bad character with a history
of violemt crimes, But what if he’s telling the

dme Texans congidered changing our death pen-
alty law to do what many other states have done.
Give juries the option of sentencing a murderer
to death or }ife in prison without parole, That
way, if mistakes were made in the prosecution of
a cage, it wouldn't wrongly cost a life, And if the

‘inmata was guilty but technicsl mistakes were

made at the death penalty punishment portion of
trial, there would be less chance of a murderer
being set free becanse his death sentence was
averturned. Clemency could be granted, chang-
ing from death to life in prison, but the public
would not have to worry that a vielent eriminal
would get autof prison.

Life withaut parole could save millions of dol-
lars, It ourrently costs three timesias much —
tore than §2 million per inmate — to carry out
the death sentence than to keep am immate in
prison for 40 years.

Tn other words, it's a lot ¢heaper to lock ‘em
up and throw away the key — gomething that

Texas law does not currently
allow, .

As violent crime contin-
ues to escalate, it's something
to consider.

' Jim Mattox, a former
Texas attorney genersl, 15
practicing law In Austin,

Bool/nol
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y DEATH ROW LIST AUGUST 18,1995 PAGE 1
’ DATE PRIOR
EX# . NAME . DOB *RACE REC'D COUNTY OF CRIME TDCJ-ID
511 White, Excell "03/14/38  W/* 08/26/74 Collin 05/11/74 No
524 Bell, Walter 12/09/53 B/U 05/20/75 Jefferson 07/19/74 No
533 Granviel, Kenneth 08/04/50 B/U 11/21/75 Tarrant 11/11/76 No
539 Chambers, Ronald 01/11/55 B/* 01/08/76 Dallas 04/11/75  No
541 Riles, Raymond 06/01/50 B/W 02/04/76 Harris 12/10/74 Yes
550 Felder, Sammie 09/23/45 B/W 06/29/76 Harris 02/26/75 Yes
552 Woods, Billy 12/20/46 W/U 07/30/76 Harris 10/10/75 No
556 Hughes, Billy 01/28/52 W/W 09/17/76 Matagorda 04/04/76 No
560 Vanderbilt, Jimmy 11/25/52  W/U  12/01/76 Potter 04/01/75 No
575 Muniz, Pedro - 09/25/56 H/W  10/07/76 - Williamson 12/20/76 No
577 Earvin, Harvey - 04/07/58 B/U 10/26/77 Angelina . 12/12/76 No
580 . Faulder, Joseph 10/19/37 W/u  12/09/77 Gregg "~ --07/09/76 No-
581 Green, Randy 09/12/55 W/U 12/22/77 Harris :__06/28/76~ No
587 Pierce, Anthony 07/20/59 B/B 03/20/78 Harris 08/04/77  No
591 Lackey, Clarence 08/03/54 W/W 04/17/78 Tom Green 07/31/77 Yes
600 Cook, Kerry 04/05/56 W/W -~ 07/18/78 Smith 06/10/77 Yes
609 Jordan, Clarence 04/09/56 B/U 09/12/78 Harris 10/14/77 .Yes
612 Powell, David 01/13/51 W/H 10/06/78 Travis 05/20/78 No
614 Davis, William 04/24/57 B/U 10/10/78 Harris 06/02/78 Yes
615"  Smith, Jack 12/23/37 Ww/u  10/10/78 Harris 01/06/78 Yes
627 Cass, Mark 07/27/55 W/* 01/05/79 Harris 01/24/78 No
633 -Johnson, Carl ~ 03/05/55 B/B  05/04/79 Harris 10/06/78 No
634 Cannon, Joseph 01/13/60 W/W_  05/09/79 Bexar 09/30/77 No
636 Aranda, Arturo 05/12/48 H/U  05/18/79 Webb 07/31/76  Yes
638 Vigneault, Donald 02/24/50 WwW/B  07/03/79 Wharton 04/26/78 No
640 White, Larry 03/10/50 W/W 08/06/79 Harris 03/03/77 No
642 Reed, Jonathan 10/19/51  W/U  09/06/79 Dallas 11/01/78 Yes
650 Fierro, Cesar 10/18/56 - H/H  02/26/80 EI Paso 02/27/79 No
651  Satterwhite, John 12/29/46 B/U 02/28/80 Bexar 03/12/79 Yes
652 Selvage, John 08/07/50 B/U  03/17/80 Harris 07/30/79 No
654 Penry, Johnny 05/05/56  W/W  04/09/80 Trinity 10/25/79 Yes
- 660 Hogue, Jerry 09/26/50 W/W 06/06/80 Tarrant 01/13/79 ©No
663 Moore, Bobby 10/29/59 B/U 07/24/80 Harris 04/25/80 Yes
665 Perillo, Pamela 12/03/55 W/W  09/04/80 Harris 02/24/80 No
669 Session, James 06/29/57 B/U 10/10/80 Smith 01/08/80 Yes
671 Banks, Delma 10/30/58 B/U  10/15/80 Bowie 04/12/80 No
673 Barber, Danny 05/08/55 W/W 10/31/80 Dallas 10/08/79 No
675 Dunn, Kenneth 10/03/59 B/W 12/19/80 Harris 03/17/80 No
679 Gardner, David 09/23/54 wW/U 03/06/81 Parker 08/26/80 No
684 Jenecka, Allen 11/03/49 %W/W 06/08/81 Harris 07/05/79 Yes
685 Soffar, Max 12/15/55  wW/* 06/21/81 Harris 07/14/80 No
689 Meanes, James . 06/08/56 B/H 08/31/81 Harris 04/04/81 No
691 Richardson, Miguel 07/07/54 B/W 09/24/81 Bexar 03/31/79 Yes
692 Burns, William 07/04/58 B/W 10/12/81 Bowie 12/11/78 No
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COUNTY

, OF;CRIME'7

: G.rahém;": ,Ga'ryn .
Alexander, Caruthers

Cordova, George .
Carter, Robert -
Nichols, Joseph

- Thomas, Danny -
- Briddle, James
'”Callins,iB;uce'

East, Wayne

. Rector, Charles
Pyles,_ Johnny

Guerra, “Ricardo
Mlller, ‘Donald
West, Robert.

."Lamb "John BO
',»_Perez, Manuel - :
. Willdiams," Arthur'

Sharp, Michael

:ﬁ”Moreland, James

Lane, Harold
Ross , James

. Robison, Larry

" Morrow," Ricky

E%Burdlne, Ca1v1n
“Gentry,. Kenneth

Bower, Lester

. Trevino, Joe »
Martinez, Raymond o
,Castlllo, Dav1d

Ransom, Kenneth

‘Spence, David
‘Tucker, Karla

Sosa,"Pedro

" Moddon, Willie

Kunkle, Troy
Beathard, James
Davis, James
Little, Wllliam.
Purtelly Robert

Barrientes, Antonio

Wills, Bobby

V'Duhamel;eEmile

Westley,. Anthony
Losada, Davis

..09/05/63. .. W
09/07/48 -
103/26/59
. 02/10/64 -

- 09/08/61

08/30/55
04/07/55
02/22/60
10/28/55

-04/16/54

12/30/57

" 04/03/62
- 06/12/62 -
12/12/61 -
- 07/24/57 -
03/23/45
10/05/59 =
- 04/24/54
. .05/15/60 .
- 08/30/45
09/02/59 . 1

08/12/57

06/29/51 - W
04708753
01/28/61
11/20/47
07/25/62" ]
©07/02/46.

07/1L/64

- 04/15/64
- 07/18/56 .
S 11/18/59 -
12/21/51

04/16/48

05/27/66 = 7
02/23/57
02/08/63"
. 10/25/60
- 05/14/59
04/19/55
.01/28/67
' 03/23/46

07/18/60

. 04/28/65

- 11/10/81

- 02/15/82
'03/04/82
- 03/12/82
03/12/82:

04/01/82

04/15/82
.07/05/82

09/02/82

09/02/82
.10/21/82
12/02/82

12/04/82

02/03/83

04/12/83
04/19/83

'05/06/83
06/03/83 .
- 06/17/83
- 07/28/83
~09/01/83
09/09/83

12/08/83

.02/03/84
03/05/84

05/10/84

07/10/84"

07/18/84
09/12/84

09/13/84
10/11/84

12/18/84

01/07/85

01/31/85
03/02/85
03/05/85

03/22/85

04/15/85
04/23/85

- 05/03/85
- 05/31/85
©05/20/85

05/23/85
06/20/85

Harris

- Bexar
. Bexar

Harris
Harris
Harris
Harris
Tarrant
Taylor
Travis
Dallas

Harris

Harris -
Harris
Hunt

El Paso_
Harris
Crockett
Henderson
Dallas
Harris
Tarrant
Navarro
Harris

Denton

Grayson
Tarrant
Harris
Hidalgo
Harris
McLennan
Harris
Atascosa
Angelina
Nueces
Trinity
Travis
Liberty

Palo Pinto

Cameron
Orange

. Cameron

Harris
Cameron

05/13/81”
© 04/23/80
08/04/79
06/24/81"
"10/13/80:

07/18/81
02/24/80
06/27/80
11/23/81
10/17/81
06/20/82
07/13/82

. 02/02/82
:08/24/82-
“11/06/82

05/02/82
04/28/82
06/11/82
10/09/82
11/20/82
09/25/82
08/10/82

01/19/82

04/18/83
09/10/83
10/08/83
01/17/83

07/13/83

07/14/83
07/21/83
07/13/82
.06/13/83
11/04/83
07/29/84
08/12/84
10/09/84
03/03/84
12/03/83
02/07/84
04/20/84
01/17/85

:Nq
Yes
. No
- No

No
Yes

:No
No

Yes
Yes
Yes
No
Yes
No
No

‘No

No
Yes
No

‘No

Yes
No

Yes
Yes
No

No

Yes
Yes
Yes
Yes
Yes

07/01/84 - N

04/13/84

12/23/84:
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1 I o S R DATE PRIOR
EX# . NAME ‘ : DOB .. . *RACE ' REC'D COUNTY OF GRIME TDGJ-ID
« . 799 Lucas, Henry Lee - 08/23/36 W/W 06/21/85 Tom Green 10/2?/79 Nq.
! » 800 Hathorn, Gene = - " 09/17/60  W/* 07/03/85 Trinity ©10/09/84 No
"802 Livingston, Charlle .02/14/62-  B/W 07/25/85 Harris 08/10/83 . No
805 Green, Norman.. .'11/07/60 - B/U  09/27/85 Bexar 02/13/85 Yes
807 Hernandez, Rodolfo'; -11/18/49 ‘H/H  12/13/85 Comal "03/07/85: Yes
810 Beets, Betty Lou -~ = .03/12/37 W/W 10/14/85 Henderson 08/06/83 No
811 Deblanc, DaVid 01/15/56' B/W 10/18/85 Liberty 02/19/83 Yes
| 812 Bennett, Baby Ray. . 0. 2 11/18/85 Newton 04/23/85 Mo
: 11/25/85 Harris 06/11/85 Yes
12/27/85 Harris 03/30/85A No
.01/07/86 Parker 04/05/84 Yes
01/20/86 Collin N 09/21/85 No
02/11/86 Madison: : 06/03/85 Yes
02/28/86 Williamson 11/17/83. Yes
02/28/86 Leon “09/15/85 - Yes
03/11/86 Galveston 11/10/82 No
03/21/86 Montgomery - 07/01/85 Yes.
04/08/86 Randall 11/11/85 No
- 04/30/86 Zapata 09/01/85 No
+05/09/86 Jefferson 02/03/86 Yes
05/27/86 Brazos 10/12/79 No
06/03/86  Tarrant 12/04/83 No
06/26/86 Dallas 11/16/85 Yes
07/03/86- Harris 07/06/85 No
'07/08/86 Tarrant 06/20/85 No
 07/24/86 Harris 06/04/85 No
09/02/86 Taylor 05/17/86 No
. 09/03/86 * McLennan 12/10/85 Yes
09/18/86 Victoria 09/18/86 No
, 09/18/86 . Harris 12/19/85 No
'Barefleld Jo n . 09/26/86 Harris 04/21/86 No
‘ . 845 - Rlvera, Angel ~ .10/01/86 - El Paso 10/15/84 No
|70 846  Drinkard, Rlchard 10/16/86 Harris 11/15/85 No
Eﬁ';va‘, 847 - Montoya, Irineo " - 10/20/86 Cameron 11/17/85 No
S 5Jvf 849 -Teague, Delbert '11/11/86.  Tarrant 04/28/85 Yes
Ssns 850 Johnson, Dorsie 11/20/86  Scurry 03/23/86 No
851 Riley, Michael . 11/25/86 Wood 02/01/86 Yes
- 853 Boyle, Benjamin .12/05/86 Potter 10/15/85 No
. 854 Cockrum, John 12/09/86 Bowie 05/29/86 No
7855 Baldree, Ernest - 12/10/86 Navarro 08/77/86 Yes
b 856 Washington, Willie . «B/U " 12/11/86 Harris 12/18/85 Yes
L 857 Sattiewhite, Vernon 09/01/55 B/B 12/16/86 Bexar 06/19/85 Yes
L " 859 Moreno, Jose 04/13/67  H/U  01/14/87 Bexar 01/22/86 No
o 860 Tennard, Robert 11/15/62. B/B  01/15/87 Harris 08/7?/85 Yes
Lo, 861 Elliott, John 03/25/60 H/H 01/20/87 Travis 06/13/86 Yes
! o 862 Long, David 07/15/53 wW/w 02/17/87 Dallas 09/27/86 No
P 863 Banda, Esequel - 12/19/63  H/W  03/25/87 Hamilton 08/03/86 Yes
864 Gunter, James -02/28/65 W/W 03/31/87 Harris 02/22/86 No
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‘Lewis, David
" Richardson, James
.. Mooney, Nelson
-+ Thomas, Kenneth

% Allridge, James
- First, Kenneth-
““Norris, Michael
~‘McFadden, Jerry
~ Jacobs,. Bruce
y' Egyis, Andre
> Draughon, Martin
' 'Goodwin, Alvin
* Napier, Carl
#. Willis, Ernest
. “Jones, Richard
- ‘Washington, Terry
:. . Nobles, Jonathan
Roberson, Brian
‘Boggess, Clifford
“Crane,- AIviﬁ '

- fWilkens, James
" “Johnson, Eddie
‘Brimage, Rlchard'
‘Delk, Monty
. Harris, Kenneth o
.~ Joiner, Orien- o
" McBride, Michael
‘Vuong, Hai Hai
“Earhart, James:

. . Cole, Ted E
_“:Valdez, Alberto
" De La Cruz, Jose

"'Kemp, Emanuel
‘Rabbani, Syed
- “Johnson, Gary. .
Goss, Cornelius
Nelson, Marlin .
Behringer, Earl
Richardson, Damon
Lockhart, Michael
‘Miniel, Peter
‘Clayton, James -

05/31/65

109/07/67

08/19/55
02/24/61
11/14/62
01/12/60
04/18/58
03/21/48

10/13/46

09/22/66
08/31/63
12/27/63
10/09/45
09/17/45
04/09/60
09/12/63

08/27/61

10/08/63

06/11/65
" 05/06/58
12/23/63

08/24/59

- 08/17/59
101/25/59

11/21/57
06/07/60

- 07/20/61 .

07/31/52

~12/05/55

02/24/67
08/08/62

10/27/49,
©01/03/62
- 09/20/55
04/29/43
07/27/56
.08/29/55 -
04/26/68

09/19/65
06/12/65
10/17/50
05/25/61
07/13/68
01/03/64
12/22/63
09/30/60
06/23/64
11/30/66

WU
B/W

W/u

B/*
B/W

W/W

B/*
W/wW
w/u

"B/W
- W/H

W/
W/u
W/W

A
B/W
W/W

B/W

W/wW

w/u
B/U
B/U
B/W
Ww/w

W/W-

W/U
W/W
B/W

“W/u
W/W

B/U
W/W
W/W

- 0/0

W/W
w/u

Wy
H/U -
B/*
0/0°

W/w

B/*
W/*

W/W
B/B
W/u
H/W
B/W

04/15/87

05/01/87
05/07/87
05/14/817
06/09/87
06/10/87

‘06/25/87
.07/15/87
©.07/20/87
07/30/87
-07/31/87
-08/10/87

08/26787
08/28/87

08/31/87
109/28/87

10/16/87

10/22/87
10/27/87
- 11/13/87
~11/18/87

11/20/87
12/03/87
12/07/87
12/07/87
01/12/88
02/19/88
04/19/88

04/20/88

05/11/88
05/13/88

-.05/26/88
- 05/26/88
'05/27/88
- 05/27/88
'06/08/88

06/16/88

06/16/88
1 07/06/88
- 07/25/88
1 08/19/88
108/26/88

09/25/88

09/27/88

10/07/88

- 10/26/88

11/09/88

©11/14/88

_ *RACE REC'D ___ CO

Angellna‘_:

Navarro
Liberty
Dallas
Tarrant
Lubbock
Harris
Bell
Dallas
Dallas
Harris -
Montgomeiy
Harris
Pecos
Tarrant
Brazos
Travis
Dallas
Clay

~Denton
"Harris

Harris
Dallas
Hale
Shelby
Harris
Smith
Aransas
Kleberg
Anderson
Harris
Lubbock
Lubbock

- Jefferson

Lee )
Tom Green
Nueces -
Nueces:
Tarrant

_Harris
‘Walker

Dallas
Harris
Tarrant
Taylor
Bexar
Harris
Taylor

‘“”‘“‘11/23/86

"02/20/86:

03/16/86
02/04/85

-11/30/86

09/13/86?;
08/30/86
07/23/86
03/28/87 "
03/11/86.

08/18/86
04/13/87
11/09/86
03/28/87 U
02/10/86

12/27/86

09/29/87
10/05/87 Yes
11/29/86 No

. 06/07/86 No

12/17/86. No
10/21/85 No
12/07/86 No

©05/?77/87 No

12/17/87 Yes
09/09/87 Yes
06/01/87 Yes

:05/28/87 Yes
141/01/87 No

04/30/86 No.
05/29/87 Yes
08/25/87 No
09/14/86 No
09/10/87 No
03/22/88 No £
05/09/86 . No (i
09/17/87 XNo
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DATE

" PRIOR

" NAME DOB *RAGE _REC'D GOUNTY OF CRIME , TDCJ-ID
922 ° Newton, Francis 04/12/65 B/B 11/17/88 Harris 04/07/87 No
923 Narvaiz, Leopoldo 03/13/68 H/W 11/22/88 Bexar 04/15/88 No
924 Cantu, Domingo 06/07/68 H/W 12/22/88 Dallas 06/25/88 Yes
925 - Butler, Steven 04/05/62 BJU  12/22/88 - Harris 08/27/86 " Yes
926 - Amos, Bernard 12/22/61 B/B  12/19/88 Dallas 01/14/88 Yes
' 927 . Cooks, Vincent 07/26/64 B/W 12/22/88 Dallas 02/26/88 Yes
. 928 Rivers, Warrent 03/31/67 B/U 12/29/88 Harris 05/03/87 YNo
929 Gribble, Timothy 08/27/63 W/W 01/11/89 Galveston 09/09/87 Yes
930 Hicks, David 01/15/62 B/B 02/07/89 Freestone- 04/25/88 Yes
-931 - Sterling, Gary ' 07/25/67 B/W_ .02/09/89 Navarro 05/13/88 No
"932 Vega, Martin “10/17/46 -W/U  -02/16/89 Caldwell 07/27/85 Yes
933 Moody, John 10/17/52 W/W  03/06/89 Taylor ©-07/03/88 Yes
934  Fuller, Tyrone 08/01/63 B/W - 04/01/89 Lamar ‘01/20/88- Yes
935 Barmes, Willis 08/13/48 B/U  04/04/89" Harris 02/11/88 Yes
- 936 Rudd, Emerson 08/09/70 . B/B :. ' 04/13/89 -Dallas 09/02/88 No
938 . Caldwell, Jeffery 03/01/63 ‘B/B ~ 04/28/89 Dallas 07/25/88 Yes
939 ' Hughes, Preston 12/24/65 ~ B/B- 05/17/89 Harris 09/26/88 No
940 . ~'Adanandus, Dwight 02[19/56 F.B/U:n¥05/24/89 Bexar 01/28/88 Yes
‘941 .- ‘Minesy Charles 08/10/49 - B/U. 06/08/89 Ellis 05/07/88 No
942 Rousséau, Anibal ~ . 11/27/40 .~ H/U. 07/11/89 Harris 10/27/88 Yes
943 lue, ‘Michael .. " 02/22/62  ‘B/U. :07/13/89 Liberty 01/21/88 Yes
944 edina, ‘Javier’ - - 06/17/69.. H/U .07/27/89 Dallas 12/13/88 No
1946 Madison, Deryl = " 08/29/58 . 'B/U:09/13/89 Harris 04/30/88 Yes
947 Miller, Garry . 11/02/67  W/W'. . 09/22/89 Jones 11/11/88 Unk
948 . Alexander, Guy 08/20/59 “W/U:" -09/27/89 Harris 01/24/89 No
949" .- Burks, John - 01/18/56 - :B/H *:10/05/89 McLennan 01/20/89 Yes
950 . .Cardenas, Francisco 04/30/65 - H/W. 10/05/89 Fort Bend 03/21/88 No
952 - Tucker, Jeffery 01/01/60. W/W ~10/19/89 Parker 07/11/88 Yes
953 . Smith, Charles 02/24/66 W. - 11/01/89 Pecos 08/20/88 No
954 - .Cruz, Oliver 05/18/67° - H/W %.11/10/89 Bexar 08/07/88 No
956 - "Jennings; Robert-. '12/03/57-  B/B 11/11/89 . Harris 07/19/88 Yes
957 Wilson, Jackie ©02/12/67 .11/21/89 Dallas 11/30/88 No
958 -~ Garcia, Fernando 04/26/61 12/20/89 Dallas 08/30/87 Yes
959 - Jones, Raymond 01/01/60 W ©12/21/89 Jefferson 06/17/88 Yes
960 ° " Chappell, William 09/26/36 = W/U' - 01/23/90 Tarrant 05/03/88 No
961 Hill, Mack 08/12/53 = W/W ~:01/28/90 = Lubbock 03/03/87 Yes
962 Hernandez, Juan 10/02/64 H/H . -702/06/90 Nueces. 03/29/88 Yes
963 ‘McFarland, Frank 10/07/63 = W/W. " 02/12/90 . Tarrant 02/01/88 No
964 Fuller, Aaron 08/26/67 W/W . 02/15/90 Dawson 03/18/89 Yes
965 Riddle, Granville 06/17/69 W/W  02/22/90 Potter 10/09/88 Yes
966 Bradford, Gayland 07/18/68 B/W 02/23/90 Dallas 12/29/88 Yes
967 Jenkins, Leo 10/12/57  W/W - 03/02/90 Harris 08/29/88 Yes
968 Coleman, Clydell 10/01/36 B/B 03/01/90 McLennan 02/24/88 Yes
**%969- Corwin, Daniel 09/13/58 W/W  04/06/90 Montgomery 02/15/87 Yes
970 Gutierrez, Jose - 10/14/60 H/W  04/27/90 Brazos 09/05/89 Yes
972 Camacho, Genaro 09/14/54 H/B  05/09/90 Brazos 05/28/88 No
973 ‘Aldridge, Rulford 01/06/54. B/* 06/05/90 Harris 01/03/90 Yes
974 Smith, Roy 08/04/58 B/U  06/07/90 Harris 10/08/88 Yes
975 Patrick, Jessie 02/23/58 wW/* 06/15/90 Dallas 07/08/89 Yes
976 09/09/48 McLennan 08/29/89 No

Coble, Billie

W/W 06/14/90



DATE

P : BRIOR
. NAME DOB *RACE REC'D  COUNTY OF CRIME :TDCJ-Iﬁ
- Zimmerman, Kevin 05/17/61 W/W  06/19/90 Jefferson 10/23/87 No
: Hernandez, Adolph 09/01/50 H/H 06/28/90 Lubbock 109/30/88: -Yes
“- . Ogan, Craig 12/18/54 W/W 07/11/90 Harris 12/09/89 - No
. Jones, Claude’ 09/24/40 W/* 08/13/90 San Jacinto 11/14/89 Yes
‘Hittle, Daniel 03/01/50 ~ W/W 08/16/90 Dallas 11/15/89 No
Hood Charles . 08/20/69 W/* 09/11/90 Collin 11/01/89 No
'06/07/69  H/W  09/14/90 Hutchinson 06/29/89 No
© 12/27/60 W/Ww .10/05/90 Tarrant 12/27/86 No
~05/10/61 . H/H' -10/10/90 Hidalgo .08/25/89 No
- 01/03/64 W/W ' -11/11/90 Brazoria - 02/02/90 Yes
- -09/27/58 B/H 12/20/90 Nueces :07/15/83- . Ro
©01/10/65  W/* 01/24/91 Grayson “0%/09/89  Yes
..07/22/65 W/W 02/21/91 Hidalgo . 12/05/89 Yes
05/28/68 -~ W/W. 02/27/91 Dallas 08/19/89 No
jBuntlon, -Carl 03/30/44. " W/W  03/06/91 ‘Gillespie. 06/27/90 Yes
Clark, Jack 07/20/63 W/H : 03/19/91 Lubbock . 10/16/89 -No
05/05/72  H/W. . 04/30/91 Tarrant 06/14/89  No
... 04/08/55 -W/W-. -05/10/91 ~ Tarrant 12/24/87 -Yes
©-03/22/68 - B/U ~ 05/17/91 Lubbock 11729189 Yes
0 12/05/67 T H/U - 06/04/91 Taylor 06/11/90 Yes (i A
©,05/26/70 " W/W 06/04/91 Randall . 04/26/90 No
08 6. £..06/10/91. Newton . '10/06/90 No -
© 06/13/91 Harris -09/05/90 -Yes
W+ 06/21/91 Tarrant 12/20/89 No
I 06/28/91 Collin 12/10/90 No
1 07/26/91 Tarrant 04/07/90 No
30/¢ [~ 08/02/91 Tarrant 10/14/89 No
23/7. . 07/07/91 Dallas 01/07/91 No
: : 05/ ©708/21/91 Dallas 01/26/91 No
1vChambers ! o/ 09/06/91  Smith 11/19/90 No
- ‘Summers, Gregory | 03/14/58 ©09/26/91 Denton 06/11/90 No
. 7 Wilkerson, :Ponchai 07/15/71 11/12/91 'Harris 11/28/90 No
.. Kelly, Alvin * 03/14/51 © 11/14/91 Gregg 04/30/84 Yes
. Casey, Gerald 01/15/55. W/ *11/15/91 Montgomery 07/10/89 Yes
. . 'Heiselbetz, Earl 04/01/51. - W/* = 11/22/91 Sabine 05/30/91 No
' ;. Goff, David- - 01/09/60. “B/U-- 12/27/91 Tarrant 09/01/90 Yes
. Nelson, Billy. 11/15/68° W/W  12/31/91 Howard 02/23/91 No
, ' Garcia, Gustavo 09/27/72  H/W  01/08/92 Collin 12/09/90 No
- _Jones, SheIton" 11/24/67 B/W  01/09/92 Harris 04/07/91 No
'[999020 Wheatfall, Daryl 12/20/65 B/*  01/28/92 Harris 12/13/90 Yes
999921]» Rey, Johnny - . 04/27/73 - H/W  02/11/92 Randall 05/11/90 ©No
999022  Dinkins, Richard 09/29/62  W/*  02/26/92 Jefferson 09/12/90 No
999023 Bruce, Kenneth - 10/21/71  'B/W  02/28/92  Collin 12/10/90 No
999024 Clark, Kenneth. 09/17/55 B/W 03/17/92 Tarrant 05/10/91 Yes
2999025 Hines, Bobby '07/07/72° W/W  04/16/92 Dallas 10/20/91 Yes :
999026 Martinez, Mlguel 08/06/73 _H/* 05/01/92 Webb 01/18/91 No ej
999027  Alba, John ~.06/26/55. H/H .~ 05/08/92 Gollin 08/05/91 No
7999028 Rodriguez,- ‘Steve. - -10/01/66: H/W-~ 05/08/92 Bexar . 07/04/90 . Yes
999029 | I 05/28/92 Yes

_‘Vaughn,rRoggr

10/11/54: -

‘Wilbarger

10/16/91
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999056

999060

999079

Jeffetson

02/15/92

CEX # . NAME DOB *RAGE' REC'D " COUNTY OF CRIME ' TDCJ-ID
17999030, Lim, Kim Ly 04/05/71  0/U  06/22/92 Harris -05/29/91" No
" 999031 Goodman, Spencer 10/28/68 W/W 07/07/92 TFort Bend " 07/02/91: Yes
1999032 Campbell, Robert 09/10/72 B/U  07/10/92 Harris 01/03/91 . Yes
"-999033 Smith, Robert 11/11/67 B/U 07/10/92 Harris 05/15/90 Yes
999034 Van Alstyne, Gregory 01/29/66 B/W. 07/13/92 Potter 04/17/90 Yes
Mason, Thomas 12/31/51  W/W  07/14/92 Smith 10/02/91 No
907 Davis, Brian 08/28/68 - W/W ©07/17/92 Harris 08/10/91 Yes
9 Hopper,  George | 10/06/55 w/U .07/23/92 Dallas 10/04/83: No
)9038 Morris, Lorenzo 09/25/52 B/U 08/03/92 Harris o 08/05/90 Yes
19039 McGinnis, Glen: 01/11/73  B/W 08/03/92 Montgomery . 08/01/90 No.
9904 Mason, William 01/30/54 wW/W 08/12/92 Harris :01/17/91  Yes
999041 Willingham, Cameron 01/09/68 W/W 08/12/92 Navarro “12/23/91: No
999042 Greer, Randolph 05/13/73  B/U  09/10/92 Harris 06/27/91 No
999043.. - Briseno, Jose 05/04/57 H/W  09/11/92  Webb 01/05/91 Yes
999044 - Broxton, Eugene 02/27/55 B/U 09/18/92 Harris 05/16/91 Yes
045 " . Colella, Paul 09/27/68  W/W  09/22/92 Cameron 09/12/91 No
. McFarland, George 08/25/60 B/U  09/29/92 Harris 09/12/91 Yes
’ Dowthitt, Dennis 06/20/45 W/W.  10/30/92 Montgomery 06/13/90 No
Goynes’y Theodore 11/27/52 B/B - 12/02/92 Harris 10/07/90 Yes
;Rhoades, Rick - ~ 05/10/64 wW/W  12/31/92 Harris 09/13/91 Yes
'Ransom, -Ced 1 08/18/73  B{W - 01/11/93' Tarrant 12/07/91 No
‘Wood, Davi : 06/20/57. W/W ~ 01/14/93 El Paso 05/30/87 Yes
‘Barley,rNathanlell 09/27/64. -B/A 03/03/93 Harris 05/14/91 Yes
- McGosky, Jamie . 10/05/64 W/W  03/05/93 Harris 11/13/91 Yes
+--999054" - " Sonnier, Derrick 10/26/67 . .B/* - 03/05/93 Harris 09/16/91 No
7999055 McDuff, Kenneth 03/21/46'  W/W  03/09/93 Harris 03/01/92 Yes
L Rachal, Rodney 04/29/70 - B/U  03/11/93 Harris 10/25/90 Mo
- -999057 Carr, Darréll 10/07/69 B/H - 03/11/93 Harris 07/23/91 Yes
1999059 Chiles, Theron 10/14/66  W/W  04/08/93 ‘Jasper 08/10/92 No
= 906 ‘Matchett. Farley 11/19/62. B/U - 04/30/93  Harris 07/12/91 No
999061 Cruz, Javier 09/13/57 H/*¥ 04/30/93  Bexar 06/07/91 Yes
11999062 Ramos, Robert 05/23/54  H/*  05/06/93 Hidalgo 02/07/92 Mo
©.7.999063 Gurule, Martin 11/07/69 W/* . 07/01/93 Nueces 10/12/92 No
999064 ‘Broussard, Windell 03/05/60 B/* 07/02/93 Jefferson 04/24/92 Yes
©.999065- Patterson, Kelsey 03/24/54  B/* 07/07/93 Anderson 09/29/92 No
7999066 Lawton, Stacey 07/10/69 B/W 07/23/93 . Smith 12/24/92 Yes
© 27999067 Cockrell, Timothy 12/14/63 B/W 08/03/93 Bexar 08/09/92 Yes
7999068 Green, Dominique 05/13/74 B/U 08/17/93 Harris 10/14/92 No
. 999069 Howard, Ronald 07/22/73 B/W 08/25/93 Travis 04/11/92  No
999070 Miles, Laquan 03/12/74 B/* 08/26/93 McLennan 08/23/91 No
999071 Dillingham, Jeffery  03/06/73 W/W 08/31/93 Tarrant 03/12/92 No
999072 Knight, Patrick 01/12/68 W/wW 09/22/93 Randall 08/27/91 No
999073 Green, Edward 03/05/74 'B/* 10/08/93 Harris. 08/31/92 No
999074 Garza, Juan 11/18/56 ~ H/* 10/13/93 Cameron *** *k [k [*% No
999075 Ford, Tony 06/19/73 B/H 10/14/93 E1 Paso 12/18/91 - No
1999076 Moody, Stephen 07/16/57 W/U  10/22/93 Harris 10/19/91 Yes
- 999077 Matamoros, John 05/18/63 H/U 10/29/93 Harris 07/19/90 Yes
999078 Titsworth, Timothy 03/08/72 w/w  11/02/93 Randall 07/23/93 Yes
Wolfe, Bryan 06/07/60 B/B  11/02/93 No



999080 Curry, Alva 03/22/69 B/H 11/03/93 Travis 10/16/91 No
- PAGE 8
| DATE PRIOR

EX# NAME DOB *RACE REG'D COUNTY OF CRIME TDCJ-ID
299081 Alvarado, Steven 08/11/74 H/* 11/10/93 E1 Paso 09/22/91 No
999082 Walker, Tony 04/15/56  B/* 11/19/93 Morris 1 05/23/92° Yes
999083 Lagrone, Edward 03/03/57 B/* 12/07/93 Tarrant 05/30/91 Yes
999084 Anderson, Robert 05/29/66 W/w 12/07/93 Potter 06/09/92 No
999085 Trottie, Willie 09/08/69 B/* 12/15/93 Harris 05/03/93 No
999086 Shannon, Willie 06/12/73 B/H 12/15/93 Harris 07/19/92 No
999087 Vickers, Billy 07/30/45 W/W 01/04/94 Collin 03/12/93 Yes
999088 Smith, Clyde 08/31/73 BJ/U 01/14/94 Harris 1 02/06/92 No
999089 Martinez, Johnny *11/20/72 H/W 01/28/94 Nueces 07/15/93 No
999090 Gallamore, Sam 02/15/71  W/* - 02/14/94 Comal . 03/29/92 No
999091 Carter, Robert 03/07/66 BJU 02/23/94 Harris :06/24/81- No
999092 Lane, Doil 04/15/61 W/H 02/25/94 Hays "03/20/80  No
999093 Cantu, Peter 05/27/75 H/* 03/18/94 Harris _ 1 06/24/93 No
999094 Cook, Bobby 12/03/61 W/W 04/26/94 Henderson 02/06/93 Yes
999095 Clark, James 05/13/68 W/W. 05/04/94 Denton 06/07/93 Yes
999096 Soriano, Oswaldo 01/26/75 H/W 05/06/94 Randall 11/17/92 No
999097 Lewis, Ricky 07/21/62 B/W  05/06/94 Smith 09/17/90 Yes
999098 Wilson, Marvin 01/05/58 B/B° 05/09/94 Jefferson 11/10/92 Yes
999099 Tigner, Gerald 12/27/72  B/* 05/24/94 McLennan 08/31/93 No
999100  Flores, Andrew . 08/09/72 H/H  05/25/94 Bexar 07/26/93 - No
999101 Hopkins, Bobby | 02/23/67 ~B/* . 06/01/94 Johnson 07/31/93 No .

' 999102 Rivera, Jose 12/23/62  H/H  06/02/94 Cameron 07/09/93  Yes
999103 Thacker, Charles 09/18/68 W/W  06/03/94 Harris 04/07/93 Yes
999104 Rowell, Robert 04/08/55 W/U  06/03/94 ‘Harris 05/10/93 Yes
999105 Henderson, James 03/12/73°  B/U 06/08/94" Bowie 10/29/93 No
999106 Doughtie, Jeffery 10/03/61 W/* - 06/10/94 Nueces 08/02/93 Yes
999107 Dickerson, James 09/07/73 = W/U 06/24/94 Harris 06/30/93 No
999108 Eldridge, Gerald 03/04/64  B/* 06/24/94 Harris 01/04/93 Yes
999109 Raby, Charles 03/22/70 W/W. 06/30/94 Harris 10/15/92 Yes
999110 Brown;- Arthur 08/14/70 B/* 06/30/94 Harris 06/20/92 No
999111 Pondexter, Willie '03/05/74 B/W 07/25/94 Bowie 10/29/93 No
999112 Taylor, Elkie 12/14/61 B/B  07/26/94 Tarrant 04/02/93 Yes
999113 Aldrich, Donald 11/06/64 W/W  08/10/94 Smith 11/30/93 Yes

. 999114 Walbey, Gaylon 07/08/74 B/B ~ 08/12/94 Galveston ‘05/04/93 No
999115 Coulson, Robert 03/11/68 WwW/* 08/13/94 Harris 11/13/92 WNo
999116 Smith, Richard 01/12/56. WwW/U  09/02/94 Harris 12/03/92 Yes
999117 - Morris, Kenneth 03/04/71  B/W  09/02/94 Harris 05/01/91 Yes
999118 Chandler, David 12/19/52  W/U 09/16/94 Mont.;AL¥** k% [*% [*%  No
999119 Reeves, Reginald 04/21/74 B/W 10/07/94 Red River 09/09/93 No
999120 Lave, Joseph 10/17/64 B/* 10/07/94 Dallas 11/25/92 No
999121 Massey, Jason 01/07/73 wW/* 10/14/94 Ellis 07/27/93 No
999122 .. Blair, Michael 06/10/70 O/W 10/18/94 Midland 09/05/93 Yes
999123  Guy, Joe 10/05/71 B/W. 10/26/94 Hale 03/25/93 Yes
999124 Styron, Ronford . 08/23/69 W/W 10/28/94 Liberty 10/26/93 No
999125 Villarreal, Raul 09/25/75 - H/* 11/03/94 Harris 06/24/93 No
999126 Moore, Michael 09/16/63 W/U 11/04/94 Coryell - 02/26/94 No
999127 Graves, Anthony 08/29/65 B/* 11/07/94 Brazoria 08/18/92 Yes
999128 Monterrubio, Jose 08/26/76 H/H  11/09/94 Gameron 09/05/93 No
999129 Henry, Robert 09/26/62 W/ 11/15/94 San Patricio



*INMATE/VICTIM RACE (Ex: W/*) denotes more than 1 victim.

*%§/969 Corwin, Daniel convicted under serial killer statute.

and 10/13/87. ‘

999130 Tamayo, Edgar 07/22/67 H/W  11/18/94 Harris 01/31/94 No
. PAGE !
DATE PRIOR
EX# NAME DOB *RACE REC'D COUNTY OF CRIME TDCJ--T]
999131 O'Brien, Derrick 04/05/15 B/* 11/18/94 Harris 06/24/93 No
999132 Perez, Efrain 11/19/75 H/ 12/09/94 Harris 1 06/24/93
999133 Jones, T.J. 11/01/76 B/ 12/16/94 Gregg 02/02/94
999134 Medellin, Jose 03/04/75 H 01/06/95 Harris 06/24/93
999135 Johnson, Lonnie 03/19/63 _ B/ 01/27/95 Harris 08/15/90
999136 Dudley, Marion Bulter 05/13/72 B/ 02/10/95 Harris 06/20/92 No
999137 Wardlow, Billy Joe 11/25/74 w/w  02/13/95 Morris 06/14/93 No
999138 Dixon, Tony - 11/07/76 B/W 03/03/95 Harris 05/15/94 No
999139 Johnson, Kia «~ 12/23/64 B/ 03/17/95 Bexar 10/29/93  Yes
999140 Saritillo, Jose 03/08/62 H/ 03/14/95 Kerr . 08/22/93 No
999141 Beazley, Napoleon 08/05/76 B/ 03/21/95 Smith 04/19/94 -
999142 Demery, Gregory Wayne 12/06/58 B/ 03/31/95 Harris “08/15/92
999143 Skinner, Henry Watkins04/04/62 W/ 03/31/95 Tarrant 12/31/93
999144 Sheppard, Erica Yvonne 9/01/73 B/? 04/25/95 Harris 06/30/93
099145 "Ruiz, Roland 07/04/72 H/ 05/04/95 Bexar 07/14/92
999146 Dickens, Justin Wiley 07/28/76 W/ 05/17/95 Randall 03/12/94
999147 Jones, George Alarick 04/10/74 B/ 05/18/95 Dallas 04/13/93
999148 Henderson, Cathy 12/27/56 W/ 06/01/95 Travis 01/21/94
999149 Prieto,Arnold 06/09/73 H/ 06/02/95 Bexar 09/11/93
999150 McGinn, Ricky _03/11/57 W/ 06/09/95 Brown 05/22/93
999151 Blue, Carl ‘01/09/65 B/ 06/14/95 Brazos 08/19/94
999152 King, Calvin Eugene 10/31/53 B/ 06/30/95
999153 Duncan, Richard 05/19/42 W/ 07/12/95
999154 Williams, Jeffrey 10/15/71 W/ 07/14/95
999155 Bernal, Johnnie 08/20/76 H/ 07/12/95
999156 Ortiz, Oscar 05/03/76 H/ 07/19/95
999157 Baker, Stanley 12/03/66 W/ 08/01/95
999158 Nuncio, Paul 10/20/68 H/ 08/02/95
999159 Varelas, Santiago 07/23/75 H/ 08/10/95
999160  Amador, John 05/28/75 H/ 08/11/95

Other crime dates are 07/10/87

**%Federal death row inmate being housed by ,TDCJ-ID under contract with Federal Bureau of
Prisons.
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TEXAS DEPARTMENT OF CRIMINAL JUSTICE
oo INSTITUTIONAL DIVISION
PROCEDURES FOR THE EXECUTION OF INMATES SENTENCED TO DEATH

Male inmates sentenced to death will be housed at the Ellis I Unit of the Texas
Department of Criminal Justice Institutional Division located approximately 16
miles northeast of Huntsville, Texas.™ Female inmates sentenced to ‘death will be
housed at the Mountain View Unit located in Gatesville, Texas. '

*Vigitors at the Ellis I/Mountain View Units:
Persons provided for in Vermon's Ann. C.C.P., Article 43.17.

MEDIA — Press interviews of condemned prisoners shall be schieduled by the Public
Tnformation Office and conducted at the Ellis I Unit and Mountain View Unit each
Wednesday during the hours of 9:00 - 11:00 a.m. Any media requesting an
interview with death row inmates at Ellis I or Mountain View should submit names
to the Public Information Office prior to the Wednesday interview date.
Requests will not be accepted at the Ellis I/Mountain View Units on the day of
the interview. The number of inmates requested to be interviewed should be kept
within reason. '

An inmate scheduled for execution shall be transported from the Ellis I/Mountain
View Unit to the . Huntsville Unit prior to the scheduled execution.
Transportation arrangements shall be known only to the unit Wardens involved,
and no public announcement to either the exact time, method, or route of
transfer shall be made. The Director's Office and the Public Information Office
will be notified immediately after the inmate arrives at the Huntsville Unit.

During transportation and after arrival at the Huntsville Unit, the inmate shall
be constantly observed and supervised by security persomnel.

The inmate may have the following visitors at the Huntsville Unit: -

T.D.C.J. Institutional Division Chaplain(s)
Minister(s)
Attorney(s)
Family member(s) and friend(s) on list of approved visitors. =

All visits must be approved by the Warden. With the exception of Chaplain's
visits, all visits will be terminated by 6:00 p.m., on the day immediately prior
to the execution date. No media visits will be allowed at the Huntsville Unit.
The last meal will be served at approximately 6:30 - 7:00 p.m.

Prior to midnight, the inmate will shower and dress in clean clothes.

The Huntsville Unit Warden's Office will serve as the communications command
post and only operations personnel will be allowed entry to this area. All



other individuals, including witnesses to the execution, will assemble at
approximately 11:45 p.m. in the lounge adjacent to the visiting room. All
necessary arrangements to carry out the execution shall be completed at a
predetermined time. Shortly after midnight, the door will be unlocked, and the
inmate will be removed from the holding cell.

The inmate will be taken from the cell ‘area into the execution -chamber and
secured to 4 gurney. A medically ‘Trained individual (not to be identified)
shall insert an intravenous catheter into the condemned person's arms and cause
a neutral saline solution to flow.

At a predetefﬁined time, the witnesses shall be escorted to the execution
chamber. Witnesses shall include:

Persons proved for in Vernon's Ann. C.C.P., Article 43.20. J

MEDIA - One Texas bureau representative desighated by the Associated Press, one

Texas bureau representative designated by the United Press International, one
representative of the Huntsville Item, and one representative each from
established separate rosters of the Texas print and broadcast media will be
admitted to the execution chamber as witnesses, provided those designated agree
to meet with all media representatives present immediately subsequent to the
execution. No recording devices, either audio or video, shall be permitted
either in the unit or the execution chamber. “

The Warden shall then allow the condemned person to make a last statement. Upon
completion of the statement, if any, the Warden shall ‘state, "We are ready.'" ‘At
this time, the designee(s) ‘of the Director, shall induce by syringe, substance
and/or substances necessary to cause death. This - individual(s) shall be
visually separated from the ‘execution chamber by a wall and locked door, and-
shall also not be identified.

The inmate will be pronounced dead. An inquest will be held by a Walker County
Justice of the Peace. The physician, as well as any chaplain accompanying the
inmate in the execution chamber, shall stand with any other witnesses present.

After the inmate is pronounced dead and the J.P.'s inquest is finished, the body
shall be immediately removed from the execution chamber, taken to ar awaiting
ambulance, and delivered to a local funeral home. Arrangements for £He body, to
be concluded prior to the execution, shall be made per Vernon's Ann. C.C.P.,
Article 43.25.

The Director of the Texas Department of Criminal Justice Institutional Division
in accordance with Article 42.23 shall return the death warrant and certificate
with a statement of any such act and his proceedings endorsed thereon, together
with a statement showing what disposition was made of the dead body of the
convict, to the clerk of the court in which the sentence was passed.



DEATH ROW INFORMATION

Death Row is a regular cell block on the Ellis I Unit of the Texas Department of
Criminal Justice Insgitutional Division. It was moved from the Huntsville Unit
in 1965. Each cell bn Death Row is 5 ft. X § ft. Death Row inmates receive a
regular diet, have access to television, magazines, books and legal materials.
The same mail rules apply to them s to the general population. Inmates on
Death Row do not have regular TDCJ-ID numbers, but have special Death Row
numbers. '

Death Row was located in the East Building of the Huntsville Unit from 1928 to
1952. Two men have escaped from death row. The electric chair, "0ld Sparky,"
was located behind the chapel, :

‘ _ , /
From 1952 until 1965, Death Row and the electric chair were located in a special
building by the East Wall of the Huntsville Unit. o

One of the most notorious inmates to be executed was Raymond Hamilton.. He was
sentenced from Walker County and executed on May 10, 1935 for murder. He was a
member of the "Bonnie and Clyde' gang. '

In 1974, the State of Texas amended it's Ctiminal Code, adopting death by lethal
injection as the new method of executiom. On December 7, 1982, the first inmate
in Texas was executed using the lethal injection method.. (Charlie Brooks)

There has never been a woman executed by'éhe State of Texas,
Lethal injection.consists of:

Pancuronium Bromide (muscle relaxant)

Potassium Chloride (stops the heart beat)

Sodium Thiopental (lethal. dose) .
*As of the Spring of 1993 there were 2,729 inmates on death row across the
nation. :

White ' 1,381 50.60%
Black 1,072 39.28%
Hispanic ‘ 193 C7.07% 0 ST
Native American 48 - 1.76%
Asian 20 .73%
Unknown 15 «55%
Male 2,687 98.46%
Female 42 1.54%

States with the largest number of prisoners on death row are Florida, Texas, and
California. ,
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Fifteern “states do not have Capital Punishment, they are: Alaska, District of
Columbia, Hawaii, Iowa, Kansas, Maine, Massachusetts, Michigan, Minnesota, New
York, North Dakota, Rhode Island Vermont, West Virginia, and Wisconsxn.
*Source. "Death Row U .S A." published by. the NAACP. '

METHODS OF EXECUTION

AlabDAMA . e s eoecccocnssasassssssssassassssssesassBlectrocution
AriZONA..ecececesssecssescssessassenssssssssess.liethal Injection or Gas Chamber
ATLKANSAS e ceeessescsacssccssssasenassssssssssssslethal Injection or Electrocution
CalifOrnideceecececsosacsasesssessssasassnassas.liethal Injection or Gas Chamber
COLloradOeeeessscssscosasscessssccasnsensassssssliethal Injection

CONMECEICUE e seasaocsseosessassasaasssaanssasass.Electrocution
Delaware.scsecessasssssccccccsasasveasasssssss.lethal Injecpion or Hanging
FLOTidaAeeeseaceanascnsscsasesseanscnsncssssesssss.Blectrocution
GeOTg1l8ceeeseetesesccsssassoasnssnssassssesssssElectrocution
T1dahOeeeececccesocosscensccsassssassscssasssessslethal Injection or Firing Squad
I11in0iSeecescsesssscsasancesssecccnsossssscososlethal Injection - .
INdiana.ececcseccsssccesessssssancacnsesacesssscfBlectrocution
KentuCky.seeaoaossesasssescsasasssaesssessascssssElectrocution
LOUiSianaecseeceessceceacscsesssesssasssssassssLethal Injection
Maryland.......................................Gas Chamber
MiSSiSSipPilsescececesasecacasssasasssssssasssss.lethal Injection or Gas Chamber
MiSSOUri.eeieenssoesseadsossnsssesnssasecsssersss.lethal Injection

MONIEATIA s e sassseescasssnsnsecsssassaasssasasessslethal Injection or Hanging
NeDTASKA e eseoeeoasseasssssssassasssssssansessasElectrocution - oL
Nevada..ceceooeoosasscensssscssssssssssscascssssaliethal Injection

NeWw JerSeYecescososssssasessssesnsenasssassasssa.liethal Injection

New MeXiCO.coeoeossssassassssosassnsssassssass.Lethal Injection

NOrth Carolin@c.eececscsescssccessaseessasssasssliethal Injection or Gas Chamber
ORiOeeaeecscacsessasasnsssssssassenseasnssssnsssBlectrocution

OK1AhOMA« e eveeasonsannsnncascncasasasasassssssLethal Injection
OL@gOMN.ecscersesonscssesossascsncsacsssasnssovssssslethal Injection -
Pennsylvanideiceessesecceccsascsssascssssessssslethal Injection

South CarolinNd.ciceessesesssceseasssaseasasessss.Blectrocution

SOULH DAKOLAeeesesssssnssecacsnesaasacacsssessslethal Injection

T ONIICS S cinsssssnsssassssscaceasssssssssssssssBlectrocution

TOXAS e eeaeesesncsssscssssascssassacnssssssssssolethal Injection o
Utaheoeeeesoeeocosacsscssacsssssasasnessasssssslethal Injection or Firing Squad
Virgini@eeeeeasesesssoscsessassseassssceansssssssEBlectrocution
WasShingtonNeesesesecssesesessessasnansssoessesssslethal Injection or Hanging
UsSe Militaryeeeeoeosssssassasesasesenaoessssssliethal Injection <

U.S. GOVerNmeNt.eceeeeaesassassssessscensssosesslethal Injection



o MEXICAN NATIONALS EXECUTED IN TEXAS

Name o :‘g;“" " Gounty Crime Date Executed
Jane i Lounty 2LaEe , !
Agapito Rueda _El Paso | Murder ~ 01/09/26
Emeliano Benevidez - Schlet®her’ Murder 08/08/42
Ramon Rodriquez Dallas Murder 03/25/93°

CAPITAL PUNLSHMENT INFORMATION

The electric chair, whidh was used in Texas from 1924 through 1977, was the

original chair built from oak in 1923-24. : /
The elactric chair was first used om February 9, 1924. Five men died on that
date in the following order: ' -

Charles Reynolds Black Red River. County Murder

Ewell Morris - . Black Liberty County Murder

George Washington Black Newton County Murder

Mack Matthew ' Black Tyler County , Murder

Melvin Johnson = = Black . Liberty County - Murder

Between February, 1924 and July, 1964, a total of 506 men and women were placed
on Death Row in Texas; of those, 361 died in the electric chair.

Black 220 Murder 259
White 108 ’ Rape ‘ : 97
Mexican American 23 ’ Armed Robbery 5
TOTAL 361 ~ TOTAL ° 361

The last man to die in the electric chair in Texas was Joseph Johnson (Black
male, Harris County, Murder) on July 30, 1964. ' '

When capital punishment was declared '"cruel and unusual punishment! by" the U.S.
Supreme Court on June 29,.1972, there.were 45 men on Death Row in Texds and 7 in
county jails with a death sentence. All of the sentences were commuted to life
sentences by the Governor of Texas, and Death Row was clear by March, 1973.

The Texas Legislature revised the Texas Penal Code effective January 1, 1974,
and once again, Texas courts began assessing the death penalty. The first man
placed on Death Row under the new statute in February, 1974 committed suicide on
July 1, 1974,

On August 29, 1977, the method of execution in Texas was changed from the
electric chair to death by injection. Charlie Brooks Jr. was the first man to
be executed using this method on December 7, 1982. '

- -



DRUGS USED IN LETHAL INJECTION

SODIUM THIOPENTAL *$13.90 per kit
: - (approximately 2 kits per execution)

PANCURONIUM BROMIDE $ 8.32/amp
' (approximately 5 amps per execution)

POTASSIUM CHLORIDE $ .21/amp
(approximately 10 amps per execution)

TOTAL APPROXIMATELY $71.50

.

¢

TEXAS PENAL CODE, Acts 1992, 72nd Legislature, Chapter 12 effective January
1992. -

PC Sec. 19.03. Capital Murder. (a) A person commits an offense if he commits an
offense in which he intentionally or knowingly causes the death of an individual
and:

(1) the person murders a peace officer or fireman who is acting in
the lawful discharge of an official ducy and who the person knows is a
peace officer or fireman;

(2) the person -intentionally commits the murder in the ‘course of
committing or attempting to commit kidnapplng, burglary, robbery,

‘ aggravated sexual assault, or arson;

(3) the person commits the murder for remuneration or the premise of
remuneration or employs another to commit the murder for remuneration
or the promise of .remuneration;

(4) the person commits the murder while escaping or atcempting to escape
from the penal institution; -

(5) the person, while incarcerated in the penal institution, murders
another who is employed in the operation of the penal institution; or

(6) the person murders more than one person:

(a) during the same criminal transaction; or
(b) during different criminal transactions but the -murders are
committed pursuant to the same scheme or course of conduct.

Under the present law, a person convicted of capital murder may be sentenced to
one of two sentences - death or life imprisonment. (A person must serve at
least 35 calendar years of a life sentence.)

If the jury answers three questions with yes, the sentence is death. The
questions are:

(1) Did the defendant act intentlonally and should he have known - someone mlght
be killed? : S o



(2) 1Is there a probability that the defendant would in the future commit (“
criminal acts of violence that would constitute a menace to society?

-

(3) Was the conduct oflthe.defghdanﬁ.in’killing,the deceased unreasonable in
response to -the provocation, if any, of the deceased?
1 o o o

—

CODE OF GRIMINAL PROCEDURE

Art. 43.14 - Eigcutipn of Convict

Whenever the sentence of death is pronounced against a convict, the sentence
shall be executed at any time before the hour of sunrise; on the date set for
execution not less than thirty days from the day of sentence, as the court may
adjudge, by intravenous injection of a substance or substances in a lethal
_quantity sufficient to cause death and until such convict .is dead, such
execution procedure to be determined and supervised by the Director of the Texas
Department Criminal Justice.

Acts 1992, 72nd Leg., vol 3, p., 414, ch. 43.

Art. 43.15 - Warrant of Execution

Whenever any person. is” sentenced to death, the clerk of the court in which the
sentence 1is pronounced, shall within ten days after sentence has been )
pronounced, issue a warrant under the seal of the court for the execution of the ( ‘
sentence of death, which shall recite the fact of conviction, setting forth :
specifically the offense, the judgement of .the court, the time fixed for his
execution, and directed to the Director of the Department of Criminal Justice at-
Huntsville, Texas, commanding him to proceed, at the time and place named in the
sentence, to carry the same into execution, as provided in the preceding
Article, and shall deliver such warrant to the sheriff of the county in which °
such judgement of conviction was had, to be by him delivered -to the said
Director of the Department of Criminal Justice, together with condemned person.
Acts 1992, 72nd Leg., vol., 3, p. 415, ch. 43.

8
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Art 43.16 — Taken to Department of Criminal Justice

Immediately upon the receipt of such warrant, the sheriff shall transport such
condemned person to the Director of the Department of Criminal Justice and shall
deliver him and the warrant aforesaid into the hands of the Director of the
Department of Criminal Justice and shall take from the Director of the
Department of Criminal Justice his receipt for such warrant, which receipt the
sheriff shall return to the office of the clerk of the court where the judgement
of death was rendered. For his services, the sheriff shall be entitled to the
same compensation as is now allowed by law to sheriffs for removing or conveying
prisoners under the provisions of Section 4 of Article 1029 or 1030 of the Code
of Criminal Procedure of 1925, as amended. . :

‘Acts 1992, 72nd Leg., vol 3, p. 415, ch. 43.



Art. 43.17 - Visitors

Upon the receipt of such condemned person by the Director of the Department of

“Criminal Justice, he shall be conflned therein until the time for his execution

arrives, and while so" confined, all persons -outside of said prison shall be
denied access to hlma'except his physician and lawyer, who shall be admitted to
see him when necessary to his health or for the transaction of business, and the
relatives, friends, and spiritual advTsors of the condemned person; who shall be
admitted to see and converse with him at all proper times, under such reasonable
rules and regulations as may be made by the Board of Directors of the Department
of Criminal Justice.

Acts 1992, 72nd Leg., vol 3, p. 416, ch. 43.

Art. 43.23 - Return of Director

When the execution of sentence 1is*suspended or respited‘éo another date, same
shall be noted on the warrant and on the arrival of such date, the Director of
the Department of Criminal Justice shall proceed with such execution; and in
case of death of any condemned person before the time for his execution arrives,
or if he should be pardoned or his sentence commuted by the Governor, no
execution shall be had; but in such cases, as well as when the sentence is
executed, the Director of the Department of Criminal Justice shall return the
warrant and certificate with a statement of any such act and his proceedings
endorsed thereon, together with a statement showing what disposition was made of
the dead body of the. convict, to the clerk of the court in which the sentence
was' passed, who shall record the warrant and return in- the minutes of the court.
Acts 1993 72nd Leg.,'vol 3, p 416, ch. 43 ’ v :

Art. 43.24 —~ Treatment of Condemned

No torture, 1ill treatment, or unnecessary pain, shall be inflicted 'upon a
prisoner to be executed under the sentence of the law.
Acts 1992, 72nd Leg., vol 3, p. 417, ch. 43.

Art. 43.25 -~ Body of Convict

The body of a convict who has been legally executed shall be embalmed
immediately and so directed by the Director of the Department of Criminal
Justice. If the body is not demanded or requested by a relative of bona fide
friend within forty-eight hours after execution, then it shall be delivered to
the Anatomical Board of the State of Texas, if requested by the Board. If the
body is requested by a relative, bona fide friend, or the Anatomical Board of
the State of Texas, such recipient shall pay a fee of not to exceed twenty-five
dollars to the mortician for his services in embalming the body for which the
mortician shall issue to the recipient a written receipt. When such receipt is
delivered to the Director of the Department of Criminal Justice, the body of the
deceased shall be delivered to the party named in the receipt or his authorized
agent. If the body is not delivered to a relative, bona fide friend, or the
Anatomical Board of the State of Texas, the Director of the Department of
Criminal Justice shall cause the body .to be decently buried, and fee for

- -



embalming shall be paid by the county in which the indictment which resulted in

the conviction was found.
Acts 1992, 72nd Leg., vol 3, p. 417, ch. 43,

te

.}l“ o

Currently there are 10 men on death ro&% that committed capital murder at the age
of 17: :

&)

(2)

(3)

(4)

JOSEPH JOHN CANNON #634
DOB: 01/13/60 Rec. 05/0?/79 Date of Offense: 09/30/77 (Bexar Co.)

Convicted of the murder of Anne C. Walsh, sister of pan Carabin, Cannon's

court—appointed attorney on a burglary charge. . Gannon shot Walsh seven

times, tried to sexually assault her, then stole her daughter's car,
several firearms, etc.

CURTIS PAUL HARRIS #637 EXEC“T?D ?_’.93

DOB: 08/26/61 Rec: 06/071/79 Date of offense: 12/11/78 (Brazos Co.).

Convicted of the beating death of Tim Merka of Mumford. . Murka was killed

after he stopped to help Harris and three others on a Brazos County road

where their car had stalled. Harris beat Merka to death with a tire tool,

then the group stole Merka's wallet and his pickup truck.
EFREN CASTRO IBANEZ #681
DOB: 10/17/62 Rec: 03/23/81 Date of offense: 01/29/80 (E1 Paso Co.)

Convicted of the strangulatlon death of his 38 year old homosexual lover,
William Morris. Ibanez strangled Morris with a shirt after objecting to
Morris' request that he be sodomized. 1Ibanez stole Morris' car after the
killing and drove it to Juarez, Mexico. T
GARY GRAHAM #696

[ RYN

+ -

DOB: 09/05/63 Rec. 11/10/81 Date of offense: 05/13/81 (Harris Co.)

Convicted of the shooting death of Tucson, Arizona resident Bobby Grant
Lambert, 53, who was robbed and killed in the parking lot of a Safeway
store. Graham, also known as Kenneth Stokes, was sentenced to an
additional 20 years when he pleaded guilty to robbing and assaulting 10
people all over the city in a six~day May crime spree.
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(5)

(6)

(7

(8)

(9)

10)

ROBERT A. CARTER #708

DOB: 02/10/64 Rec. 03/12/82 Date of offense: 06/24/81 (Harris Co.)

_Convicted of the.'shooting death of Sylvia Reyes, 18, 'a convenience store

clerk during a robbery, Carter was also connected with the shooting death
of R.B. Scott, 63, during a robbery at a beauty supply store in Lockwood.

BOBBY JOE WILLS #795
DOB: 01/28/67 Rec. 05/17/85 Date of offense: 01/17/85 (Orange Co.)

Convicted for the aggravated robbery and .shooting death of convenience

store clerk Judy Bracewell.
/

GERALD L. MITCHELL #838 .

DOB: 12/27/57 Rec. 07/24/86 Date of offense: 06/04/85 - (Harris Co.)

Convicted of the shooting death of Charles Marino, 20, during a drug buy.
(Mitchell also shot Marino's brother-in~-law, but he survived.) Mitchell
stole Marino's car and approximately $25 when he fled the scene.

" MAURO MORRIS BARRAZA #996"

DOB: 05/05/72 ‘ Rec. 07/24/86 ~ Date of 6ffeﬁse: 06/14/86 (Tarranﬁ‘Co )

Convicted of the robbery and murder of 73 year old Valorie Nelson after
entering her home through a broken window. She was struck in the head with
a pair of shrubbery shears and then was trounced by Barraza, resulting in-
her chest being crushed. Her throat was also cut.

JOHNNY LEE REY #999021

DOB: 04/27/73 Rec. 02/11/92 Date of offense: 05/11/90 (Randall Co.)
Convicted of the robbery and murder of 72 year old Hilton-Raymond Merriman
Sr. of Canyon. Rey and five codefendants forced their way into Merrlman s
trailer home. When he confronted the intruders, he was beaten 0 death.
MIGUEL ANGEL MARTINEZ #999026

DOB: 08/06/73 Rec. 05/01/92 Date of offemse: 01/18/91 (Webb Co.)
Convicted in connection with the brutal murders of three persons inside a

Laredo residence. The three were stabbed or hacked with an axe while they
slept.



In additiom, four death'row inmates (age 17 at time of offense) had their
sentences commuted to Life:

LEE ROY BARROW. #416013 was sentenced to death for the July 27, 1980
robbery/beating death}of Lynn Sternberg, 70. ,Barrow robbed Sternberg for money
to go to a massage parlor, where he was later arrested.

VICTOR RENAX‘ BURNS #438179 was seﬁtenced 4to death for the March 28, 1981
shooting death of Johnny Lynn Hamlett, 20. Hamlett was shot 14 times with a .22
caliber rifle and robbed of an indeterminate amount of money. Burns testified
that he waited in the car while his brother, William Burns and accomplice Danny
Ray Harris went inside.

BILLY JOE BATTIE #511415 was sentenced to die for the robbery/murder of Peggy
Hester, 19, a convenience store clerk at the IN-N=QUT Food;Store in Fort Worth.
Customer, John Howard Robinson, was also killed. Both victims were shot with a
.410-gauge shotgun. Battie netted $52.72 from the robbery.

JOHN D. MATSON JR. #626762 was convicted of the kidnapping of a 34 year old
black female, who he took to Klrkwood and Bellaire in Houston and robbed and
stabbed to death.

The following anates were 17 at the time of offense and have since been
executed:

JAY KELLY PINKERION #686 L
DOB: 02/14/62 Rec. 06/29/81 Date of offense" 10/26/79 (Nueces Co.)

Executed 05/05/86 for the murder:of.Sarah»ann Lawrence during a robbery with-
intent to rape. Lawrence was stabbed more than 30 times. Pinkerton was also
convicted of capital murder in the stabbing death of Sherry Welch.in Amarillo.
Welch was stabbed approximately 30 times and raped.

CHARLES FRANCIS RUMBAUGH #555 : .

DOB: 06/23/57 Rec. 08/25/76 Date of offense: 04/04/75 (Potter Co.)

Executed 09/11/85 for the murder of Michael. Fiorillo, 58, during a Jewelry store
robbery. W _ . .

JOHNNY FRANK GARRETT #729
DOB: 12/24/63 Rec. 12/15/82 Date of offense: 10/31/81 (Potter Co.)

Executed 02/11/92 for the murder of Sister Tadeo Benz, 76, a nun at Francis
convent in Amarillo. Sister Benz was raped, strangled, and beaten.



WOMEN ON DEATH ROW

Before capital punishmént was ‘declared "cruel and unusual punishment'" by the
U.S, Supreme Court on’June 29 1972 there were three women. on death TowW: -

Emma Oliver #340 . (B/F) DOB: 09/23/10 Rec. 04/01/51
Bexar County~- Murder
Commuted to Life: 06/29/51
Deceased 02/06/53

Maggie Morgan #427 (B/F) DOB: 09/14/12 Rec. 06/01/61
Harris County - Murder .
Commuted to Life 07/25/63

Carolyn Lima #443 =~ (W/F) DOE: °02/23/42 Rec. 01/16/61
Harris County - Murder
Retried and received again 03/13/64 with a sentence of
five years for murder without malice.
Discharged 04/03/65.

Velma Barfield was the last woman legally executed in the United States. She
died by lethal injection November 2, 1984 in North Carolina's execution chamber.

From 1930 to 1962, 30 women were put death for commltting murders, one for.
kidnapping, and one for espionage. ' - - Lo :

There has never been a woman executed by the State of Texas.

The following women were sentenced to death after capital punishment was
reinstated in 1974, four (4) are still on Death Row in Texas: -

MARY LOU ANDERSON (W/F) DOB: 09/16/43 Rec. 09/06/78
Commuted to Life: 10/31/78

LINDA MAE BURNETT (W/F) DOB: 02/03/48 Rec. 03/23/79 -
Commuted to Life



The following women are currently on Death Row:

PAMELA LYNN PERILLO #665
(W/F) "DOB:: 12/02/55 Rec. 09/11/80 (Harrls Co )

Sentenced to death for robbing and strangling to death Bob Skeens of Houma, LA.

KARLA FAYE TUCKER #777

(W/F) DOB: 11/18/59 Rec. 12/18/84 (Harris Co.)

Convicted of capital murder in the 06/13/83 pickax murder of Jerry Lynn Dean,
26.

.




BETTY LOU BEETS #810
(W/F) DOB: 03/12/37 Rec. 10/14/85 (Henderson Co.)

Sentenced to death for killing her fifth husband, Dallas Fire Céptain Jimmy Don
Beets, as part of a slc,heme to collect as much as $100,000 in life insurance and
pension benefits.

-
TEXAS!

FRANCIS ELAINE NEWION #922
(B/F) DOB: 04/12/65 Rec. 11/17/88 (Harris Co.)

Convicted in the April 1987 slayings of her husband,.Adrian, son, Alton, 7, and
daughter, Farrah, 21 months, for insurance money.
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TEXAS NO 1 IN EXECUTIONS

" By KATHY FAIR

k Houston Chronicle . .

%
I%ﬁ?‘gfILLE Harris County juries have

4" sent nearly twice the number of black inmates

"to death row as whites, accounting for 40

- -percent-of 1all .Texas "black pnsoners facing - :Y

xdeath ‘by injection.

'f % "That factputs the Houston area far ouf of step

«*with all other counties-in Texas and with what

*. ‘many researchers haye found in their studies of . i
. iracial disparity-in capital punishment. ;
Harris County has sent 51 black murderers to

"death row. — almost four times as many.as
.« Dallas County. The 14 condemned killers from
" Dallas County represent the second highest
> nurnber“of black death row inmates from a

ff smgle county. %

Qusnons about who is being sentenced to die

Evolutlon of exécu- -
tions: Page 19A.: . .-

— and why ~ are being raised as Texas marks
another milepost in its criminal justice system:
the death of the 50th prisoner since the state
resumed executions.10 years ago: '

Since December 1982, Texas has outpaced all

of the 34 other stales that can impose capital

pumshment And with eight executions in the
first five months of the year, state officials are
predicting they will eclipse the 1986 record of 10

_ executions.
- Leigh Dmgerson, executive d1rector of the

National Coalition to Abolish the Death Penalty,

said the large percentage of “blacks sent from -

Harris County is “not out" of line
see across the country.” o

But, she added, “It is d:stur ng bemuse of »
what it says about our societyand: ‘what it says . -f

about our criminal Justice system;” = - -

Diann Rust-Tierny, executive 'dxtector of the <k

American Civil Liberties Union’s Capital Pun-

ishment Project, said it’s difficult to analyze’
what might be happening in Harris County.

without having all the data, .“but ‘there is

certainly. enough there to raise some questmns -

See EXECUTIONS on Page 19A;

-«

Ear

Carlos Antonio Rios 1 Chronlcle.

On this table in the death chamber at the Department of- Correc- -
.tions’ Walls Unit at Huntsville, the state has lethally mjected 50 "
'convrcted kmers since capital pumshment was remst:tuted in1973. ~

ova)



Executions

Continued from Page 1A.

and take a closer look.”

She added Harris County “may fit
into a pocket of discrimination,” one
of several some experts have identi-
fied in the country.

Overall, the racial makeup of
death row Js nearly half white. Ac-
cording to state prison records, 168
of the 356 prisoners under a death
sentence are Anglo; 125 are black; 59

are Hispanic; and three are of an. .

other race.

Based on studies that two Texas
researchers have conducted on ra-
cial makeup of Texas’ death row, the
Harris County figures suggest that
something may be amiss.

Comparisons of the racial makeup
of Harris County death row inmates
with all prisoners from Harris
County are not readily available,
prison officials said, because of dif-
ferent manners in which those fig-
ures are collected. . .

But some' comparisons can be
made with the total number of new

prisoners that Harris County sent to -

the Texas Department of Criminal
Justice in fiscal year 1991. For ex-
ample:

% Black felons represented 57 per-
cent of the 4,679 sent to prison from
Harris County last year. .

B Whites represented 21 percent of
prisoners. »

W Hispanics made up 20 percent of
the Haxg:arsm County contingency in
prison.

W Asians, American Indians and
other groups accounted for less than
1 percent of those in prison.

Capital punishment foes have long
argued the death penalty is discrimi-
natory because a disproportionate
number of blacks and poor people
are executed.

Racial discrimination against of-
fenders being sent to the ceath
chambers was one of the reasons the
U.S. Supreme Court abolished capi~
tal punishment in 1972. The Texas
Legislature rewrote the death pen-
alty statute in 1973 to eliminate that
potential bias, and the Supreme
Court upheld the new law in 1975,

Nearly all the research being done
nationwide shows the original dis-
crimination against black offenders
has been wiped.out with the newer
statutes, says. James Marquart, a
criminal justice ‘professor at Sam
Houston State University.

Some research suggests that Texas
law “has not met its legal objectives
in reducing or eliminating arbitrari-
ness and discrimination in capital
punishment,” Marquart said.

“Despite the Supreme Court's ef-
forts to assure fair and non-discrimi-

natory imposition of capital punish
ment, racial factors still influence
the capital punishment process in
Harris County.”

But Marquart cautions that statis-
tical analyses “mask what’s goingon
in the real world. Youcan’t draw any
global conclusions from the studies.”

v For example, Marquart's own
study of racia} disparity in Harris
County death sentences between

* 1980 and 1988 ndicates that Anglos -

in Harris County are nearly twice as
likely to be sentenced to death as
black defendants and nearly five
times as likely as Hispanics, he said.
“The diff in the 3\
‘that Marquart’s study makes and
those suggested by thé raw data can
be explained by other factors that
juries take into consideration when
sentencing a killer to die, experts
. say. .
*  Marquart said his study took into
account such factors as brutality of

crime, prior record of the defendant d¥

" and whether the murder victim also
was raped, robbed or burglarized.

When those Issues are taken into
account, they explain away a lot of
what initially appears to be racial
bias, some experts say.

The raw figures represent racial
disparity, Marquart said, but they do
not mean that black defendants are
being discriminated against by
Housf juries, -

Nearly all the research being done
nationwide, Marquart and others
say, shows that the original concern
over discrimination against black
offenders has been wiped out with
the newer capital sentencing stat-
utes. .
Victims’ race a factor

Marquart and a researcher at the
University of Texas, Sheldon Ek-
Iand-Olson, contend that the discrim-
inatory aspects of the death penalty
show up in the race of the victims,
particularly when whites are mur-

dered by blacks.

Texas Iaw does “Jittle to check the

discretion of prosecutors in deter-
mining if the case will be tried as a
capital murder ang if plea bargain-
ing will be utilized” Marquart said.

“Prosecutors in'Texas still have
the power to reduce a capital mur-
der charge to murder or a lesser
charge, and they have significant
bargaining power throughout the en-,
tire capital punishment process,” he
added. “That's the black box. That's
where the discrimination is going to
enter.” .

Harris County District Attorney
John Holmes bristles at the sugges-
tion there’s any racial bias — either
with offenders or victims — in Har-
ris County capital cases.

Hessaid he alone determines which
felony murder cases to seek death
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The Texas electric chair was used 361 times from 1924 to 1964,
Since the state resumed executions 10 years ago, Texas has put
50 prisoners to death by lethal injection.

sentences in and which to try as
lesser offenses.

“In no case am I told or advised or
know the race of the vietim or
defendant,” he said.

A trend in rape cases

Holmes said he intentionally de-
signed the summary forms used in
all potential capital cases in 1979 so
the race factor would be omitted, “
didn’t want anyone to accuse me or
this office of this,” he said.

Ekland-Olson is skeptical. .

“I hope that's true,” he said. “But it

strains believability.” .
“The only strong case for saying
the death penalty operates in racist
patterns is in rape cases,” said Ek-
land-Olson, who conducted his own
study of death sentences in Harris
County. “Cases involving white vic-
tims are much more likely to result
in a death sentence than those in-
volving either blacks or Hispanics.”
He examined 468 felony murders

sentences were five times more
likely fo occur with white victims
than black victims, and 3.1 times
more likely to occur with white than
Hispanic victims.

“Going all the way back to 1924,”
Marquart says, “Texas has never
executed anyone for the rape or
rape-miurder of a black victim.”

But Ekland-Olson acknowledges
that his research indicates that fac-
tors other tham racial bias could
explain. why felons who murder
white victims are more likely to be
sentenced to death.

" “Tt may be that the race differen-
tial, especially in rape cases, comes
not so much from racial consider-
atons as it does from the ‘stranger’
factor,” he said.

" That means rape-slaying cases in
which the victim did not know her
assailant are much more likely to
result in a death sentence than are
cases in which the victim knew her
attacker, Marquart said. And that
disparity can be further explained by
the fact that felons are more brutal
with victims they do not know.

Holmes gets some support in his
Insistence that there are no patterns
of racial discrimination: from Ste-
phen Klein, senior research scientist
for the Rand Corp., a California-
based thiok tank.

Klein conducted an independent

1 study of racial patterns in capital

cases at the request of the California
attorney general and testified about
such issues last year before a Con-
gressional subcommittee.

“Race of victim is not a factor for
the Zion’s share of the cases that are
subject to the death penaity,” he told
lawinakers. And where it does occur
it oceurs in such small numbers it is
not statistically significant, he said.

Too many variables

“The problem with anyone's re-
search in this area is that you can
never identify all the variables,” he
said in an interview last week. “All
research in this area is suspect, even
mine. It’s a substantial problem.”

The appearance of racial discrimi-
pation in rape-slayings that Eck-
land-Olson found can also be ex-
plained, Klein said, by research indi-
cating that rape occurs more often
withiz racial groups.

“It is unusual to have inter-racial
rape, contrary to popular thinking,”
he said. Cases of white men raping
black women are “pretty unusual,”
he added, and that factor would
explain why researchers like Ek-
land-Olson have found more cases of
white rape-staying victims resulting
in a death sentence.

es of racial bias in

(murders during the o of
rape, robbery or burglary) that oc-
curred in Harris County between
1980 and 1988. He found that death

A
death sentences disappear when re-
searchers examine all the other fac-
tors that juries take into consider

Texas executions -

per year H
Since the 1982 reinstatement of ;
capitat punishment, 50 persons: |
have been exscuted.

1991 PRI
1990 REENN]

1989
1988
1987
1986
1985
1984

Ttrrdvan

Death row inmates’
by race ;

. S 5 ¥
Source: Texas. Deparimant of Criminal Jrstide
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ation wher deciding whether a capi-
tal murderer should live or die, Klein
said. ’:‘,
For example, juries are miore
likely to return death sentences in
cases where the victims were tor-
tured, in cases involving mom-and-
Pop grocery store killings or in.cases
where the defendant has a prior
criminal record. None of those fac~
tors, he said, is related to racial bias.!
yet they may show up in cases;of
black-on-white crime. IS
“There is racial disparity, and
nobody’s denying-that,” Klein sdid.
But research just doesn’t support the
notion that the disparity exists be-
cause of racial discrimination. | °
; I
“The disparity exists, and it 1§ &
large and pervasive difference,”rhe:
said. “But it's never going to !go!
away. It exists in almost every area’
of society,” including education and:
income. ;‘
Nonetheless. Klein said, continued’
research into racial bias and death
sentences is worthwhile. .

“There’s a value (in the research) if
people have a perception that the
system is unfair,” he said. “If it is
unfair, then we ought to examine the
reasons why. That's a reasonable

-goal. The problem is research will

never be able to put the issue s
rest”



Bt - — ) e~ -

—

,—/(/m'j e/ C

7‘//(//// Cig

(wEw)

—
S e TS
/ - /< { P N,

Evolution of executions:

By KATHY FAIR
Houston Chronicie

HUNTSVILLE — When Charlie
Brooks became the first man in the
United States to be executed by
lethal injection on Dec. 7, 1982, he
died a celebrity, although an ignobl

one,
With the attention of the natlop’s
pews media, Brooks went to his

death in the glare of tel
and newspaper
glow of dozens of candles carried by
capital punishment foes.

1In stark contrast, on Friday, when
Robert Black became the 50th Texas
killer put to death, there were few
television cameras, scant headlines
and the flicker of a lone candle
raised by the remaining stalwart in
local Amnesty Interpational ranks.

Since Brooks’ death, Texas has
become the national leader in the
number of prisoners put to death — a
record that earns kudos from law-
and-order conservatives and casti-
gations by- Amnesty International
and the National Association for the
Advancement of Colored People’s
Legal Defense Fund.

The only executiop in the past few
years to garner much press attestion

" was the Feb. 11 death of Johnny
Frapk Garrett, convicted of the
rape-slaying of an Amarillo nun. But
his case grabbed the media spotlight
briefly only after Gov. Ann Richards
granted a 30-day reprieve in his case
at the behest of Pope John Paul IL

Execution statistics paint an
alarming picture of Texas and the
felons who shot and stabbed, pum-
meled and poisoned their way to
infamy:

' mOf the 50 prisoners executed
thus far, 40 percent killed during a
robbery; 18 percent during a rape; 10
percent during a burglary, and 8
percent during an abduction. Thir-
teen percent killed a law enforce-
ment officer.

_ m Four prisoners were put to death
for murder for remuneration and
one each for murder during an es-
cape and multiple murders.

- m Seven prisoners volunteered to
be put to death, abandoning appeals
of their cases.

NAACP Legal Defense Fund re-
cords reveal Texas has executed 26
Anglo, 13 black and 11 Hispanic
defendants. The vast majority of the
victims of these heinous crimes were
Anglos — 21, or 42 percent, were
Anglo males and 19, or 37 percent,
were Anglo femnales.

Six of the victims, or 10 percent,
were Hispanic women. Only two of

men, two were Hispanic men, one
was 2 black female and one was an
Asian male.

Guns were used in 36, ornpement
of the capital murders. Exght victims
were stabbed, three were strangled,
three were beaten and ‘one was
poisoned and another buried alive.

Even more disturbing — at least to
Houston-area residents — is that 36
percent of these men committed
their erimes in Harris County and an
additional 19 percent in adjacent
counties.

Those facts alone, experfs sa
explain the particulariy hanimosed
approach that Harris County has
taken in prosecuting capital crimes
— and following through to get the
defendants executed.

Harris County has 96 killers awaxt—
ing execution. That figure consti-
tutes 27 percent of the 358 Texas
murderers under death sentences
and gives Harris County a larger
death row popuiatxon than all but
seven states.

the victims in these cases were black .z~ In"tomparison, Dallas County has

sent 34 prisoners (8.5 percent of the
total) to death row, Tarrant County
24 (6.7 percent) and Bexar County 18
{5 percent).

Why has Texas been able to carry
out capital punishment more often
than any other state?

The credit — or blame, depending
on where you stand — lies with a
number of factors, experts say: a
climate conducive to capital punish-
ment, aggressive prosecutors, state
and federal judges who no longer shy
away from deciding such cases and
the sheer size of Texas’ death row
population.

“Right now there is a judicial
climate that is complementary to
the public opinion climate,” said
Assistant Attorney General Bill Za-
palac. “It's not that the 5th Circuit

{Court of Appeals, the federal judi--

cial region that includes Texas) is
bloodthirsty, but they have three
states with large death row popula-
tions, and those states have statutes
that have withstood constitutional
challenges.”

said, the California Supreme Court
ruled on only 68 capital cases, and
only four of those were upheld, he
said.

Some state judges, he added, “are
deathly afraid of making a mistake.”

Eden Harrington, director of the
Texas Resource Center — & feder-
ally funded organization that pro-
vides lawyers for death row prison-
ers, agrees the Texas court system is
the key to explaining the frequency
of executions.

TRather than crediting judges with
the ability to make tough decisions
under pressure, though, she said the
system is stacked against the cen-
ter's capital defendant clients.

*T think the system, the process
whereby habeas petitioners (death
Tow clients appealing in the federal
courts) often do not have jegal coun-
sel to represent them, contributes”
to the large number of executions,
she said.

Death penalty litigation in Texas,
she said, is fueled by the arbitrary
setting of execution dates without
regard to whether the prisoner has a
lawyer to represent him.

Texas is the ouoly state in the
natxon, she added where there is no

system spelled
out either in law or by mutual
agreement with prosecutors.

Another key factor explaining the
state’s execution record, experts say,

t.he length of time its capital
i tatute has been on the

- PR Many death penalty advocates, in-
County-by-county convictions ch:éingfofﬁcizls Afsr:m other states,
. . credit former istant Attorney
Convictions by county to Texas” death row as of May 8: General Péu.la Otfenhouserhnow an
Coun No. | Coun ~ No. | Coun No. | assistant US. attorney in Houston,
ty ,ty y with the foresight to have carefully
Anderson 1 | Hamitton 1 | Newton 2 | chosen cases to push through the
Angelina 3 | Hardin 1 | Nueces 7 | federal courts in the early 1980s.
Aransas 1 | Hams 96 | Orange 1 That selection process helped
Atascosa 1 | Henderson 2 | Palo Pinto t | build a solid basis of case law on
Bell 1 | Hidalgo 3 | Panola 1 which the state continues to rely.
ent to Bexar 18 | Howard 1 | Parker 3 As part of that process, said Zapa-
on lights - lac, Texas judges, as well as federal
headlines — and the Brazoria 2 | Hunt 1 Pecos 2 judges in the 5th Circuit — which
Brazos 7 Hutchinson 1 Potter 3 also includes Louisiana and Missis-
Bowie 3 | Jefferson ] Randall 3 sippi — simply have becorne more at
Caldwell 1 | Johnson 2 | Sabine 1 | ease resolving life-and-death issues
Cameron 7 | Jones 1 | San Jacinto 1 | i an expeditious manner.
Chambers 1 Kaufman 1 Scurry 1 “Nobody wants to be involved ina
process that resnlts in someone’s
Coliin 7 | Kieberg 1 | Shelby 1 death.” he said. “But they understand
Comal 1 | Lamar 2 | Smith 5 | why it's OK to do these things that
Crockett -1 tamb = 1 Tarrant . 24 run against human nature.”
Dalfas 34 | Lee 1 | Taylor 7 In the late 1970s and early 1980s,
Dawson 1 | teon 1 | Tom Green 4 | theTexas Court of Criminal Appeals
Denton 4 | Liberty 4 | Travis 5 overturned about a third of the death
. - — t convictions because of var-
El Paso 6 | -Limestone 1 1 Trinity 3 ] ious problems the court found in the
Ellis 1 | -Lubbock 8 | Victoria 1 cases, said court administrator Rick
Fort Bend 2 | Madison 1 Walker 3 Wetzel.
Freestone 1 | Matagorda 1 | Webb 2 “Once ‘those areas were cleared
Galveston 4 | Mélennan 7 | Wharton - 1 | up, it was like a road map for
“Gillespie 1 | Milam 1 | Williamson 2 | prosecutors: Here's what you must
avoid if yon want your conviction
Grayson 2 .| Montague 1 | Wood 1 uphbeld,” he said. Now, he said, 90 per
Gregg 2 | Montgomery 4 | Zapata T | cent of trials are being upheld.
Hale 1 HNavarro 5 | Total . 358 Along the way, the 5th Circuit has
Source: Texas Department of Criminal Justice also developed internal procedures
- on how capital cases are pr d,
Chronicle  Zapalac said.

“The result is that they don’t spend
a whole lot of time with each case
trying to decide what the law of the
circuit is.”

In contrast, federal judges in the
9th U.S. Circuit Court of Appeals
have been more inclined to block
executions.

That circuit includes California,
which Jast month executed its first
prisoper in 2 quarter century. But
even that prisoner's death didn’t
come until the US. Supreme Court
issued a unique — and to some,
frightening — reprimand prohibiting
the judges from blocking Alton Har-
¥is' death again without the high
court’s permission.

“There definitely is a philosophic
opposition {to the death penalty)
among a great number of 9th Circnit
judges,” said Dane Gillette, an assis-
tant Californiz attorney general and
president of the Association of Gov-
emment Attorneys in Capital Litiga-
tion.

Gillette said California judges also
are more leery of pushing through
capital cases than are Texas judges.

Between 1977 and 1986, Gillette

books.

Texas became one of the. first
states to re-enact the death penalty
after the landmark 1972 decision in
which the US. Supreme Court de-
clared capital punishment nnconsti-
tutional because of the arbitrary and
discriminatory manner in which it
had been imposed.

By 1976, its law had passed consti-

tutional muster. That early jump-

from the legislative starting block,
notes Mike McCormick, presiding
judge of the Texas Court of Criminal
Appeals, simply has given Texas and
the 5th Circuit more experience than
most other states.

“I think we’ve probably hashed out
every (legal) issue that has been
raised,” he said.

Most experts also say politics play
arole in these cases, especially from
prosecutors who aggressively re-
spond to what the Texas Resource
Center's Harrington describes as the
public’s “great hysteria over erime.”

Texas and the death peﬁ&?{y

¢
. on
i

sald. “And 1 think that helps thciir

campaigos. State judges are infly-'{:
enced by the same factors.” XX 3
But in some cases, prisoners x!m4 :

ply have been on death row for 80"
many years that time is running ouﬂ
for them.

“Time is on your side for a whil
but then time becomes your enemy,”
Wetzel said. “(Prisoners) more ot
1ess get a free ride for about 10 )
years.

The result has been a conﬂlcﬁng
image of the Lone Star State around;
the country.

Nearly 30 percent of all executions
that have been carried out in the
nation since 1976 have occurred in
Texas, notes Karima Wicks,- re-
search director of the Capital Pun-
ishment Project of the NAACP Legal
Defense Fund.

“It has the reputation of belng a-
well-oiied killing machine,” she said.

“Texas is definitely viewed as a”
‘world in itself,” said Harrington. But
it is also viewed as a state in chaos,
not only because of the number of
death sentences carried out but also -
because of the large number of
scheduled executions, she said. -

This month, Texas had a recontl:‘
executions pending. While only three:
have been carried out thus far, the!
schedule kept prosecutors. defense!
lawvers and judges scurrying to han-}
dle the paperwerk involved in the
appellate process.

The figures that foes contend tar-!
nish Texas' image are viewed by,
officials in other states as boostipgi
the state’s reputation, at least in ﬂte.
circle of death penalty lawyers.** |

“Texas has the image of people;
who can get the job done,” said Joan:
Byers, who handles capital Imgatwm
as an assistant attorney generallin
North Carolina.“It has the magenof i
having highly competent lawyers,in {
a circuit willing to expedite cases.”

In contrast to “Texas’ execution:
pace, Mississippi, which alsois inthe,
5th Circuit, has not puta pnsoner wx
death since 1989.

“The Mississippl Supreme Court ls;
reluctant to move on these cases,”!
assistant attorney general MarvigL.!
White said, adding that Missxmppi's-
statute has had several constifu-!
tional problems. H x

“We've done a lot of fine-tuning of !
the law,” he said. “We've had to go!
back to square one several times;

“In Mississippi, you have some

Wetzel, the appeals court adminis-

Pr tors reluctant to go after the.

trator, agrees:

“The vast majority of the public
wants these executions to take place,
and prosecutors go for them,” he

ceath penalty and more likely ito
ptead out cases. On the whole, you .
think of Texas as kind of & free-
wheeling, gun-toting last frontier” :
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Slaying trials
take big toll
-on-witnesses |

Reputations are put
on line, some claim

By KATHY FAIR
Houston Chronicle

Some of the first casualties in capital

murder trials are likely to be witnesses
rather than defendants,

“You put your professionalism and -
reputation on the line
every time you're on
the stand, said
James Marauart. one
of the “hired guns” in
several Texas death
penalty cases,

But Marquart, a
eriminal justice pro-
fessor at Sam Hous-
ton State University, |
said he's quitting be-

J[cause being a profes- ’
fkl’{ml witness for the defense is taking its -
oll, -t

“People think you're a mouthpiece for~".
the defense just hecause they're paying" °
you,” he said, “It’s not fun getting up on .

the witness stand and having someone . {7

tear your head off."

. Ma';lt‘;““ has been a frequent witness ]

in capital murder trials in Texas and a
few other states since he published his.

1988 study challenging the notion that U |.
“psyehiatrists or psychologists could aceu- - {-

rately predict whether a defendant was

likely to rob, rape, maim or murder ' |,

again, . S
Until that time, Dallas psychiatrist

James Grigson.had earned the moniker |-

of “Dr. Death” after testifying for the -
state at dozens of trials, In virtually
every ‘case, he had testified that the .
defendant undoubtedly would commit |
acts of violence in the future, el
Sueh testimony 1s offered to help jurors
answer the question of whether the defen-
dant is likely to commit acts of violence *
in the future. That's one of two questions
posed In the punishment phase of every -]
capital case, ~ T N

row prisoners whose sentences were -
jcommuted when the U.S. Supreme Court
ruled capital punishment unconstitu.
tional In 1972, Marquart concluded that
predictions that those inmates were a
substantial threat to soclely had not -

“A lot of people think you're a sleaze-
ball because you testily for the defen-
dant,” he sald.

.. Windel L. Dickerson, a Bryan psycholo- .,
gist often called the “daddy of defense,”
agrees that expert witnesses for the
{defense often suffer the wrath of prosecu.
tors, jurors, authorities and courtroom’

After studying 47 former Texas death : :

proven true, -3

See WITNESSES on Page 40, |

Witnesses

Continued from Paﬁe 1D,

" abservers because of the message
they convey.
Many prosecutors, Dickerson ad-
ded, “make me out to be a liar an
. common whote.” o
“When I started out doing this, I
promised myself I would stay right

down the middle,” he said. “I may
be wrong in some of my conclu-
sions, but I'm no whore.” .

Prosecutors like Walker County
District Attorney David Weeks,

. however, say expert witnesses for
the defense have lost credibility
"-because the same experts show up
?nt virtually evéry trial and’ hear-

g. o

Many other proseculors. .argue
that the testimohy of defense psy+
chiatrists and psychologists has

become so predictable it's almost
as if the witnesses' testimony hag
been seripted.

Dickerson, who has testified for

the state in a few cases, said such-
criticisms .are sometimes founded
but also could be leveled at the
state, . -
“Some folks feel they're obliged
to try to steer the outcome of a
case based on who's paying them,”
he sald. - -

But he also believes that many

peoi)le are distrustful of psychlai-
ric testimony at trials.

“First, It's an inexact science,”
he said. “Second, many of the as.
sumptions of psychlatrists and psy-
chologists do not mesh with a lot o

" people’s religious bellefs, T

““And finally, there are just
.enough crackpots. running around
- in all professions whocome up with
assertions that {cause) people (to) -
laugh up thelr sleeves.” .
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fansel Charile Brooks, 4077, iy .
M| Executeq; Dec. 7, 1985"""‘ ;

‘ 5
W Victim: David Preston Greqory. 26
Ggltllg& of Oanvlctlc% Tq_m\r%y

Jay Kelly Pinkarton, 24 :

Executes :Mag 18, 1988
Stahbing, Qct. 26, 1979

Victimat 8arah Donn gnce, 30°

K5 John R, Thompson, 32
Executed: July 8, 1987 .
Offense: Shooling, May 21, 1977
Vietim: Mary Virginia Knqupper, 70
County of Conviction: Bexar

Mikel Derritk, 33 Y
Executed: July 18, 1990
Offensa; Stabbing, Oct. 11, 1980
Vietim; Edward Sonnier, 32
County of  Ganvictlon: Harris

Pk BUY
o s
A‘I.I‘ ['l. | |

~ Fifty murderers ha Thn
since Texas reinstituted |ts Supreme Court-sanctioned . R
-executions ;10" years. ago, Law-and-order advocates . = A
applaud the speed with which the state executes ~ three - o
7~ have been killed this, month and a fourth is scheduled -
. ‘10.dle this.week — but death penalty critics decry Texas
iy as a “killing machine In:Texas, capital crimes are
Vo defined as murders that ocour during the commission
Lt qf a ra!p,_e,;rp

e

Dok
Qffanget Ghpaling, Rag. 14, 1976 %
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have died at the hands of the stat ‘ o

bbery,

burglary, abdution or other felony. o

| AR

DY) Jesse de la Rosa, 24
g%mad éwg;:m. 198522 "
¥ anse! ng, .22, 19

B | Victim: Maseod Ghasal o1

¥ County of Carivigtion: Bexar

Michae) Wayne Evang, §0:/
B | Executed; Dec. 4, 1986 v >

N Offense; Shootlrig, June 2§, 1977
Victim: Elvira Guerrero, 36
f County of Conviction: Dallas

Steghen MCoy 40
. Exocyted: M: 1969

, | Offerssa: suaar?guléuqmt. 1081
J.| County of Conviction; Ham

Jos Angel Gordava, 39

Exacuted: Jan, 22, 1892

A Dffanse; smmm, Feb, 27,4882

B Victim: Masel Williams, 32 "
County of Comvigtion! Harg

(over)
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S D ';Id Autry, 29
St
; A 20,
OMSQW%W}' il % Drove, 43\
County-of Comaction: Jefferson

Charies Milton, 34

Exacuted: June 25, 1985

Offense: Shooting, Jun 24, 1077

Victim; Minarea Dentan, 4
County of Conviction; Tarra

Rudy Ramos Esquivel, 50
xacuted: June 9, 1988

Offense: Shooting, June 8, 1978
Victim: Timothy Hearn, 28

Gounty of Conviction: Harris

Richard Andr;de 25

Exacutqd: Dec, :
Offensat S(abblng’, Mar?:ﬁ ;g }ggg
Victim: Cordglla Guevara, 28
Cqunly.of Convition: Nueces

Joseph Starvaggl, 34

Executed: Sepl. 10, 1987

Offanse; Shooling, Nov, 19, 1976
Vietim: Carl Denson, 48

County of Canviction: Montgomery

o 30 060

Executed: Sgpt. 20,

- Offense: Shooting, act. 25, 1980

Victim: Robert Edward Howard, 38
County of Canyigtion: Harris -

wrence Buxton, 38
- Ex‘.-:wtqd:Feb.zs. 1991
.Gffenset Shoaling, s_e?t. 19, 1980
T Nietim Joel Stotnik, 40
Gounty of Gonyiction: Harris

Ce 3
< 1 Johnny Frank Qmemzat
' Execyutad: Feb, 11, 1992
Offensal SIaoblnq: Oct, 31, 1981
Victim: Sistar Tadea Benz, 76
County of Convtcaqn: Potter
- o

tM Victim: Henry Paul Mailloux, 28

W Vietim: Christine Baker, 44

Ronald Clark 0'Bryan,30 PR X D
: Executqa,d:Matqh 3?1984 k L 3 !

! S‘f‘f’anseﬁﬁpllsf‘;nla, , Octy 361. 1974

H Victimg; Timothy Q'Bryan

Caunty ot Gonyictian: Harrs

v

Thomas Andy Barefoot, 39

: Executed: Oct. 30, 1984
Offensa: Shoaoting, Au?_. 7,1978

S Vietim: Carl Lavin, 31
County af Canviction: Bell

M Henry Martinaz Porter, 43
ol Executad: July 8, 1985 °
Offanse) Shaoting, Nov, 29, 1975

Caunty of Conviction: Tarrant

Charies Rumbaugh, 28

Exacuted: Sepl, 11, 1985

-, Qffensa Shaoling.-Anrit 4, 1876
Victim: Michael Fiorillo, 68 1 ;

Caynty of Conviction: Potter L—

Kenneth Brock, 37

Exacuted; June 19, 1986
Offense: Shooting, May 20, 1974
Vietim: Michael Sedita, 31
County of Conviction: Harris

Randy L. Woolls, 36
© ' Exaculed: Aug, 20, 1986.}
Offense: Stabbing, June 16, 1979 1. £
Victim: Betty Stotts, 43
County of Conviction: Tom Grgen

Ramon Hernandaz, 44

S| Executed: Jan. 30, 1987 .
Offensa; Shooting, June 20, 1980

k Victim: Oscar Martin.Fraire; 30 ) -

“ll County of Conviction: E| Paso

Ellseo H. Moreno, 27
Executed: March 4, 1987
Offense; Shooling, Oct, 11, 1983
, Vietim: Russell Boyd, 25
County of Conviction: Fort Bend L

Robort Straetman, 27
Executed: Jan, 7, 1968
d Offense; Shooting, Dec, 17, 1982

¥ County of Conviction; Hardin

Donald Frankiin, 37

. Executed: Nov, 3, 1988
Offense: Stabbing, July 25, 1976
Victim: Mary Margaret

“Paggy” Moran, 27

County of Convictlon: Nueces

Carlos Deluna, 27 .

Executed; Dec, 7, 1989

§1 Offense: Stabbling, Feb. 4, 1983
Victim: Wanda Jean Lopez, 24
County of Conviction: Nueces

R Jerome Butler, 54 |
Executed: April 21, 1990 .
Offense; Shooting, June 17, 1986
Victim; Nathan Oakley, 67 }:
County of Conviction: Harris &

R ,

A Ignacio Cuevas, 59 ‘.
ecuted; May 23, 1991  ~ |

Offense; Shooting, Aug. 3, 1974

<X \ctim: Julla Standlsy, 43

County of Conviction; Harris

Jorry Joe Bird, 54

Executed: June 17, 1991
Offense: Shooting, Jan, 11, 1974
Victim: Vlctor Harrell Trammell, 65 |
County of Conviction: Cameron. L.

David Michael Ctark, %z
Executed: Fab, 28, 199 .
Effensal Slubbing, stabblng; :v: -+
shoating, Feb, 18, 1987
Victim: Charles Gears, 21;
Beverly Benninghoff, 25
4 County of Conviction: Brazos .
Edward Ellls, 38
Executed; March 3, 1992
Offense: Strangulation, Feb, 27, 1983
Victim; Bertie Ellzabeth Eakens, 74
County of Conviction: Harris

Jesus Romero Jr,, 27

Exacuted! May 20, 1992

Offanse: Bealing, stabbing, Dec. 23, 1984
Victim: Olga Perales, 15

County of Conviction: Cameron

‘Robert Black Jr, 45 |

Exacuted: May 22, 1992
Offense; Shooting, Feb, 21, 1985
Victim: Sandra Black, Age 36 §{
County of Conviction: Brazos L2

Cud

Exacuted: Jan, 16, 1985
Qffanse: Shootling, Oct, 23, 1974
Victim: Patrick Allen Randal, 40
County of Conviction: Lubbock

Bl Charjes Wililam Bass, 30
Executed; March 12, 1988 .
Offense; Shooling, Aug:; 16, 1879

A Victim: Charlas Hanry Baker, 51
County of Gonviction: Harrls

Larry Smith, 30

Executed: Aug. 22, 1988

$1W Offense: Shooting, Fab, 2, 1978
4 Victim: Mike Masan, 26

County of Conviction: Dallas

Anthony C. Williams, 27
Executed: May 28, 1987
Offanse: Bludgeoning,

N June 12, 1978

Victin; Vickie Lynn Wright, 13
County of Conviction: Harrls

Raymond Landrg. 39
Executed; Dec, 13, 1988
QOffanse: Shooting, Aug. 8, 1982
| Victim: Kosmas Pritlls, 33
County of Conviglion: Hartls

¢

s Offense: Shooting, March 7, 1983

| Victim; Thomas Stearns, 24

&1 County of Conviction: Harrls

oyle Skillern, 49

Stephen Peter Morin, 34
Executed: March 13, 1085
Qffensa: Shooting, Pec, 11, 1981
Victim: Carrle Marie Scott, 21
County of Conviction; Jefferson

Jetfory Allen Bamor 28

Executed; Aprit 16, 1986

Offense: Slrangulallon, .

. Nav, 24, 1881 phy
Victim: Ruby Mase Longsworth, 52

County of Convictlan: Harris L

Chester Wicker, 37 1.7°%

§ Executed: Aug. 26, 1986 {»
Offense; Buried alive, April 4, 1980
Victim: Suzanne Knuth, 23 |

County of Conviction: Galveston

s

Elliot R, Johnson, 28
Executed: June 24, 1987
Offense; Shooting, April 8, 1982 |.
Victim; Joseph Granado, 67 | .
County of Conviction: Jefferson

Leon Rutherford King, 44

Offonse: Bt ’éeme?: Mm ?tz) 1078
fanse: Bludgeoning, \

o Victim: Michael

Clayton Underwood, 26

County of Conviction: Harrls

Johnny Anderson, 30
Exaculed: May 17, 1990
Offanse: Shooting, Oct. 1, 1981
Victim; Ronald Gene Goods, 22
County of Conviction: Jaffarson

- James Smith, 37
Exeouted: June 26, 1990

Victim: Larry D. Rohus, 44 [#%
County of Conviction: Hartis

James Russell, 42
Executed: Sept. 19, 1991 -
Offense: Shaoting, March 19, 1974

County:of Conviction: Fort Bend

G.W. Green, 42

Executed: Nov, 12, 1991 ¥

Offense; Nov.-19, 1978

Victim: Johnhy Denson, 44
County of Conviction: Montgomery

Blily White, 34

Executed; April 23, 1992
Offansas Shooting, Aug, 23, 1978
Victim: Martha Laura Spinks, 65

Justin Lee May, 46 |5

Executed: May 7, 1992

Offense: Shooting, June 27, 1978
Vietim: Jeanetta Murdaugh, 43
County of Conviction: Brazos



Texas has the biggest
death TOW 1 Armerica.
Over 370 prisoners in

the state await execution.

For a select few there 18
an alternative to being
locked up: working in
the prison garment
facrors. What do they
feel about living and
working in the shadow

of execu gon?




by KATE MUIR

FOR A SWEATSHOP, it all looks pretty normal. There is
the whi-r of industrial sewing machines and a lower note of
chatter Rows of men in white overalls. some wearing match-
ing caps backwards. are sewing trouser shapes and pockets
from grey material. The rest are trimming threads with giant
tailor’s scissors, adding piping, finishing seams. In the office,
someone is doing the books. There is some larking around by
the coffee machine, and copious cigarette breaks. More shop
talk than sweat.

But a1 the far end of the factory there is 2 man on a plat-
feim in a cage. He looks bored and depressed, on show in a
zeo-like way. You begin to feel sorry for him, until you realise
that he is the prison guard, and that the men wandering freely
around the room carrying the sharp metal objects of the cloth-
ing trade are convicted wife-murderers, armed robbers and
serial killers.

To complete the through-the-looking-glass feel of the
experience, the factory manager says that production has
never been better, although over sevén years he has lost 41 of
his “expert tailors to execumtion by lethal Injection.
Replacements are not hard to come by in Hunisville, Texas.
Ti:e state has the biggest death row — 373 prisoners —~ In
America. Its prosecutors take a2 certain pride in that. As
lawyer John B. Holmes, also known as ‘the Deadly DA’ for
his record numbers of death-row convictions, puts it: ‘I say
without apology that if you murder soineone here, the State
of Texas is going to kill you.”

The State of Texas, in its infinite wisdom but limited mercy,
has pumped poisonous potassium chioride into the veins of 71
of its death row inmatés since it reinstated execution in 1982,
Judges are showing increased zeal. Last year, more inmates
were killed than ever before, and prisoners’ legal advisors at
the Texas Resource Centre arc saying again and agam: ‘In the
rush 10 execute our clients, innocent people may be dying.”
Innocent or guilty, the 120 death-row prisonérs on the two
shifts at Huntsville’s Ellis One factory, making belis, bags and
trousers with the matty TCI logo — for Texas Correctional
Industries — feel their work proves that they are productive,
stable people in the prison; that their now ¢ivilised behaviour
shows that execution is a thoroughly unnecessary step. Life
would be just fine with them.

“It’s an opportunity for me to better myself,” says 29-year-
old Ivan Murphy Jr, convicted of robbing and killing a pen-
sioner (as in many of these cases, he alleges his co-defendant
was the murderer). ‘I can get out of myself, not sitting in the
unit all day. I get some pedce of mind at work — it keeps me
from thinking about my problems.”

Through reinforced glass, another prisoner says the factory
has brought him friendship and a sense of worth. ‘How can
anvone say I can’t function within prison? I'm a reliable
worker, but that means nothing in a court of law,” says
William ‘Billy’ Mason, who has been in and out of prison —
mosty in - for murder since 1974. He has aimond-brown eyes
and a charming demeanour. In 1991, according to his record,
he killed his wife with a rock after an argument over loud »

FRIENDS FOR LIFE: work at Hunsville's Ellis One factory gives inmates
the chance 10 make deep friendships

radio musie and got the deuth sentence. Now 40,
he trained as a tailor in his teens. ‘IU's not a ques-
uon of “I have a weapon available” - it’s a 100l of
my tradc. We are 1zilors, making clothes.”

That comforting fantasy will only last until
their exccution dates are set and the prisoners are
removed from the factory. about 2 month before-
hand, “to prepare’. They are sent 1o the town
prison 2bout 15 miles away; 36 hours before exe~
cution time they are put on ‘death watch’, where
their every activity is carefully logged. Some
receive a stay of execution, and are back at the
machines within five days - alongside the col-
leagues they said goodbye 1o for the last time.

‘They know it’s coming.” says Charles Duff, the
factory manager, a friendly man with 2 cigarette
permanently between finger and thumb. ‘They
know more about when a man’s going 10 get exe~
cuted than we do. But it’s accepted when the time
comes. It’s accepting, but it’s kind of quiet, espe-
cially if the guy was well liked. After there has
been an execution and they’re lining up to be
counted in the morning, someone asks for a
moment of silence while they stand there.’

Unlike other death-row prisoners, who are iso-
lated in their cells for most of the day, the factory
workers form decp friendships. Here, unlike the
rest of death row, whites. blacks and Latinos all
mix easily together, making the sudden disap-
pearance of the pattern-cutier or the stacker ali
the more painful. Tyrone Fuller, a smart, bespec-
tacled 30-year-old who works four bours 2 day in
the sweatshop, says he was very close to three
friends who left the production linie for execution.
‘The way I approach it is that day T don’t eat,
whether I knew the person or not, because I think
there should be some dignified way of marking
the Joss.” But despite the sudden disappearances,
the se¢-saw between life and death, what strikes
you most about the factory is the utter normality
of it, and indesd some of the men say it becomes
oddly like the outside world - they work hard
Monday to Friday and find themselves looking
forward to the weekend.

“Nobody thought it would work,” says Duff. *At
first a lot of people said it would be too danger-
ous: the prisoners would be uncontrollabie. The
scissors are razor sharp — they’ve got to be — and
people thought it would be a big mess. But after a
month it was clear the men were committed: they
wanted to work.” One inmate has been working at
the factory for 18 years. A similar scheme is being
tried on Tennessee’s death row with computer
work. In the Huntsville factory, they work not for
money, you understand. but for rhe love of the job.
Up to 20 men volunteer for the factory every
month. but the selection board only takes a few
with good behaviour records. Thie rest are Jeft to
rot 2] hours a day in their cells.

Here is an average day for a prisoner on the
death row segregation wings — those classified as
the most violent and dangerous. Those who are
consiiered by the authorities to have behaved
like anunals are certainly treated like animals.
Break{ast is officially at the cruel and unusual
hour of 3.30am (ahthough some ex-segregation
prisoners claim 3am is more like it). Recreation
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STITCHED UP: 2fter an execution has taken place. someone asks for 2 moment's silence in the workshop

starts at 7am and is either three hours in an out-
side chicken run or an indoors room with a televi-
sion, seats and a punchbag. Lunch is at 9.30 or
10am. Supper is at 3.30pm. Visits to the shower
are made in handcuffs with two guards. When
families come 10 visit (though many disown death
row inmates), the men on segregation are put on
wooden chairs in one of seven blue double-mesh
cages and handcuffed, their relatives slightly hazy
on the other side of a perspex screen.

By working in the factory, zall these extra
restrictions can be avoided; the men can associate
freely with their friends on the wing. serve their
own meals and, of course, drink endless cups of
coffee at work. ‘It’s about not being humiliated,
not being strip searched every time you leave
your cell and having to lift up your genitals so the
guards can look,” says Murphy. “And you don’t
have to be seen by your family in handcuffs.”

The segregation cells are three storeys high,
with sky blue bars topped with extra-thick metal
mesh. Small objects can still be thrown, so prison-
ers being moved down the corridor 1o their celis
walk with two guards behind a perspex shield to
avoid attack, Gang feuds abound. “Think about
1, says Mason. who started out on segregation
like all the factory workers. ‘Some days you're
locked in that cage for 23 hours if they can't
organise recreation properly. They feed you
meals in your house on a tray. It’s six by eight
feel. Your toilet is two feet from your bed.
There's no stool or table. s6 you sit on the bed 1o
eat. You do what you can, but the smell in there
has just built up over the years.”

Itis a 70-degree February day on this visit. but
the summer in the swampy Texas bayou must be
100 degrees of hell. In the cells, wempers fray
because there is no air conditioning. but public
areas like the factory and recreation rooms are
cooled.

“When | was on segregation. I realised that in
some way they had to prove to themselve : and us

that we were not even good enough for 2 prison
environment,” says Mason. “That's why they
really try to dehumanise you on segregation.
Everything you do there. every litile movement
out of the ordinary, is taken as a threat. You're
even a threat 1o the sociery within prison.”

Captain Bill West. head of death row security,
in his net and nylon baseball cap with TDC -
Texas Department of Corrections ~ on the front,
says he is still amazed by the variety of weapons
created by people who have 24 hours z day 1o
exercise their ingenuity. His haul thus far includes
sharp spikes made from fencing wire, typewriter
rods, plastic, wood. and even pork chop bones
until the kitchen felt it safer 1o go boneless.
‘There are feuds. A lot of them have a lot of ene-
mies; there @& dozens of gang members here.”
Last October, one death-row prisoner was
stabbed in the throat with a long metal spike. His
attacker, aiso on death row, was thought o have
cut a hole in the chain fence adjoining their out-
door recreation yards. attacked. and then thrown
the weapon to another inmate.

In contrast. the 120 inmates who work on the
factory save Captain West a great deal of trouble,
He needs far fewer guards for them. and trouble
is rare. There have been four inmate fights in the
seven years of the factory’s existence. No
weapons were used. no blood was drawn. and
three were broken up by other prisoners. ‘These
inmates want to work, they want the little privi-
leges. And they do good work. They're manage-
able. They put pressure on each other because
they don’t want 10 Jose this programme,” says
Captain West.

When their appeals come up some prisoners
elect 10 leave the factory - and lose their privi-
leges - so they can dedicate the whole day 10 legal
work Textbooks abound. and there is much legal
talk in the clothing factory. The men arc cxperts
on seams. darts. the Supreme Court and habeas
corpus appeals. They have 10 know the law. »
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poned. The chaplain had already been
to speak to him. ‘I wrote a last letter to
my family to let them know everything
I’d done in life, instances of when I'd
done right, and when I'd done wrong.’
Fuller admits he committed various
burglaries, and stole credit cards, but he
claims he is innocent of the crime of
which he was accused — rape and mur-
der of a hospital assistant during a rob-
bery at her apartment. Certainly, he
was present during the attack, but his
record notes that one of his co-burglars
reportedly received a life sentence as
part of a plea bargain. Fuller claims he
has been offered a life sentence, but he
refuses to plead guilty to the murder
and rape charges.

Understandably, with unreliable wit-
nesses and layers of appeals which may
take up to 10 years, few lawyers are
willing to take on death row iegal work.
At the same time, sentencing is speeding
up. Why does Texas, of all states, see so

SELF IMPROVEMENT: ‘It’s about not being humiliated’

because there is no legal aid after the first appeal
against the death penalty; pro bono attorneys are
rare, and often an execution date is set without
the prisoner having any legal representation.
Fuller found himself with an execution date set
for 25 January this year, without a lawyer to
appeal it. He managed to get organised five days
before he was due to die, and the date was post-

much capital punishment? A spokes-
woman for legal aid says, “We’ve all wondered

. that. Maybe it’s just a big state. Maybe it’s the

combination of the frontier and southern mental-
ity. Whatever it is, judges in every district can set
execution dates, and we’re often trying to fight
three on one day without the lawyers to cover.’
The National Coalition Against the Death
Penalty has singled out Texas for a special cam-

paign. Last year, the US House Subcommittee on
Civil and Constitutional Rights issued a report
on the death penalty which noted that over the
past 20 years, 48 people nationally have been
released from death row because appeal courts
found them innocent. In the Huntsville factory
alone, 37 men have had their sentences com-
muted to life. Even though critics complain that a
few of the releases have been on technical
grounds, or due to legal loopholes, the commit-
tee’s declaration that the justice system has ‘failed
to offer sufficient safeguards’ seems reasonable.
If 48 were released, how many innocent people
stayed behind to die?

Innocent or guilty, the efficient, production-
line attitude towards an act of sheer barbarism is

~chilling. The men are sent to die in the Walls

Unit, originally built for Civil War prisoners, in
downtown Huntsville. The redbrick building
opposite the Dairy Queen milk bar looks like a
school apart from the rifle towers on the corners,
and the huge white clock on the front. Executions
are in the early hours of the morning. The men
wait out their last minutes in one of the eight cells
adjoining the death chamber. The bars are
painted Day-Glo orange. The cells are double
locked. Behind a metal door at the end is a hospi-
tal trolley bolted to a white pedestal on the floor.
Fat, tan leather straps lie across the padded bed.
On these mornings when a man’s arm receives
the slow intravenous drip of death, the tailors’
sewing machines are silent for one minute at the
start of the shift. Then they whirr again. o
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" 850 Dorsie Johnson Jzr. 912 Cornelius Goss 971 Jesse Gutierrez

~ 851 ‘Michael L. Riley 913 Marlin Nelson - . 972 Genaro Camacho
853 Bénjamin'Boylev : . 914 Earl R. Behringer 973 " Rulford Aldridge
854 John W. Cockrum . - 915 - Damon J. Richardson - 974 Roy G. Smith S
855 Ernest Baldree . "916 Richard Beavers 975 Jesse Patrick {'\;ﬁ
856 Willie Washington ~ - 917 Michael Lockhart . 976 Billie W. Coble '
857 Vernon Sattiewhite . - 918 Anthony Cook . = 977 .Kevin Zimmerman
858  Carlos Ramirez 919 Michael Jones 978 Adolph Hernandez
859 José A. Moreno - -~ 920 Pedro Miniel . - - 979 - Craig Ogan Jr.
860 Robert J. Tennard - 921 "James Clayton ~ ~ ~ 980 Claude Jones
~ 861 John W. Elliott . . 7922 Trancis Newman " 981. Daniel Hittle
.- 862 David M. Long - - . /923 Leopoldo Narvaiz =~ ' 982 Charles D. Hood
863 - Esequel Banda .. . 924 Dominga Cantu . 983 Miguel Flores
..864 - James Lee Gunter = - 925 .Steven Butler 984 Ricky Lee Green
865 Xarl Hammond =~ - - 926 Bernard Amos 985 Hector Garcia
866 David Lee Lewis - 927 Vincent Cooks 986 Gary Etheridge
. 867 James D. Richardson ~ 928 Warren Rivers ‘987 Jermarr Arnold -
- 868 Nelson Mooney = - 929 Timothy Gribble 988 John Yarborough
- 869 Kenneth D. Thomas 930 . David Hicks 989 . Ivan Murphy
- 870 James V.-Allridge . 931  Gary Sterling . .. -.990 ~Robert TLookinbill
871 'Kenneth W. 'First =~ 932 Martin Vega - 991 :Jesus Munoz . =
7872 "Jesse D, Jacobs . 933 John Moody - .+ 992 Mark Robertson . ' . = .
,;873V.M1chae1 Norgls e 934 Tyrone Fuller - 7993 . Carl W. Buntion =
""875 Jerry McFadden - 935 Willis Barnes - 7994 Jack Clark G
. 876 Bruce C. Jacobs -~ ~.'936 - Emerson E. Rudd 995 ' -Larry McTFherson. -
...877 Andre A. Lewis . . . 937 TMNoe Beltran = . 996, Mauro Barraza
878 Martin Draughon 0938 Jeffery Caldwell © 997 James Bigby
879 Alvin U..Goodwin -~ - ' 939 Preston Hughes =~ .~ 998 0'Dell Barnes Jr.
880 Carl Napier . ' = - 940 Dwight Adanandus = . 999 Andrew Cantu
881  Ernest Ray Willis .. 941 Charles Mineés Jr. “1000 Brent Brewer .
882 Richard W. Jones =~~~ 942 Anibal G. Rousseau 1001 James R. Powell
. 883 Tony Rice i/ i+ - . 943 Michael Blue 11002 Lionel Rodriguez
w7 884 Terry Washlngton. 7944 Javier Medinma '~ 1003 David Herman
885~ Jonathan Nobles =~ 945 Gilbert Urbano 1004 Eric Moore.
886 . Brian K. Roberson . 946 Deryl Madison = - ‘1005 Dale Sigler
887  Holt. Boggess = oo 947 Garry Miller . 1006 Steven Staley
888 Alvin Wayne Crane . 948 Guy Alexander - - 1007 LaRoyce Smith
‘889 Roger McGowen - '*" ' 949 John Albert Burks 1008. Jessy San Miguel -
‘Michael W. Rlchards 950 ~ Francisco Cardemas 1009 Tony Chambers
Charles A+ Boyd - - ~951 Joe Riocs Jz. : 1010 Gregory Summers
2 David Stoker f:;'. : 952 ' Jeffery Tucker . . 1011_Ponchai'Wilkerson'
 Ricky Don Blackmon ™ 953 Charles Smith ‘- - 1012 Alvin Kelly -
”’Thomas EllaSon v,n-,._;QSA-,Ollvcr David Cruz - 1013 Gerald Casey
" Jesel Turner .| 222955 Peter Nelson 1014 David - Helselbetz
6 . Mark Fronck1ew1cz"f,;j956 Robert Jennings - '1015 David L. Goff =~
" James J. Wilkens Jr. - 957 Jackie Nelson .~ 1016 Charles Sonion -
8 Eddie J. Johmson ™ : . 958 Ternando Garcia 1017 Billy Nelsom
" Richard Brimmage Jr. ~ 959 Raymond Jones 1018 Gustavo J. Garcia
~Monty Allen Delk .» 960 William Chappell ' - 1019 Shelton Jones :
~Kenneth B. Harris . 961 Mack 0. Hill - -1020 Daryl X. Wheatfall
Orien C. Joiner - ' 962 Juan Hernandez 1021 Johnny Rey - ' ¢
‘Michael L. McBride .= .963 Frank McTFarland 1022 Richard Dinkins ‘
Hai X. Voung =~ . 964 Aaron Fuller 1022 Kenneth E. Bruce ‘ ,
James 0. Earhart 965 Granville Riddle 1024 Xenneth R. Clark .
Ted Calvin Cole - 966 Gayland Bradford - 1025 Bobby L. Hines e
‘Alberto Valdez 967 Leo Jenkins - 1026 Miguel A. Martinez { (
José DeLa Cruz 968 Clydell Coleman - 1027 John A. Alba "
Emanuel Kemp : - 969 Daniel Corwin 1028 '

Syed M. Rabbani . 970 José Gutierrez 1029 Roger D. Vaughn
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TARNG LIVES:

Huntsville enshrines Ol Sparky, embraces prisons

By James ROWEN
of the Journal Sentinel staff

Huntsville, Texas — The
men and women of this small
town are quite pro-prison.

Little wonder: The eight pris-
ons and the administrative offic-
es of the Texas Department of
Criminal Justice in this East
Texas county seat provide more
than 6,000 jobs. And the ubiqui-
tous, gray-suited prison guards
buying gas and groceries offer
Huntsville a sense of security.

Some residents, however, ac-
knowledge that there’s a down-
side to the prison staff and to
the 10,000 inmates often seen
working at trusty jobs near the
prisons or riding through town
1 fleets of white prisor trucks.

But even Huntsville’s status
as execution capital of the world
has an upside for local boosters:
This town of 27.925 has learned
that prisons bring tourists.

At the core of Huntsville’s
unique imagé are two basic
facts: Texas leads the nation in
executions, and every one takes
place at The Walls unit in the
heart of Huntsville, about three
blocks from the Walker County
Courthouse Square downtown.

“We had 21,000 people
thirough here last year,” said the
receptionist at the Hunfsville~
Walker County Chamber of
Commerce office, about a half-
mile from The Walls. “And
you’d be surprised at how many
ask, “Where are the prisons?” ”

One tourist brochure offers a
four-page “Prison Driving
Tour,” complete with a map,
prison descriptions and trivia,
such as: “Youngest inmate was
a J-year-old boy sentenced in
1884 for robbery.”

Another glossy booklet had
color snapshots of several tour-
ist attractions, including The
Walls, with this teaser:

“Excite your senses. Hunts-
ville is famous for its Texas Pris-
on Systent. You can still hear the
‘prisoner-count’ whistle blow
every day. No ene should leave
without visiting the Prisar Mfuse-
um, home of the original electric
chair, Ol Sparky.”

i

ERWIN GEBHARD/STAFF PHOTOGRAPHER

The hands of West Cole, 70, rest on his death row cell at Parchman State Penitentiary in Mississippi.
Cole, convicted in 1983 in the murder of 2 small-town grocer, is the oldest inmate on Mississippi’s death row.
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-The Texas Thunderbolt

The museum is tucked be-
tween a shoe shop and a jewelry
store across the street from the
courthouse.

The storefront museum,
which is privately run, displays
dozens of photographs, prison
uniforms, items from the prison
farms and factories, prisoner-
made arts and crafts, contra-
band weapons and Bonnie and
Clyde’s rifles. Admission is $2.

And the museum center-
piece, “Ol' Sparky,” is also
known as “The Texas Thunder-
bolt.”

Ol Sparky is an highly pol-
ished oversized oak chair, a ki}l—
ing machine complete with its
metal skullcap and electrode
bolted in place. It was built by a
condemned prisoner later re-
prieved. Ol" Sparky is now re-
tired, enshrined under bright
lights in a glassed-in viewing
room.

“Jt was used to kill 361 men,”
said Mary McClain, the muse-
um manager.

McClain said she and most
other Texas residents had long
supported capital punishment.

“Texans are pretty vocal,” she
said. “We're fed up with the
criminal element.”

But McClain didn’t want
Huntsville misunderstcod.

“We're not a hard-hearted
town,” she said. “It’s just the
way itis.”

William Green, mayor of
Huntsville, talks up the town’s
close ties to the legacy of former
resident and legend Sam Hous-

ton, whose grave is here. The

town’s No.2 employer, Sam
Houston State University, is
named after him.

“There are a lot of fine peo-
ple here,” Green said.

Just a Job

Just a few hours after Texas
prison authorities put Clifton
Russell and Willie Williams to
death on the last day of January,
a waitress running the cash reg-
ister at the downtown Texas Ca-~

fe quietly grumbled that capital

punishment gave Huntsville a
bad name.

She would not give her
name, and she advised against
interviewing the breakfast
crowd, many of whom worked
at area prisons, including The
‘Walls unit.

“To them it's a job,” she said.
“They don’t want to talk about
it. Not today.”

The woman said she wished
the executions took place else-
where.

ERWIN GEBHARD/STAFF PHOTOGRAPHER

The retired Texas electric chair, “Ol Sparky,” is on display
at the Texas Prison Museum in downtown Huntsville, Texas.

ERWIN GEBHARD/STAFF PHOTOGRAPHER

Mississippi’s gas chamber at Parchman State Penitentiary, dormant since 1989, has been used 35 times
since its installation in 1954. Cyanide pellets are mixed with acid in a bowl below the chair in which the inmate
is strapped. The pellets create a poisonous vapor, which suffocates the sealed-in inmate. The vapor must be

hosed off with water and chemicals before the body is retrieved by
oxygen tanks to prevent coming into contact with lethal residue. A 1987 full-dress rehearsal to test the execution
rocedure nearly killed then-Parchman warden Don Cabana and six prison employees when real cyanide
pellets accidentally fell into a bowl with acid, Cabana said. “It’s very, very antiquated. . . very dangerous,” said
Barry Parker, Parchman security chief. Officials said a new lethal ing'ection system for recently convicted
murderers had yet to be used, and five inmates are still eligible for execution in the gas chamber.

guards, who wear protective clothing and

But Keith
Brister, pastor
at Huntsville’s
historic First
Baptist
Church, want-
ed a visitor to
know that
Huntsville had
made its peace

Brister with The Walls
unit.

Tall anid prematurely gray,
the gracious 37-year-old Brister
said that like most local resi-
dents, he had chosen not to
dwell on the executions.

“They don’t want to think
about it,” Brister said. “I don’t
want to hear about it.”

He said he did not minister to
inmates at The Walls and had
never set foot inside its doors,
even though its brick exterior
came to within a block of the
church.

“So many of our people work
in the (prison) system, there’s
not a whole Iot of ¢ompassion
for the inmate in this communi-
ty,” he explained.

Even though he was troubled
by capital punishment, and did
not think it deterred crime, Bris-
ter said he had never delivered
a sérmon on the death penalty.

“I'm not going to change
their minds with my opinion,”
he said. “I don’t think it’s an is-
sue at all in this community.”
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VR B0w e ue -
allag and beat the occupant to death
with a hammer. The victim was Uhlee
Chartes Rogers, a 70-year-old white
man,

Burks was charged with capital
murder, indicted, tried and convicted
of capital murder, and sentenced to die
for his crime.

The condemnation of Burks was an
increasingly common denouement to
an increagingly common occurrence.
Violent deed, violent reproof.

Criminologists refer to punishment
as a “gsanction for crime,"” retribution as
a measure of intolerance. But Ameri-
ca's criminal justice system is not al-
ways 80 intolerant,

In the nine years since the Supreme
Court allowed executions to resume in
the United States, there has been
mounting evidence that a subliminal
racism still influences the life-and-

tion's courthouses.

Burks got death for killing a white
victim. When the victim is black, the
systern usually imposes a far lesser
sanction,

In the spring of 1980, two Dallas po-
lice officers on a routine patrol smelled
a peculiar odor coming from some
weeds in a Pleagant Grove park. In the
weeds, they found the body of Marion
Vance Kirby, a 26-year-old man. His
hands and feet had been bound and
his body was wrapped in a pink
blanket. He had been stabbed to death
in the back.

Four days later, 25-year-old Frank
Thorpe, who i3 also black, was arrested
in Des Moines, Towa. He was driving
Kirby's car and was carrying Kirby's
wallet.

Like Burks, Thorpe had committed
murder during another felony — rob-
bery. His offense, like Burks', qualified
him for the death penalty under Texas
law.

Police charged him with capital
murder, but he eventually was indict-
ed on a second-degree murder charge

\id plea-bargained for a two-year

death decisions that flow from the na- . .

John Kealing/Dallas Timaes Herald

Two Dalfizs kilers: One who'R die, one who wen't

Jonathan Bruce Read, above, was sentenced to death for the 1978 rape
and murder of a Braniff flight attendant. Michae! Dale Ferguson, right, was
sentenced to only 30 years for kllling a gas station attendant and expects

to be paroled in 1993.

Originally, both were charged with. capital murder, but Dallas prosecu-
tors. reduced the charge against Ferguson to simple murder.
Reed's victim was white; Ferguson's black. Case studles, Page 16-A.

prison sentence. His victim was black.

A Times Herald survey of capital
murder and capital punishment in the
United States for the past eight years
shows that a death sentence is still a
random punishment and appears to be
reserved largely for the killers of
whites.

New state laws, enacted in response
to a 1972 Supreme Court decision that
struck down capital punishment laws
in 42 states as arbitrary and diserimi-
natory partly because they were used
disproportionately against black defen-
dants, greatly restricted the application
of the death penalty but did not re-

move a racial blas that can be
detected statistically,

The Times Herald's study, the first
nafionwide survey focusing on the race
of the victim, found that the killers of
whites are prosecuted more vigorously
than the killers of blacks and are being
put to death at 11 times the rate of
those who kill blacks.

In Maryland, for example, the killer
of a white is cight times more likely to
receive the death penalty than the
killer of a black. In Arkansas, the like-
lihood is six times greater. In Texas,
five times greater. In Dallas, the dis-
‘trict attorney has not sought the death

penalty in the murder of a black since
the new statute was enacted.in 1973,
but has sent 27 killers of whites to
Death Row.

Nationally, experience shows that
the killer of a white is nearly three
times more likely to be sentenced to
death than the killer of a black in the
32 states where the death penalty has
been imposed.

A comparison of the capital murders
committed in those states and the sen-
tencing patterns reveals that the killer
of a white has an 11.1 percent chance

See DALLAS on Page 18
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RACIST JUSTICE: DISCRIMINATION EVEN IN DEATH

DALLAS — From Page One
of reaching Death Row. For the
killer of a black, the chance is 4.5
percent.

“The pattern is well-document-
éd, statistically and anecdotally,”
says Julian Epstein, an aide to
Michigan Rep. John Conyers, an
ardent capital punishment oppo-

" nent. “It has always been discrimi-

natory, always been arbitrary. Last
October, a black man was executed

[ in Louisiana for murdering a white .

store owner (during a robbery).
About the same time, in the same
parish, three white men were giv-
en 75-year sentences for the rape
and dismemberment of a black
teenager.

“If there's any pattern in the
process, race is the only pattern
that can be distinguished.”

Most capital murders involve
killers and victims of the same race.
But when the crime is interracial,
even greater disparities exist in the
sentencing. In Texas, for example,
a white is 12 times more likely to
get the death penalty for killing
another white than for killing a
black.

The Times Herald study exam-
ined the race of the killer and the
victim in capital murders from Jan-
uary 1977 through December 1984
in states that are imposing the
death sentence. The crimes were
compared with the racial patterns
. of death sentences in those states.
Higpanics were counted as “white”
because that is the way they were
recorded in FBI data before 1980.

The survey identified 11,425 cap-

Dallas County's criminal Justice system exacts no uniform payment
for the debts owed to it. Some killers may die for their crimes. Others
vill soon be paroled.

Statistics point to a latent bias in the system, a blas that leads to
harsher punishment for the killers of whites than for the killers of
blacks. No two crimes are Identical, and other factors come Into play,

Two robberies

Case 1

™ The crime: On Feb, 3, 1978, Mi-
chael Dean Mason, 26, was the
night clerk at a 7-Eleven store at
1004 W. Camp Wisdom Road. At
3:15 a.m,, two men wearing skl
masks and carrying small caliber
pistols robbed the store, taking the
cash tray and its contents.

Mason apparently offered no re-
sistance, and the two men left the
store, Suddenly, one of them re-
turned and shot Mason once in the
back, just below the left shoulder
blade. Mason died 30 minutes later.
B The charge: Capital murder. Property taken and value: One human
lite; $234.02 In U.S. currency and $65 in food stamps.

The gunman was later Identifled as Larry Smith, 22, of 1614 East
Woodin St.
® Prosecution: On Sapt. 22, 1978, after a lengthy jury trial, Smith was
found guilty of the capital murder charges brought against him.

M The sentence: The jury that had found Smith guilty sentenced him
to dle for the murder.

The victim was white.

Larry Smith

Similar crimes, motives, and violence: different punishment

but race appears to be the most consistent characterlstic tor distin-
guishing one case from another,

Under Texas law, all of the following murders were committed In
circumstances that could have landed the killers on Death Row. Three
with white victims are awaiting execution. Three with black victims are
serving time.

Caso 2

B The crime: January 15, 1983,
was. supposed to have been Ricky
Carroli's day off from his job at &
Shell gas station at 17088 Preston
Road. Instead, another attendant
called in sick and Carroll, 18,
agreed to work the overnight shift.

A few minutes before 4 a.m., he
was found lying on his back in
shrubbery beside a sidewalk near
the gas station, shot three times In
the chest and once in the stomach. :

Michael Dale Ferguson, also 18,
was arrested for the robbery-mur-
der. The police prosecutlon report — the formal flling of charges with
the district attorney’s office — was terse and famlliar.
@ The charge: Capital murder. Property taken and value: One human
lite; $43 In U.S, currency.
W Prosecutlon: On Feb. 2, 1983, Ferguson was indicted on a reduced
charge of non-capital murder, a charge to which Ferguson pleaded
gulity six months later.
& The sentence: Ferguson was sentenced 1o 30 years in prison. He
will be ellgible fer parole In 1993.

The victim wae black.

Michae! Dale Forguson

Dallas murders of minorities draw lighter sentences

was originally indicted on a charge
of capital murder. Later, the charge
was reduced to first-degree murder
and a jury sentenced him to life in
prison.

v James Daniel Nelson, a 27-
year-old black man, was charged
with capital murder in the June
1980 slaying of another black man,
20-year-old Christopher Johnson, at
Johpson's home on Grand Avenue.
A witness heard Nelson demand
Johnson's wallet just before shoot-
ing him with a shotgun. A grand
jury reduced the charge to first-de-"
gree murder and Nelson pleaded
guilty. He received a five-year pris-
on sentence,

In those two examples of relative-
ly routine robbery and burglary ho-
micides — routine in the sense that
they involved lone offenders and
lone victims and there was little to
distinguish them from dozens of
similar crimes ~— the one with a
white victim resulted in a life sen-
tence and the one with a black vic-
tim resulted in a five-ycar prison
term.

Not all defense lawyers believe,
however, that the system is
discriminatory.

. “It (race) is not a factor,” says Mel
Bruder, a veteran of many capital
cases. "It is almost irrelevant. To say
that there is no basis for selecting
people for capital punishment re-
quires shutting your eyes to reality.”

Bruder argues that Texas” 9-year-
old death penalty statute, which re-
stricts the circumstances under
which capital punishment may be
sought, has “eliminated the possibili-
ty of arbitrariness” by narrowing




Ou‘-;lt'a’ that is the way they were
recorded in FBI data before 1980.

The survey identified 11,425 cap-
jtal murders involving white vic-
tims and 4,748 with black victims,

Of the current Death Row in-
mates whose crimes were commit-
ted during that period, 1,265 had
white victims and 212 had black
victims.

‘Therefore, the Kkillers of whites
had an 11.1 percent chance of be-
ing sentenced to death and the kill-
ers of blacks had a 4.5 percent
chance,

Ultimately, the criminal justice
system measures society's horror of
various crimes not only by the pun-
ishment demanded for them, but
by the vigor with which retribu-

' tion is sought.

The statistics suggest that

- throughout the system — from dis-

trict attorneys and grand juries to
the courts and trial juries — there
is evidence of greater public horror
when the murder victim is white.

Of the capital murders identified
during the eight-year period, 30.0
percent involved black victims, But
only 14.4 percent of the Death Row
inmates were killers of blacks. Sev-
enty percent were white-victim
murders, but 85.6 percent of the in-
mates were killers of whites.

The killers of blacks, then, are
being punished at less than half
the rate at which black-victim
crimes occur, while the killers of
whites are punished at a rate that
is 15 percentage points above the
white-victim crime rate.

“What we've got to do is rechal-
lenge the issue of capriciousness
and discrimination,” Conyers said.
“The 72 decision, in which the Su-
preme Court struck down capital

. punishment as arbitrary, really

hasn't changed anything. There
has just been a fast shuffle in the
law. The same terrible things are

. still happening.”

In only seven of the 32 states
that have imposed the death penal-
ty does the race of the victim ap-
pear to have no influence on the
odds of getting the death penalty.
Colorado, Delaware and Nevada
had so few capital murders and
such small Death Row popnilations

to die for the murder.
The victim was whito.

Two burglaries

Case 1

Bl The crime: Shortly after 2
a.m on Feb. 23, 1977, Dallas
police responded to a bur-
glary report at 6935 Santa Fe
Ave. When they arrived, they
found the occupant, 32-year-
old Larry Faircloth, In critical
condition,

He had been stabbed
several times in the chest by
an intruder he had caught
burglarizing his home.

Based on physical evidence
at the scene and the testimo-
ny of witnesses, police arrested 23-year-old John Fearance Jr.
At first he was charged with attempted capital murder. Then
Faircloth died from the stab wounds.
# Tho charge: Capital murder.
B Prosecution: Fearance, who had previously been arrested for
robbery, was represented by a court-appointed attorney. In June
of 1978, he went to trial and was ultimately found guilty.
& The sontence: Fearance was sentenced to death and awalts
his punishment on Death Row In the State Penitentiary at
Huntsvitle.

The victim was white,

John Fearance Jr.

Case 2

H The crime: At 3:30 p.m. on Jan. 27, 1983, Jackie Patrick, 29,
telephoned a friend from her home at 6120 Concerto Lane and
told him some “‘girls and some guys from across the street are
trylng to break In."" The friend called the police, who did not
respond for more than 30 minutes. When they reached the
house, they found Patrick lylng in a pool of blood on the kitchen
fioor.

She had been stabbed to death and her house, which she
shared with her mother, had been ransacked.

Patrick had graduated from Bishop College and taught biology
and coached track at Lincoln High Schoo! before beginning a
new career selling mall order jewelry. Early in 1983, she had
been making plans to move out of her Oak Cliff neighborhood,
where burglary and vandalism were increasing.

After she was found dead, witnesses from a house across the
street told police that Gerald Leon Higgins, 22, and Ronnie Louls
Jones, 22, had gone to Jackle Patrick’s house, armed with
knives, screwdrlvers and wrenches, to break in and had returned
fifteen minutes later with blood on thelr clothing.
® The charge: Capital murder.

B Prosecution: A grand Jury reduced the charges against Jones
to second degree murder, and Hlggins was allowed to plead
auiitty tn a lesser charga. tno.

M The sentence: The jury that had found Smin guilty semtenceu o M The 8ONONCE: ruiyuoun wos ournuiives « s

will ba eligible for parole in 1993,
The victim was black.

Case 1

M The crime: In the middle of
the day In the middle of the
week, Jonathan Bruce Reed
raped and killed Wanda Jean
Waddle, an airline flight at-
tendant, In the bedroom of
her apartment at 7222 Fair
Oaks Ava, He bound her
hands with telephone cord,
stashed her breast and abdo-

men with a knife and stran-
gled her with a bedsheet and
a plastic bag.

Reed, 27, was stlil In the
apartment when Waddle's roommate returned home from work.
He also assaulted the roommate, strangling her with a beit and
leaving her for dead after taking $20 from her purse. She lived to
testify against him.

He was arrested six weeks later, on Dec.16, 1978.

B The charge: Caplital murder.

M Prosecution: Jonathan Bruce Reed was tried on charges of
capltal murder and was found gullty as charged.

B The sentence: On Jan. 3, 1979, the jury sentenced Reed to
death.

The victim was white,

Case 2

B The crime: Some neighbors watched as 83-year-old Emma
McKee was assaulted by a young man in her home on Lawrence
Street In April of 1882. One finally called police, who found the
woman dead in her bedroom. Her gown had been pulled above
her walst and, according to a police prosecution report, she had
been raped.

"1 had been trying to get her to move down here and stay with
me,” says Lucllle Daniel of Kilgore, the murder victim's daughter.
"But she didn't like East Texas. She wanted to stay in Dalias.”

McKee had grandchlidren In Dallas and had close friends in
the nelghborhood. Desplte her age, she was. content to live
alone.

She was alone the night Kenneth Ray Briscoe burglarized her
house.

Nelghbors told police they had seen an assallant drag McKee
through her house, into the back yard and into the house again,
beating her with his fists. She died from the beating. A screen
torn from a side window indicated that Brisco had broken into
the house. .

The charge: Murder. Although the murder involved a rape and
possibly a burglary, police did not file capital murder charges.

# Prosecutlon: Briscoe eventually was tried for burglary of a
habitat.

B ¥l cvle mmme Dpmsaea fRfleron wan g thrasotlme losar, he

Jonathan Bruce Reed

sought, has “eliminated the possivin-
ty of arbitrariness” by narrowing
the death punishment process to a
small pool of cases most worthy of
it.

“What has evolved is a highly
selective process that is incredibly
constitutional,” he says. “Being very
selective means you are not being
arbitrary."”

The Dallas County district attor-
ney’s office is widely known for its
selectivity in pursuing the death
penalty and claims a. perfect convic-
tion rate. Out of the 198 capital
murder cases filed by the Dallas Po-
lice Department from 1977 thru
1984, 12 cases were prosecuted and
12 convictions were obtained — all
resulting in death sentences.

“We have never asked for the
death penalty that the jury didn’t
give it" District. Attormey Henry
Wade says.

In part, Wade says, the selection
process is governed by the time and
expense associated with a capital
murder case, as well as the circum-
stances of the case, the credibility of
the witnesses and the background of
defendants.

Too, there is a reluctance of pros-
ecutors to try cases they perceive as
risky.

“We can tell pretty well what a
jury will do. If there is any weak-
ness in a case ... if a witness has a
criminal record or may be lying, we
don’t go for it (the death penalty),”
Wade says. “A jury is trying to find
a reason not to give death. I don't
think there is any situation where
we wouldn't ask for death because
the defendant or the victim is
black.”

Wade says some cases involving
minorities are simply more difficult
to prosecute. Black-victim cases are
not necessarily among them, he
says.

“We get testimony of blacks rath-
er freely,” he says. “The Mexican-
American cases are the most diffi-
cult to try. We have more trouble
getting (Mexican-American) wit-
nesses to testify. Some of them (wit-
nesses) are illegals, and we can’t
find them.”

Defense laywers who have ob-
served Wade's prosecutinn practices




s ol geting the death penalty.
Colorado, Delaware and  Nevada
had so few capital murders and
such small Death Row populations
that they are almost statistically in-
significant, New Jersey, North Car-.
olina, Ohio and Pennsylvania had
substantial numbers of capital mur-
ders and sizable Death Rows, but
there was little disparity in sen-
tencing in those states — cither in

the chances of receiving the death -

penalty or in the proportions of
convictions in each victim-race
category,

In each of the other 25 states,
however, the pattern  was
consistent.

Life and Death In Dallas

Killing a white in Dal-
las can be punishable
by death, but nobody
dies for killing a black,
J and rarely is anyone

o= 4 put to death for killing
a Mexican-American,

From the time a charge is filed
until a final disposition is rendered,
the criminal justice system appears
to place a higher premium on white
lives than on black and Hispanic
lives,

The Times Herald's Dallas survey,
which traced 198 capital murders
(rom offense to jury verdict, indi-
cates that the killers of blacks are
treated far more leniently than the
killers of whites. Black-victim homi-
cides are derailed from the Death
Row track at each phase of the Sys-
tem at a much higher rate than
white-victim homicides. «

8 Tho charge: Capital murder.
8 Prosecutlon: A grand jury reduced the charges agalinst Jones
to second degree murder, and Higgins was allowed to plead
gulity to a lesser charge, too.
B The sentence: Jones was sentenced by a jury to 60 years in
prison. Higgins plea-bargained for an eight-year sentence and
was released on parole last month.

The slain woman's mother, Louise Patrick, who still lives in the
house on Concerto Lane, says she still doesn't know why her
daughter’s killer did not receive harsher punishment. I stilt don't

B The ch;argo: Murder. Although the murder Involved a rape and
possibly a burglary, palice did not file capltal murder charges.
B Prosecution: Briscoe eventually was tried for burglary of a
habitat.
8 The sentence: Because Briscoe was a three-time loser, he
was sentenced to life in prison under the Texas habitual offender
statute.

Lucille Daniel never understood why her mother's killer did not
receive the death penalty.

"I thought he should have,” she says, “but, you know, the laws

The victim was black,

Where the death penalty is not
imposed, those who kill blacks re-
ceive substantially lighter prison
terms, and those who kil Hispanics
are punished even less severely.

“There has always been a percep-
tion that black and Mexican-Ameri-
can lives were cheaper than white
lives,” says Frank Hernandez, a Dal-
las attorney and former district
court judge, “That perception stoms
from the failure of the district atlor-
ney to prosecute those kinds of
crimes. It is fostered in the commu-
nity at large.”

Most of the 198 Dallas murders
included in the Times Herald study
oceurred during the commission of
another felony, such as robbery,
rape, burglary, arson or kidnapping.
A few involved the killing of a po-
lice officer or were murders-for-
hire. All qualified for the death
penalty.

Hispanics were counted as

know," she says. “l guess I'll never know."”

“white" in the overall statistics, but
in_caleulating average prison  sen-
tences, Hispanics were treated as a
separate group Beeause only one
Hispanic-victun cau resulted in a
death penalty, the average prison
sentence gave a broader measure.
ment of the disparity in the outcome
of the cases. With death and life
sentences counted as 99 years, killers
of Hispanics received average sen-
tences of 41.3 vears; killers of blacks,
50.2 years; killers of whites, 63.7
vears.

In tracing the 198 capital murdor
cases filed by Dallas police, the
Times Herald found that grand ju-
ries. which ave guided by the dis-
trict attorney's office, reduced the
charges in 57 percent of the cases
in which the victim was black, and
in only 43 percent of the cases
with white victims

The grand juries declined to indict
in 125 percent of the blask-vietim

The victim was black,

cases, compared with 8.4 percent of
the white-victim cases. Aftor indict-
ment, the district attorney's office
plea-bargained and reduced the
charges in a higher percentage of
cases with black victims (88,2 per-
cent) than with white victims (67.6
pereent),

Where blacks killed whites, the
grand jury returned indictments in
61 percent of the cases, Where
whites killed blacks, no capital mur.
der indictments were returned, and
none was prosecuted ag capital
murder,

Although white-victim crimes
were 49 percent of the total identi-
fied from the cight-year period in
Dallas, killers of whites recejved 100
percent of the death sentences
handed down, a statistic that sug-
ests to some attorneys that the sys-
tem is at best arbitrary or at worst
irrational

“There is no rationality to it," says

are not really like they're supposed to be.”

Kelly Frankeny / Dalias Times Heralg

Dallas defense attorney Tom
McCorkle, who frequently repre-
sents defendants  in capital cases,
“It's a jottery ., {deviding) who's
going to pay for crime and who is
not."

The term “lottery™ often is used
by critics of capital punishment,

An analysis of how cases proceed
through the justice system indicates
that arbitrariness still exists in death
sentencing. And if the system is a
“lottery," it appears that the game is
rigged along racial lines.

For example:

v William Thorneberry, a 19.
year-old white man, was charged
with capital murder in the Septem-
ber 1981 slaying of Elizabeth Nelson
Jay. a 74-year-old white wormnan,
during a burglary of her home on
Tremont Street,” A diamond and
ruby ring, worth $850, was missing
from the house. Jay was beaten to
death with a hammer. Thornnberry

gewing  (viexican-american) wit-
nesses to testify. Some of them (wit-
nesses) are illegals, and we can't
find them.”

Defense laywers who have ob-
served Wade's prosecution practices
over the years agree that the district
altorney’s staff seeks death in only
the strongest cases.

“A capital murder case in Dallas
County,” lawyer ‘Arch McColl says,
“is one that has three fingerprints,
three eyewitnesses and three confes-
sions. They (prosecutors) don't
gamble.”

McColl describes the statistical ev-
idence of racial bias as a “market-
place phenomenon,” in which prose-
cutors ask for no more than they
believe juries are willing to give.

The fact that the district attor-
ney's office has never sought death
in a black-victim case, he says, re-
flects the perception on the part of
prosecutors and police that juries do
not take black-victim erimes serious-
ly enough o warrant the maximum
punishment.

“If that is an accurate perception,”
McColl says, “then we have a racist
system."

The perception may not be
accurate.

Roy Harrison, who was foreman
of the jury in the 1980 murder tria}
of Robert L. Burage, a 31-year-old
black charged with killing a 65-
year-old black during a robbery,
says the jury wanted to impose the
death penalty,

“The judge wouldn't let us," he
says. “We felt like it should have

See DOUBLE on Page 17
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Dallas rate of conviction in black victim ¢

POLICE DEPT.
(Total capital
murder cases
filed from 1977
to 1984)

GRAND JURY
(Indictments)

=
=
®
@

51 =
- -
DISTRICT . . Z
ATTORKEY D
(prosecution PSS
of indictment i)

OF 142
CASES
WITH
Wi
VICTIAS:

Major findings of the Times Her-
ald survey of 198 capital murder
charges fllsd by Dallas police
from 1977 through 1984;

B The killer of a white in the clty
of Dallas has an 8.5 percent
chance of being sent to Death
Row. The Kilier of a black has
zero chance,

€8 (47.9%) were Indicted
for capital murder.

6
-

2 6
Not
Indicted

Yy
Reduced
charges

H Since the death penalty was
reinstituted In Texas in 1873, no
one has been sent to Death Row
from Dallas County for killing a
black. Twenty-seven defendants
have been sentenced to death
for kilitng whites,

B Of the capital murder charges
flled, grand jurles returned capl-
tal murder indictments In 30.4

[T T

10 6
Dismissed

L]
Plea
bargained

Of the 68, 12 were prosscuted
as capital murder.

in 69.8 percent of the cases,
compared to 52 percent of white-
victim cases.

B When capital murder Indict~
ments were returned, the district
attorney’s office plea bargained
for lesser charges or reduced the
charges prior to trial In 100 per-
cent of the black-victim casey, as
opposed to 64.7 percent of

{convictlons and

,f’\ COURTS/JURIES
— sentencing)

8A%
Probabillity of
death sentence

Ot the 12, all 12 (8.4% of all cases)
were convicted and sentenced.

black-victim cases. Only one of
40 Hispanic-victim cases Identi-
fied In the study resulted In a
death penalty,

B Average sentences Imposed
through trlal conviction or plea
bargalning also showed a dispar-
ity based on the race of the vic-
tim. With Iife and death sen-

tences counted as 99 years, the
Timnaa Horaid thind that tha au.

Nature of crime
makes exception

to Death Row rule

On its face, it was the kind of
commonplace crime Americans
have become accustomed to read-
ing about: A man walks into a
convenience store in Bay City,
Texas, robs the clerk, kidnaps her,
rapes her, shoota her with .45 cali-
ber pistol and leaves her dead on
a deserted road.

But nothing about the murder
of Loretta Jones was ordinary.
The degree of violence was ex-
traordinary. That she was killed
by Donald Lee Vigneault was ex-
traordinary. That he was sen-
tenced to die for the crime was
extraordinary.,

Loretta Jones was black. Her
killer was white. That alone made
it a relatively unusual murder,
The fact that her killer received
the death penalty made the case
an even greater rarity.

Statistics compiled by the
Times Herald indicate that whites
face odds of roughly one in 17 of
being sentenced to death for kill-
ing blacks and, so far, virtually no
chance of that sentence belng car-
ried out. Since the U, 8. Supreme
Court ended in 1978 what
amounted to a four-year ban on
executions, 13 blacks have been
put to death for killing whites,
but no white has been executed
for killing a black,

According to FBI records, 2.5

R




HIRITVG Wt fruies

Row. The killer of a blnck has
zero chance,

@ The death penalty is pursued
in fewer than 10 percent of the
homicides that qualify for capltal
murder progecution, but It 18 nev-
or sought when the victim Is
biack.

E1 L1 1RO capial muroer Grerevs
filed, grand |urles returned cap!-
tal murder indictments in 30.4
percent of the cages with black
victims and 47.9 percent of case8
with white victims.

B Where the victims were black,
the grand Jury dectined to Indict,
or Indicted on reduced charges:

CRBIYDS P 1w s oo
cent of the black-victim cnses as
opposed to 64.7 percent of
white-victim cases.

B Trial Jurles Imposed the death
penalty In 85.7 percent of the
white-victim cases that were
prosecuted, and In none of the

tim. With lite anc aeain bsur-
tencas counted as 99 years, the
Times Herald found that the av-
erage sentence for those who
killed whites was 83.7 years; for
the killers of blacks, 50.2 years;
for the killers of Hispanics, 41.3
years,

DOUBLE — From Page 16
been capital murder, but the judge
told us the most we could give him
was life

Burage wes charged with capital
murder by the police. He was indict-
ed on capital murder, but shortly
before hiz trial, prosecutors, In an
.gmemem with defense lawyers, re-

duced the charge to ﬂmt-degree
murder.

It was one of only three blnck
victim homicides that nearly got
through thé system as a capital
murder, Most others are “down-
@graded” long before a trial date is
set,

“We've been saying this for
years,” says John Wiley Price, a
Dallas County commissioner and civ-
il rights activist. “The value of life
should be the same ess of
race of the victim or the defendant.”

The Burdan of Proof

“There i a long histo-
ry of race being a fac-
tor (in capital punish-
ment), and of the
Supreme Court saying
it should not be a fac-
tor,” says Atlanta attorney Robert
Stroup, who is currently fighting
the major legal battle to convince
the high couft that racism still un-
derlies the system by which convict-
ed killers are condemned. “There is
no doubt this is going on. The ques-
tion 8 whether this court is going to
do anythlng about n"

TAAMD T aaal

Chris Buller / Dsllas Times Herald

Double standard on proof of bias

" Courts reluctant to accept evidence about victim’s color

for killing a black.

According to FBI records, 2.5
percent of the “capital” murders
solved by police agencies between
January 1977 and December 1984
involved a white .killer and a
black victim. But only 1.6 percent
of the Death Row inmates whose
crimes occurred during that peri-
od were whites who murdered
blacks.

Conversely, 25.8 percent of the
solved “capital” murders — and
29.4 percent of the Death Row in-
mates — involved black killers of
white victims.

Whites who kill blacks, then,
are prosecuted and sent to Death
Row in proportionately lower
numbers than blacks who kill
whites.

Fourteen states — Arkansas,
Colorado, Delaware, Indiana,
Kentucky, Louisiana, Maryland,
Montana, New Jersey, New Mexi-
co, Ohio, Tennessee, Virginia and
Washington — had identifiable
white-on-black capital murders
during the eight-year period, but
none resulted in the death penal-
ty. Statistically, therefore, whites
who kill blacks in those states
have no chance of being sen-
tenced to die.

Even in states where whites
have been condemned for killing
blacks, the risk is relatively low,
In California, it is 1.8 percent,
compared with 6.1 percent for a
black who kills a white, In Texas,
it is 1.4 percent, compared with a
20.4 percent chance for a black
who kills a white.

The numbers and percentages
sketch only a portion of the
picture.

The 24 cases of whites on Death
Row nationwide for killing blacks
reveal that the death verdict re-
sults only when the most extreme
aggravating clrcumatancea are
involved.

In that sense, Loretta Jones'
murder was typical.

“That woman died a horrlble
death,” says Doug Holland, &
Matagorda county investigator
who who worked on the case,

Mrernr

o hominida 1o ranltal
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Sl

her, tock her to his ;
house and raped her,
drove her te a :
sechuded spot outside !
of town, raped her |
agaln and ghot her .
between the eyes ,
with a .45 calfber |
pistel. ;

demn whites to death for Idlllnd
blacks was demonstrated in the]
case of Henry F. Hays, a member
of the Ku Klux Klan, who wu
convicted of kidnapping a 19+
year-old man off a street in Mo~
bile, Ala, and driving him to.an;
adjoimng county, where he boat'
and strangled him to death. Hays'
returned the body to Mobile and.
hung it from a tree, ,

The jury imposed a life oeh-‘
tence., Judge Braxton Kittrell In-
creased the sentence to death and,
received hate mail accusing him!
of being “white trash” and ‘a
‘“traitor” to his race. o

A white who kills a black in
the United States has a 6 percent;
chance of receiving the death:
penalty, higher than the 4.3 per-
cent chance for a black who kills!
a black. But, the statistical picture
may be distorted and the chances
much less. Some of the 24 white:
inmates awaiting execution for,
killing blacks also killed whites: . *

v Michael Travaglia and Jo}in'
Lesko killed a black police offiter:
in Apollo, Pa., as part of a five-!
day killing spree that includéd:
three other victims, all of whom:
were white, They shot the officer:
with .38 pistol has he approachéd;
their car after stopping them for' a!
traffic violation. They were dr'Hl-'
ing the car of a white man thay.
had kidnapped, tortured nr{d
drowned two hours edrlier, -

v Norman Lee Newstesd WM"
convmwd of killing a black (md‘
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no doubt this is going on. 1ne gues-
tion i3 whether this court is going to
do anything about it.”

Stroup and the NAACP Legal
Defense Fund have petitioned the
Supreme Court to hear the appeal
of Warren McCleskey, a black man
on Georgia's Death Row for the
1978 killing of a white Atlanta po-
lice officer during the robbery of a
furniture stare.

The appeal is based Jargely on
McCleskey’s claim that statistical ev-
idence shows that white-victim ho-
micides are more likely to result in a
sentence of death than black-victim
homicides and, thus, the system is
discriminatory.

The appeal is supported by evi-
dence developed by David Baldus, a
University of Iowa professor, who
tracked murder indictments in

for a seven-year period
(1973-1979) and, with a complex
computer program that took into ac-
count 230 variables ranging from
the quality of evidence to the IQ of
the defendant, concluded that in mi-
drange cases, those with moderate
aggravating circumstances, the kill-
ers of whites were five times more
likely to receive the death penalty
than the killers of blacks.

The Times Herald study, which
looked at capital murders and Death
Row populations in all of the states
using the death penalty, found that
the killers of whites were nearly
three times more likely to be sen-
tenced to death than the killers of
blacks. o

John Kealing / Dallas Times Herald

Death Row inmates in Huntsville, surrounded by fences, take a break

The trial judge in the McCleskey
case rejected Baldus’ statistical evi-
dence, and a majority of the 1ith
Circuit Court of Appeals concurred.
Writing for the majority, Justice
Paul H. Roney of St. Petersburg,
Fla., did not deny the credibility of
the Baldus statistics but rejected the
use in a trial of such social science
research as “beyond the legitimate
uses for such research.”

“In evidentlary terms, statistical
studies based on correlation are cir-
cumstantial evidence," Roney wrote,
“Where intent and motivation must
be proved, the statistics have even
less utility.

“A successful . .. challenge would
require proof that the race factor

‘was operating in the system in such

a pervasive manner that it could
fairly be said that the system was
irrational, arbitrary and capricious.”
But Roney went on to say that
McCleskey had failed to prove that
prosecutors, jurors and judges had
intentionally discriminated.
McCleskey's lawyers argued that
showing a discriminatory result,
rather than intent, should be suffi-
ciont to show that the system is ra-

cially bissed. Some 1ith Circuit
Court judges agreed.

“McCleskey does not have to
prove intent to discriminate in order
to show that the death penalty is
being applied arbitrarily and capri-
ciously,” wrote Justice Frank M.
Johnson of Montgomery, Ala, in a
dissenting opinion. “Reliance on the
race of the victim means that the
sentence is foundetl in part on a
morally and constitutionalfy repug-
nant judgment regarding the rela-
tive low value of the lives of black
victims.”

Judge Joseph W. Hatchett of Tal-
lahassee, Fla., in a separate dissent-
ing opinion, stated flatly: “The
Georgia system of imposing the
death penalty is shown to be uncon-
stitutional. Two types of racial dis-
parity are cstablished — one based
on the race of the victim and one
based on the race of the defendant.
One can only conclude that in the
operation of this system the life of a
white is dearer, the life of a black
cheaper.

“To allow the death penalty un-
der such circumstances is to approve
a racial preference in the most seri-

ous decision our criminal justice sys-
tem must make."”

In its 1972 ruling in the Furman
vs. Georgia case, the Supreme Court
struck down the existing capital
punishment statutes partly on statis-
tical evidence that blacks were dis-
proportionately targeted for the
death sentence more often than
whites, The five justices who sup-
ported the decision stated their be-
lief that the statutes were not ad-
ministered equitably and three of
them, Thurgood Marshall, William
0. Douglas and Potter Stewart, spe-
cifically stated that the laws were
being used to discriminate against
racial minorities.

“If any basis can be discerned for
the selection of those few to be sen-
tenced to. die, it is the impermissible
basis of race," Stewart wrote,

When that opinion was written,
evidence that the system discrimi-
nated against black offenders had
been accumulating for decades.
Attempts to show the discrimination
persists — based on the victim's race
— is a relatively new endeavor, and

See BLACK on Page 18
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who who worked on the case

In Texas, a homicide is capital
murder if it occurs during the
commission of any one of five fel-

"onies — robbery, rape, kidnap-

ping, burglary or arson. Vig-
neault's crime involved three of
them.

After robbing the 7-Eleven
store where she worked on April
26, 1978, Vigneault kidnapped
Jones, took her to his house and
raped her, drove her to a secluded
spot outside of town, raped her
again and shot her between the
eyes with a .45 caliber pistol.

Vigneault is currently the only
white Texas Death Row inmate
whose victim was black.

Whites are awaiting execution
for the murder of blacks in only
14 states, and in each case there
were high levels of what the law
refers to as “aggravating circum-
stances.” Sometimes there were
multiple victims, including whites,
Often the victims were children
or police officers. In two cases,
and in spite of extreme aggravat-
ing circumstances, the juries re-
turned life sentences, and the
death penalty resulted only after
the trial judge exercised his au-
thority to increase the sentence to
death.

The yeluctance of juries to con-

v Norman Lee Newstead was
convicted of killing a black taxd
driver in Tulsa, Okla. The driver
was having difficulty finding the
address Newstead gave him. Thoy
stopped at a church and apparent-’
ly got into an argument. New-
stead refused to pay the fare. He'
grabbed the victim by the neck,
and shot him twice in the back of -
the head. Newstead had previous-
ly killed three white people in’
Utah and had a prior conviction.
for kidnapping and robbery in:
Las Vegas.

v Donald “Peewee"” Gaskin, a
diminutive killer described Hy
prosecutors as having a “canty-.
loupe-size head with a lemon-sfe-
brain,” murdered about 35 indi-
viduals, including babies, before
he landed on Death Row in South .
Carolina with 10 murder convic-
tions. An ardent racist, he oncef
killed a white woman for having -
sex with a black man. While on'
Death Row, he carried out the!
murder-for-hire of a black Mus-:
lim. He rigged a bomb in the vic-,
tim's cell and detonated it by ma- |
nipulating wires strung across ‘a!
corridor. James Anders, a state'
prosecutor, said he once called |
Peewee a “back-stabbing, bahy-
killing, mangy cur’ only to have |
Peewee reply, “That’s the nicedt !
thing anybody ever said about:
me," : .
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~IRACIST JUSTICE: DISCRIMINATION EVEN IN DEATH

i Cepital murdors 342 97 28.4%

120 35.1%

12 14.5%

i Daath Row Inmates
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165 886%  H

Factors that lead

Study found
evidence of
‘racial bias

Major findings of statewide
studies by the Times Herald and
others:

¢ In 1976, the Texas Judicial
Council examined the 74 capital
murder cases that had gone to
trial in the previous 2% years.
The council reported that the
death penalty was assessed in 16
percent of the cases with black
victims, but in 86 percent of the
cases with white victims.

v Defendants who can afford
to hire their own lawyers rather
than rely on court-appointed at-
torneys ran substantially less risk
of dying for their crimes, the
council found. The conviction rate
for capital murder defendants
represented by court-appointed
attorneys was 93 percent, while
the corresponding rate for those
represented by retained counsel
was 65 percent.

¥ Once convicted of capital
murder, defendants represented
by court-appointed attorneys re-
ceived the death sentence in 79
percent of the cases while defen-
dants represented by retained
counsel received the death sen-
tence in 55 percent of the cases.”

¥ A Times Herald analysis of
capital murder and capital pun-
ishment in Texas from 1877
through 1984 found that a person
who kills a white is five times
more likely to receive the death
penalty than a person who kills a

Anunidentified Death Row inmate talks with his family recently in

crimes involved white victims, but
nearly 85 percent of the Death
Row population was sentenced for
white-victim murders.

v In the past 11 years, nearly
300 death sentences have been

police homicides reports for 1977-
1984, the Times Herald study
identified 479 white-victim capital
murders and 168 black-victim
capital murders in Houston, Dur-
ing that same perind, Harris

Jobn Keating / Dalas >‘
Huntsvllle

year perfod of 1975-1978 and also
found that the race of the victim
appeared to be a key factor In the
prosecutor’s decision to seek the
death penalty. Police had charged
capital murder in 115 cases, Sher-
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penalty than a person who kills a
black.

v Nearly 21 percent of the cap-
ital murders committed during
that period involved black vic-
tims, but only 5.3 percent of the
current Death Row inmates sen-
tenced during that period had
black victims.

v Nearly 80 percent of the

400 death sentences have been
handed down by Texas juries, but
only two were for crimes involv-
ing white killers and black vic-
tims., One of those white inmates
has since had his sentence com-
muted to life, leaving only one
white killer of a black victim on
Texas' Death Row.

v Using FBI data and Houston

ing that same period, Harris
County sent 78 killers of whites
and six killers of blacks to Death -
Row. Black victim capital murders
were 25.7 percent of the total, but
killers of blacks made up only 8
percent of those sentenced to die.
¥ University of Texas law
professor Ed Sherman studied
Harris County-cases for the four-

capital murder in 115 cases, Sher-
man found, but the district attor-
ney reduced the charge in all but
47 cases. Of those 47 cases, 65 per-
cent involved a black or Hispanic
accused of killing a white. The
death penalty was sought in only
32 percent of the cases involving
Anglo-on-minority or minority-

on-minority murders.

Black life worth less in Texas courts

BLACK —, From Page 17

the McCleskey case in Georgia
would be the Supreme Court’s first
opportunity, if it decides to do so, to
hear authoritative arguments on
that point.

Road to Texas’ Death Row

“There is racism in the
world,” says Texas
4 Civil Liberties Union
director Gara La-
Marche, “and it gets
reflected in the crimi-
nal justice system. I don't think
overt racigm plays a part in any of
this, but there is something about
the gross numbers that causes you
to think race does play some role.”

Almost from the time Texas' new
capital punishment statute went into
effect in mid-1973, the way it was
administered was scrutinized for the
kinds of flaws that caused the old
statute to be ruled unconstitutional
by the U.S. Supreme Court.

Is the method of choosing who
will die for their crimes still arbi-
trary? Does it discriminate against a
particular segment of society? Are
there factors beyond the legal issues
that guide the state's disposition of
criminal matters?

Between 1977 and 1984, arrests
were made in 1,880 capital murders
in Texas, but only 169 of the current
Death Row inmates were sentenced
during that time. Does that mean
that the sentencing was arbitrary?

What distinguishes one killer
from another? Luck, economic sta-
tus, geography and other non-legal

meboame sevean iete nlaae

Srme el

John Spenkelink

White

Robert Sultiven White
Anthony Antona  White
Arthur Goods White
James Adams Black
Carl Shriner White
David Washington  Black
Emesa Dobbert  White
Jamaos Honry Black
Timothy Peimas  White
James Raularson  White
Johnny Wit

Black

Elmo Sonnier White
Timothy Baldwin _ White
. Emest Knighton __ Black
" Robort Witlks Whito
David Martin White

Jimmy Gray

479 white-victim capital murders
and 166 black-victim capital
murders. -

During that same period, Harris
County sent 78 killers of whites and
six killers of blacks to Death Row.
Black-victim capital murders were
25.7 percent of the total, but killers
of blacks made up only 7 percent of
those sentenced to die.

Harris County District Attorney
John Holmes dismissed the sugges-
tion that the system is more lenient
toward the killers of blacks than the
killers of whites or that his office is
influenced by those factors.

“I don't even know what race
they are unless I happen to look it
up,” Holmes said. “We don't seek
death simply for the exercise. We
seek it based on the facts and on the
background of the defendant.”

Still, the same statistical pattern
emerges in study after study. One
examination of capital murder cases
in South Carolina during a four-
year period:found, according to the
Atlanta-based Clearinghouse on
Prisons and Jails, that prosecutors
sought the death penalty in 38 per-
cent of the cases in which a blsck
killed a white, but in only 13 per-
cent of the cases in which a white
killed a black. \

Opponents of capital punishment
contend that the statistically appar-
ent racial bias is sufficient resson to
abandon executions altogether.

“It is not working to sort out the
worst people in society,” says La-
Marche of the Texas Civil Liberties
Union. “There is a lot of subjectivity
involved ... (in) the most  severe
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What distinguishes one Kiuet
from another? Luck, economic sta-
tus, geography and other non-legal
factors come into play. Some rural
counties are so poor that the cost of
a capital murder trial is prohibitive.

But efforts to discern the logic
that sends some convicts to Death
Row and others back onto the
streets have invariably led research-
ers to racial influences and the high-
er value that the justice system ap-
pears to place on the life of a white
victim.

A 1976 Texas Judicial Council
study of the 74 capital murder cases
that had gone to trial in the p
ous 2% years found that the d h
penalty was assessed in 16 percent
of the cases with black victims, but
m%permmofmewe:with
white victims.

“Some disparity is tolerable when
you are talking about incarceration,”
LaMarche says, “but it is not tolera-
ble when you are talking about put-
ting people to death.”

The Times Herald analysis of cap-
ital murder and capital punishment
in Texas from 1977 through 1984
found that a person who kills a
white is five times more likely to
receive the death penalty than a
person who kills a black.

Nearly 21 percent of the capital
murders committed during that pe-
riod involved black victims, but only

o

White White *
White White

- Robert Willle
David Martin

Jimmy Gray White  White

5.3 percent of the current Death
Row inmates sentenced during that
period had black victims.

Nearly 80 percent of the crimes
involved white victims, but nearly
95 percent of the Death Row
population was sentenced for white-
victim murders.

In the past 11 yéars, nearly 300
sentences have been handed
by Texad*juries, but only two
were for crimes involving white
killers and .black victims. One of
those white inmates has since had
his sentence commuted to life, leav-
ing only one white killer of a black
victim on Texas' Death Row.

The Times Herald study shows
that the probabilities of a death sen-
tence in Texas by racial characteris-
tics of the crime are:

White kills black — 1.4 percent.

Black kills black — 2.5 percent.

White kills white — 9.5 percent.

Black kills white ~— 13.2 percent.

The ratio of Death Row inmates
to the crime rate in each category in
Texas, as in most other states, is
equally revealing:

The total number of identifiable
capital murders in the state. for

Daltas Times Herald

1977-1984 was 1,880. The number of
Death Row inmates who were sen-
tenced during that period was 169.
This is how the crime rate, by racial
category, compares with the sen-
tencing rate:

White kills black — 3.7 percent of
the crimes, 0.6 percent of the in-
mates on Death Row.

Black kills black — 16.9 percent
of the crimes, 4.7 percent of the
inmates.

White kills white — 55 percent of
the crimes, 58.6 percent of the
inmates,

Black kills white — 24.4 percent
of the crimes, 36.1 percent of the
inmates. -

Harris County prosecutors have
sought the death penalty more vig-
orously than any others in the state,
and nearly half of the current Death
Row population was sentenced from
that jurisdiction. Therefore, that
county offers perhaps the best op-
portunity to determine whether a
statistical racial biss exists in the
criminal justice system.

Using FBI data and Houston po-
lice homicide reports for 1977-1984,
the Times Herald study iden(ified

Union. “There is a lot of subjectivity
involved ... (in) the most severe
punishment that is irrevocable. Even
if you assume the morality of it, do
you trust the government to make
those decisions?”

A Discriminatory Effsct

=7 In banning the death
penalty in 1972, the
4 U.S, Supreme

i did not rule it to be es-
sentially unconstitu-
tional, only unconstitu-
tional in the way it had been
previously applied. State legjslatures
were told that death penalty stat-
utes that removed the arbitrariness
could be upheld. :

The new state laws, seeking to
avoid arbitrariness, make murder a
capital offense only under specific
circumstances, Although the law
varies from state to state, capital
punishment becomes & possibility
most often when the murder occurs
during the commission of a robbery,
burglary, rape, kidnapping or arson.
Most of the state death penaluy stat-
utes also include murder-for-hire,
killing a police officer or firefighter
involved in carrying out official du-
ties, killing a prison employee or in-
mate, or. killing someone during an
escape. A few states make murder

See UNBIASED da Page 19
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Prior to the Supreme Court's
landmark 1972 decision striking
down state capital punishment
laws a8 arbitrary and discrimina-
tory, the criminal justice system
wes demonstrably tilted against
black criminals,

In that ruling, the court relied
largely on statistical evidence,
amassed over four decades, that
was starkly persussive: Between
1930 and 1972, 54 percent of the
nearly 3,859 people executed were
black, although blacks constituted
only about 12 percent of the U. S,
population. Of the 455 people exe-
cuted for rape, 405 were black.

The influence of the victim's
rece had been detected in some of
the pre-¥972 studies of capital
punishment, bat it was not devel-
oped as a legal argument because
of

the inadequacy of available
data.

In 1977, two attorneys for Jo‘hn
Spenkelink, who would be exe-
cuted in Florida two years later,
discovered a racial pattern that
had not previously been argued in
the federal courts: 84 percent of
Florida’s Death Row inmates had
killed whites; four percent had
killed blacks; two percent had vie-
tims of both races.

Spenkelink's attorneys failed to
convince the courts that the pat-
teth proved racial discrimination,
but researchers began probing the
question, and in six years since
Spenkelink virtually every study
focusing on the victim's race has
produced the same result:

+ In 1880, William Bowers and
Glenh Plerce, criminologists at

Northesstern University in Boe-
ton  published findings from a
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the imposition of the death penal-
ty appears mythical. . "

counted for the fact that the ldllé
ers of white victims received a
death sentence five times more of;
ten than the killers of blacks, Thd
race of the victim, he determiried;
was two and a half times morw
valid than any other variable i
predicting the outcome of a capl{

"

tal murder case. "
e
V. University of California lad{
professor Samuel Groas and RotH
ert Mauro, a doctoral candidate in
psychology, reported in 1983 that
their study of crimes and sentendy
ing in eight states ( 4
Florida, Georgia, Ilnois, Ni
Carolina, Mississippt, Oklahom
and Virginia) found racial dispa!
ties consistent with other gtudies
“The discrimination that w
found is based on the race of th
victim and it is a remarkably sta,
ble and consistent phenomenon.’
Their research centered on
than 17,000 homicides in the eightt
states between 1976 and 1980,

. I giin gy

¥ More recently, Michael Rd-!
delet and Glenn Plerce focuseff
their research on the role of
secutorial discretion” in homicl
cases. It is at that point in the ayd+
tem — where police hand g
cases to progecutors — that the
funnel narrows most sharply, Ex
amining 1,419 cases in Florida bd
tween 1973 and 1977 and compad
ing Initial police tepors wht
dctions taken by the district attos
ney, they found that blick-on
white homicides are more liksi
to remain clasified as capitg
murder, and cases with black [
tims are the lesst likely,- Curent

with white victims are more 1{lad
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Northeastern University in Bos-
ton, published findings from a
study of sentencing in Texas,
Florida and Georgia. “By far the
most substantial and consistent
extralegal basis of differential

\arcasas

treatment ... was race ... and
race of victim was a more promi-
nent basis of differential treat-
ment than race of offender.” In
Texas, they reported, a black de-

fendant was 84 times more likely
to be sentenced to death if his vic-
tim was white than if his victim
was black. In Florida, the ratio
was 37 to | and in Georgia it was
33-1.

v University of Chicago law
professor Hans Zeisel published a
report in the Harvard Law Re-
view in 1981 showing that in
Florida, during 1976 and 1977, 47

Unbiased justice

‘more of a goai

‘than a reality”

UNBIASED — From Pnge 18
by explosive or poison a mpitnl
offense,

In each state, the prosecutor is al-
lowed to argue “aggravating circum-
stances,” such as the brutality in-
volved or the defendant’s prlor
convictions, and the defense is al-
lowed to offer “mitigating circum-
stances,” such as a defendant's

the skin cokor of the victim haa be-
come a latent mitigating or aggra-
vating dircumstance in the minds of
prosecutors and jurors.

Michael Radelet, a University of
Florida sociologist, and Glenn
Pierce, a criminologist at North-
eastern University, recently com-
pleted a study of prosecutors’ dect-
gions in several Florida counties and
found evidence that murders involv-
ing white victims tended to be “up-

" for more serious treatment
than the original police report rec-
ommended, and cases with black
victiris were often “downgraded” to
charges less than capital murder.

That data, Radelet and Plerce
wrote, demonstrate that “a criminal
justice system based on equality in a

society marked by vast inequality

racial disparity, they also reflect the
disparate values the criminal justice
system places on the life of the mur-
der victima. They show, particularly
in southern states, that black-on-
black capital murder is treated less
serfously than wlut&dmwhxte capi-
tal murder.

In Arkingas, a whh:e who kills a
white has a 13.1 peroent chance of
reaching Death Row. For a black
who kills a black, the chance is 2.2
percent. In Tenneesce, a white who
kifts a white has a 20.7 percent
chance of getting the death penalty.
A black who kills a black has only a
5.9 percent chance.

In Georgia, 31.3 percent of the
capital murders were white-on-
white, but 52.7 percent of the Death
Row inmates were convicted of
white-on-white crimes. Thirty-nine

t of crimes were black-on-
black, but only 12.9 percent of the
inmates were sentenced for black-
on-black murders,

Showing such a discriminatory ef-
fect has been sufficient to sway the
courts in a number of civil rights
aress - school and housing segrega-
tion, for example. But in life-and-
death matters, the lower courts so
far have been unconvinced..

percent of blacks arrested for kill-
ing whites reached Death Row.
For whites who killed whites, it
was 24 percent; for the black who
killed blacks, 1 percent; for whites
who killed blacks, 0 percent,

v Algo in 1981, University of
Florida sociologist Michael Rade-
let reported on his study of 637
homicide case in 20 Florida coun-

a white (in Georgia) has a 25 per-
cent chance of getting death and a
white who kills a black has a 5 per-
cent chance.”

A Handtul to Die

Until Gilmore's death
before a Utah firing
squad, executions had
been dormant in the
nation’s criminal  jus-
tice sydtemn for a de-
cade. The last execution had taken
place in 1887 — five years before
the Supreme Court officially out-
lawed the practice — and the Unit-
ed States seemed to be joining most
of the other Western nations in

ties. “"Among black victims, 2.1
percent were death penalty cases,
whereas 0.4 percent of the cases
with a white victim resulted in a
death sentence,” he wrote. “Both
white and black defendants have
a 12 pereent higher probability of
receiving the death penalty if
they are accused of killing a
white instead of a black.” Radelet
concluded: “Relative equality in

Tall, wire fences topped by barbed wire keep prisoners in at the Huntsville prison

but no one has beén executed for
killing a black. Under the new stat-
ute, six prisoness have been execut-
ed. Five wete blecks who had killed
whites and one was a white who
had killed a white,

According to the latest tally by
the NAACP Legal Deforise Fund,
there are 1,590 inmates on Death
Row in the United States. Because
only about 10 percent of the capital
murders in the United States re-
sult in death sentences, that leaves
nearly 16,000 others who could
have been sent to Death Row but
were not. Many are serving time;
others already have been paroled.

Pavid Denad, o Ml b @

the 1mposiuon ot the aentn penai-
ty appears mythical. .

v University of Iown law pro-
fessor David Baldus, an authority
on the legal uses of statistics, con-
ducted the most exhaustive study
of the question in 1983. Weighing
250 variables in the facts sur-
rounding thousands of
homicides, Baldus concluded that
race was the only factor that ac-

Tlmu

do-well, is serving life in Texas for
killing a black child in Lubbock
County in 1978 for no apparent
eason.

It is that selectivity that makes
the racial factor, whether it pertains
to the offender or the victim, trou-
blesome to death perialty opponents.

“Sure, the people on the Row
committed horrible crimes,” Broady
says. “But there are people off the
Row (serving life or lesser sen-
tences) who committed crimes that
were jst as horrible. This is not
something the courts can continue to
ignore or something society can con-
tinue to ignore. When we are talk-

survey

tms are the jemst nxery: s
with white victims are more 10k
ly to be “upgraded” — the déa
penalty sought despite & lower!
police classification — blc]
victim cases. Black-on<white
micides are “significantly”
likely to ba “downginded”
prosccuted ns less than the ea;ﬁt
murder charge filed by police’ =
than black on black cases. -
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For ite nationwide study of ¢ap-

ital murder and capital punishy

ment, the Times Herald relied dl

two sources of y
tion — the Supplementary H

cide Reports of tha FBI and pod~

- ters of Death Row inmated
provided by each state,

o4
The FBI data, on comipe
tapes, included the age, race mﬂ
sex of the killers snd '
well as the circumstances ‘i~
volved, in 179,750 homicides that
occurred in the United States ba-
tweenJan.l 1977mdl}ee.31‘

vl

Larry Boyd, identified 18,173
murders that would qualify faf
capital punishment in states thqt
employ it.

Fach of thooe states allows Bl
death penalty for homicides thef
occur during the comeniesidn of &
specific felony, such aa b ‘“
robbery, rape or arson. Soine,
such s Florida, Colifornia #rg
Kentucky, allow exscutions . i
murders involving sniper atmdu,
poison or or explosive devices. .|

The FBI data give a dtsﬁn«
picture of crime in Amerka ﬁ
lng the elghv. year peﬂod




ommended, nd cagses with DLCK
victims were often “downgraded” to
charges less than capital murder,

That data, Radelet and Pierce
wrote, demonstrate that “a criminal
Justice system based on equality in a
society marked by vast inequality
remains more of a goal than a
reality.”

Some prosecutors argue candidly
that the statistics show a racial dis-
parity simply because the murders
of whites are, per se, more heinous
than the slayings of blacks,

“There are more serious aggravat-
ing circumstances when the victim is
white, and more mitigating circum-
stances when the victim is black,”
says Arizona Assistant Attorney
General Crane McClennan, who re-
jects the statistical evidence of rac-
ism in the system.

He posed a challenge to the re-
searchers: “Describe one case any-
where where the decision to go for
the death penalty was based on
race, They have never shown one
single case where the outcome de-
pended on race. There have been 22
cases that addressed that issue. In
only two cases have the courtsal-
lowed hearings on it. The courts
have always said that the statistics
do not show discrimination.”

As McClennan claims, the studies
showing discrimination based on the
race of the vicim may not prove
conscious or intentional discrimina-
tion at any step in the criminal jus-
tice process, but they do reveal a
discriminatory effect.

Not only do the numbers reveal

BHOUWINE SUCh a amummlwry e~
fect has been sufficient to sway the
courts in a number of civil rights
areas ~+ gchool and housing segrega-
tion, for example. But in life-and-
death matters, the lower courts so
far have been unconvinced.

“Unless we show that there was a
racist intent, we are out of court,”
says Henry Schwartzchild, director
of the American Civil Liberties
Union. “It is not enough to show the
results,”

Schwartzchild, like many other
capital punishment opponents, be-
lieves the courts are reading the
public opinion polls and are not like-
ly to change directions on the issue,

“Given the mood of the culture,”
he says, “they are not going to deal
with it differently.”

Over the years, as violent crime
has ascended in the United States,
polls have shown a growing public
acceptance of the death penalty. A
Harris poll early in 1977 — one
month after Gary Gilmore was exe-
cuted in Utah — found that 67 per-
cent of Americans favored capital
punishment. By autumn of 1982, the
favorable response had grown to 77
percent, according to a Gallup poll.
Last January, a poll by Media Gen-
eral and the Associated Press found
an 84 percent favorable rating.

“That is conceding justice to the
mob,” says Richard Broady, research
director for the National Association
for the Advancement of Colored
People Legal Defense Fund. “True
Justice is even-handed justice. It is
not even-handed if a black who kills

oo BYoWwis 1w g uu-
cade. The last execution had taken
place in 1967 — five years before
the Supreme Court officially out-
lawed the practice — and the Unit-
ed States seemed to be joining most
of the other Western nations in
abandoning death as a punishment
for crime.

Even after Gilmore’s execution,
the death chambers of state prisons
were reactivated slowly. Eleven
men were executed in the first sev-
en years after the Supreme -Court,
in 1976, allowed death sentences to
be carried out under new guidelines.

But by 1984, with legal barriers
cleared and public opinion support-
ing the practice, the country’s Death
Row populations were growing by
more than 200 a . Electric
chuirs, gas chambers and lethal in-
Jection halls were revving up with a
fury unmatched since the early
1960s.

There have been 38 executions in
the past 23 months, bringing the to-
tal to 49,

Judging by the race of those exe-
cuted, it would appear that the pre-
1872 practice of discriminating
against black offenders has been
eliminated. Thirty-two of the 49
were white, 17 were black.

However, when viewed according
to the race of the victim, the dis-
criminatory effect remains, Forty-
five of those put to death had killed
whites and only four had killed
blacks,

In Georgia, 45 percent of the capi-
tal murders involved black victims,

murders in the United States re-
sult in death sentences, that lesves
nearly 16,000 others who could
have heen sent to Death Row but
were not. Many are serving time;
others already have been paroled.

David Bruck, a Columbia, S.C,
attorney who handles many capital
munrder cases and has published arti-
cles about the influence of race on
the criminal justice system, believes
that rather than eliminate discrimi-
nation, the highly selective system
only amplifies it.

The selection process, Bruck
points out, begins when the arrest-
ing officer can decide whether to
file a homicide as capital murder or
something less. The grand jury has
options in how it indicts; the district
attorney has discretion in how to
prosecute. A jury can acquit. It jt
convicts, a higher court can reverse
the verdict. If the verdict stands, the
governor can commute a death sen-
tence to life,

“In the end,” he says, “a mere
handful are left to die.”

That handful is chosen with a
high degree of subjectivity. The

state may take the life of a criminal -

who kills during a robbery, but it
does not take the life of most crimi-
nals who kill during a robbery.
Sometimes the most heinous mur-
derers are spared, and lesser villaing
are put to death. John Spenkelink, a
white drifter, was executed in Flori-
da in 19 for killing another white
drifter who had sexually assaulted
him. Phillip Brasfield, a white ne'er-

Row (serving life or lesser sen-
tences) who committed crimes that
were just as horrible. This is not
something the courts can continue to
ignore or something society can con-
tinue to ignore, When we are talk-
ing about which people we are go-
ing to kill, society has a greater
obligation to decide on some basig
besides the flip of a coin.”

In state after state, the statistics
suggest that race is the dominant
basis on which the decision is made.

Bruck also believes the Supreme
Couit may reject the argument that
the victim's race influences punish-
ment, at least until public opinion

Cl .

“This is something the American
people are going to have to make a
decision about,” he says. “The court
is not going to save us from our own
folly.”

Many lawyers agree, even those
who support capital punishment.
Says Dallas attorney Mel Bruder:
“It is not a legal question. It is a

moral question that involves the -

law.”

To death penalty opponents, the
arbitrariness revealed in the racial
statistics makes the best argument
against death as public policy,

“The government is a very inap-
propriate agent to decide who ought
to live and who ought to die,” says
the ACLU's Schwartzchild. “We
cannot demonstrate that it (capital
punishment) does us any good. It
can be demanstrated that we do it
very badly.”

Kentucky, allow exacutiéns fdr
murders involving sniper attacks,
poison or or explogive devices. .,
The FBI data give a distingt
picture of crime in America d:ﬁ-‘
ing the eight-year period studi ,
To compare the crime and punish-
ment patterns, the Times Heralif
compiled the firat nationwide sug-
vey of Death Row that identifiif
not only the race of the convictetf
killers, but the race of their vid.,
tims as well. :
Although the Death Row
populations do not reflect all
death sentences handed dowh.
(some sentences are reversed,
commuted, overturned or other-
wise set aside each year) several
experts said they do provide a sta-.
tistically valid sample of sentenc
ing in each state, '
To determine the race of the
victim of each Death Row {nmate,
a variety of sources was used: lo-
cal police and sheriff's offices,
medical examiners' records, court
documenta and interviews with
lawyers, prosecutors and othets
familisr with the cases. In some
instances, the NAACP Legal Dé-
fense Fund and the American
Civil Liberties Union provided ixf-
formation on the victims. "
For the Dallag study, FBY datw
and Dallas police homicide reports
were used to identify 198 murdess
that could have been prosecutef]
a8 capital crimes. Essential
on each case were entered 11" the
computer and compared., L
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\} AND THE DOUBLE LOG CABIN _ g9

a prominent man and pr operty owner in Weatherford, who was hanged
by unknown men durmg .the Civil War because of political prejuchce

The hanging of four negroes was another heartless case, which

} L - them freedom. The report is that a negro was found in some you

ladies’ room—perhaps trying to steal something. The feeling agajnst
the negro was fervent.’ A mob tock him and three others and hanged
them to the cross beam.over the public well in the court yard; then
" dropped them one after .enother from the beam into the well, ‘so
reported W. R. Turner, for many years a prominent citizen of Weather-
ford. The well, being pubhc many citizens of the town got water there.
It was soon found that t}‘;ere was an obstruction in the well and people
cculd not get drinking water. The negroes’ bodies could have been
removed but some of thg most fastidious would not. have relished the

Some 35 years ago peOple with fine taste dlscovered that the
public well had “mmera} water” in it, thought to be of healing quali-
ties, and because thereof used it freely. Later it was discovered that
the sewer pipe leading from the jail to Town Creek across the court

" yard had sprung a leak.f'After a thorough examination by expert tast-
ers, the health. ofﬁcersf'pronounced' it unsanitary and not good for
drinking purposes. The:' Commissioners’ Court took the matter under
advisement and after much deliberation decided that cleaning out the
" well would not remedy the matter as the earth was so saturated that
it rould not be gotten 1id of, so they filled up the second well and had
another dug, the water of which was pronounced wholesome. It, too,

wens 400 feet'. deep down to the Trinity sands

FIRST LEGAL EXECUTION IN COUNTY

A negro, Joe Williams, was hanged for murdering a peddler about one
mile southeast of Weatherford. For lack of better ¢onveyance, a farm
wagon was pressed 1nto service, to which was hitched a mule and gray
horse. The negro wasiplaced atop his own coffin beside the sheriff,
-and they drove cne mile west to the place of execution, followed by a
long procession of curious men and boys of town and county. The
-improvised scaffold consisted of two green forks set firmly into the
ground with a pole acrcss between them, such as farmers use in the
present day in.- butchering hogs. The farm wagon was driven under
the pole, the hangman’s knot was adjusted about the negro’s neck, the
rope drawn over the beam, and at the command of the sheriff, “Get
up, Gray,” the negro “fas suspended in the breeze. The boys not only
gaw the negro as he dgngled there then, but saw him in their dreams
at night for many moriths later. T. U. Taylor, now of the Umver51ty
of Texas, was an ll-year-old boy witness to the scene.

§ Willilam Burton was given a death sentence in the early part of

i

G e

- cccurred during the. wal War, just after Lincoln’s ‘proclamation giving -

“water; so the well was fuled up and anotner dug nearby.” ™ T

has been abandoned, and our water supply now comes from cased-off'

'I‘he first legal executxon in the county was in the spring of 186%R
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1880 for mhrderinv Jack. Rugh growing out of a dispute over the ci'tym
election. Two days prior to gthe date set for his hanging, his sentence
. was commuted to life impnsonment After serving seven years he was

The next legal e*(ecutxon was that of J: B. Cason for killing and. _
' robbmg L. F. McLemore, bout 31x miles southeast of . Weatherford. ' Ty

Bob Stephens was glven a death sentence for murdermv George
Steelman A scaffold was erected, but his sentence was. commute tc:‘.’ C R

executxon was June 20, 1893 =
Wayne Todd was also assessed .the death penalty for killing
. Jimmie McNeal. His sente;nce was commutied to life imprisonment.

~(Date for execution was fixed June 21, 1923. Commuted June 19, ‘1923).
: He was paroled, later vwlated the parole and was returned to the‘ :

Sy
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158 ROBERT TORSNEY

tic and Statistical Manual a statement about the difference
between psychiatric and legal concepts of mental illness. If
juries are to be permitted to hear psychiatrists, they should
also be instructed about those differences.

If racial motives lay behind Robert Torsney’s insanity
acquittal, the jury was at least able to hide behind a belicf that

the acquittal would result in “hospital punishment.” Had they

voted an insanity acquittal in the face of testimony by the
state department of mental hygiene psychiatrists that Tors-
ney needed no treatment, was not dangerous, and would be
immediately released, they still might have voted for the in-
sanity acquittal. But then, there would be no question of their

motives. The insanity defense provides a shield for jurors to

hide behind in such instances.

The inconsistent and conflicting concepts of the insanity|

defense also provide easy excuses and exits for defendants like
Robert Torsney. He went home after two and a half years of!
legal involvement. His plan was to go to court in order to,
appeal his dismisal from the police force, to recover his back
pay, and to be granted a $15,000-a-year medical disability.
pension. He had learned how to use the legal system and, like
anyone with a surprise jackpot, he was right back for another
try to beat the odds—and to defeat justice,

l.
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JAMES GRIGSON

The “Hanging Psychiatrist”

VER THE PAST ONE HUNDRED YEARS, PSYCHIATRISTS, PSY-
choanalysts, psychologists, and others in the mental

health field have been thrust further and further into every l

aspect of our public and even our private lives. If they are not
the principle decision makers, they are likely to stand next to
the presiding officer, making official recommendations. Be-
cause life is hard, society has designated mental health practi-
tioners as the experts on all of life’s problems.

- You want a divorce? The court or your attorney will
refer you to “counselors” who can decide whether yours is a
truly hopeless casé and where you went wrong. Does someone
think you've been acting a little unusual lately? A psychi-
atrist, in a brief exam, will decide whether you are likely to be
dangerous to yourself or someone else of pethaps whether
you just need treatment. Do you want to be a policeman?
Liberals urge you to have a psychiatric exam. Do you want to
run for president? Senate? Congress? Many in the therapeutic
community urge that all candidates for public office have psy-
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chiatric exams and that the results be made public prior to
elections.

It would seem to be an impressive safeguard to have
these mind specialists (33,000 psychiatrists in the United
States, with Los Angeles and New York City having more
than their share) checking out our character, personality, and
rationality, and making sure that things stay on an even keel.
But it doesn’t work. :

Both within the field of psychiatry and within the medi-
cal profession, there is continuing argument and disappoint-
ment about psychiatry’s failure to be sufficiently scientific.
Occasionally, a well-known, highly respected psychiatrist will
acknowledge that' the practice of psychiatry not only is but
should be more an art than a science. But that is not a
popular point of view among members of the profession. The
development of new drugs and the hope and belief that
mental disorders will be controlled eventually by physio-
logical-chemical intervention have given new hope for the
scientific status of psychiatry. But initial discoveries have not
led to accurate and predictable treatment models, and drug
treatment, in most cases, is trial and error, often with regard
both to a specific drug and specific dosage.

But if psychiatrists have had difficulty gaining the respect
they feel they deserve from the medical community, as well as

from society, they have been eminently successful in gaining

access and decision-making power in many social institutions
and legal forums. In many public settings, the psychiatrist is
viewed as the expert on sanity and responsibility. Psychiatrists,
however (and allied mental health professionals), while
not reluctant to offer themselves as official socictal problem
solvers, have begun to backtrack in at least one area.

Lawyers and psychiatrists, more often than not, have
been at war with one another, but they have made some
temporary alliances in order to try to keep psychiatrists from
presenting their opinions in some criminal trials. The Ameri-

can Psychiatric Association has decided it should withdraw
. {
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some of its aid to the courts. It has done so while admitting
and insisting on its inability to know enough about the human

" mind to offer proper or justifiable expertise. It is a new sound
~ of humility. Some have suggested that this retreat acknowl-

edges a new realization by psychiatrists that they had over-
stepped the boundaries of their knowledge; others suggest that
it is a single-issue retreat bound up with the fact that most
psychiatrists oppose capital punishment; still others—more
cynical psychiatrists—argue that it is an economic action of
self-interest in which psychiatry is prepared to give up its role
in one small area in order not to be held legally liable and
financially responsible for the same role in a much larger area.

The focus of these concerns is a Texas psychiatrist
named James Grigson and the case of Estelle v. Smith. One
night in September 1973 Ermest Benjamin Smith, Jr., and
Howie Ray Robinson held up a convenience store in Dallas.
Both Smith'and Robinson were carrying guns. During the
holdup the cashier made a sudden move. Smith saw the move
and fired his gun, yelling at the same time, “Look out, Howie”
(or something like that). Robinson then fired his gun straight
at the cashier. The cashier fell to the floor and the two robbers
cleaned out the cash drawer and fled.

A short time later the Dallas police caught up with the
two men and charged them both with felony-murder. Such a
charge is one designed to discourage any criminal activity that
might result in death. In essence, if anyone takes part in a
felony, during which or because of which someone dies, that
person is guilty of homicide. Thus, if three people attempt a
bank robbery with a cap pistol, and a bank patron has a
heart attack and dies while the robbery is going on, the rob-
bers are all liable for homicide. Similarly, if someone drives a
murderer to his victim, the driver is as guilty of the homicide
as the one who did the killing—even if the driver never left
the car or saw the victim. The logic of the charge is that if it
had not been for the lesser crime, the death would never have
occurred and, therefore (1) all the participants are as guilty of




162 JAMES GRIGSON

the person’s death as if they had specifically and personally
caused it to happen, and (2) they are equally responsible re-
gardless of who (or what) actively caused the death because
they acted as a group or as a unit in committing the lesser
crime. -
Smith and Robinson were tried separately on felony-
murder charges. Because a death sentence is possible on such
a charge, the judge in the case ordered Smith to submit to a
competency evaluation, even though no one, Jincluding
Smith’s lawyer, suggested that Smith was anything but com-

petent. When the competency hearing became a problem later .

on, the judge explained that he ordered the hearing simply as
a precaution, because he didn’t want anyone complaining,
especially if Smith were found guilty and sentenced to death,
on appeal that the defendant was too crazy to have partici-
pated properly in the trial. He was, in his view, simply practic-
ing a little defensive judging.

The order was made over the phone and a court-
appointed psychiatrist undertook to perform a competency
evaluation on Smith. The doctor appeared at the county jail
where Smith was being held and spent about ninety minutes
with the alleged murderer. He explained that he was a psychi-
atrist and had been asked by the judge to evaluate Smith’s
competency to stand trial. Smith was polite, pleasant, and
responsive, and cooperated fully with the psychiatrist. During
this time, the doctor conducted a five-part exam: (1) general
appearance and behavior, (2) production of thought, (3)
affect/mood, (4) content of thought, and (5) orientation to
time, place, and person.

The general appearance segment, - according to the
doctor, was “simply observation of how the person walks into

the interview room, the way they sit, the attention or lack of

attention to personal appearance.” In particular, the doctor
used this information to determine whether the person was or
seemed depressed, agitated, or anxious. The “production of
thought” segment inégolved having Smith talk, after which the

&
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doctor decided whether he made sense, whether his thought
was linear, or, conversely, whether it was confused, circular,
or obsessive, The affect/mood evaluation attempted to deter-
mine whether fow Smith talked about something matched the
subject of his talk. Thus, when talking about a pleasant expe-
rience, the person’s voice and physical demeanor should reflect
the positive quality of the experience. In the “content of
thought” segment, Smith was asked about his past and
present. The final segment, the “orientation,” attempted to

determine if Smith knew who he was, where he was, when it

was, and whether he could focus, concentrate, and remember
from moment to moment what was happening. On the basis
of this five-part test, the psychiatrist sent a letter to the judge,
indicating that he had conducted the examination and had
found Ernest Benjamin Smith, Jr., competent to stand trial,
Smith’s attorney was never informed by the court or by
the psychiatrist that this competency evaluation had taken
place. If he had known, he might have attempted to stop it, or
he might have insisted on being present during it. Or he might
have taken it at face value and let it happen just as it did.
What harm could a competency hearing do to Smith? Any
statements he made about the crime itself could not be intro.
duced as evidence in the trial, and if he were found incompe-
tent, he wouldn’t have to stand trial. But the attorney knew
there was no question of Smith’s being found incompetent.
During the trial Smith’s attorney was given a list of all
the witnesses the prosecution expected to call, as was required
by law. He was also given access to prosecution files on
the case. It was in these files that he found a copy of the

letter stating that Smith was competent to stand trial. He .

could not have been happy to find that the evaluation had
been conducted by Dr. James Grigson, the Dallas psychiatrist
the press was fond of referring to as “the hanging psy-
chiatrist” and “the killer shrink.” The attorney checked the
witness list. Grigson’s name was not on it, neither as a witness

- in the guilt phase of the trial nor in the penalty phase, so the
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attorney probably thought that the competency hearing could
not harm his client.

- Under Texas law, a case that might result in the death
penalty is tried in two parts, in what is called'a bifurca’ged
trial. During the guilt phase of the trial, the jurors de(.:lde
whether or not the defendant is guilty. If they find him guilty,
the penalty phase is then held, in which they decide on the
basis of additional evidence whether to order the death
penalty or a term of imprisonment. In order to decide for the
death penalty, a Texas jury must consider three factors:
(1) whether the murder was deliberate; (2) whether the de-
fendant’s conduct was unreasonable in response to the provo-
cation; and (3) whether the defendant is likely to repeat his
violent deeds in the future. If the jury answers “yes” to all
three questions after they have heard the additional evidence,
then the death penalty is automatic. If all three are answered
no, then only a prison sentence can be given. '

Smith was found guilty in the first phase of the trial,
which was not a great surprise. His attorney’s hopes were
pinned on the penalty phase. Smith had several things going
for him. First, his only previous conviction had been for pos-
session of less than an ounce of marijuana. He had been

charged with some other, more serious crimes, but since he.

was never found guilty, those charges could not be brought
before the jury in this trial. Second, Smith had not done the
actual shooting. Third, although he had been carrying a gun,
the weapon had misfired and there was some ev1.depce tha-t
Smith knew the gun was defective. There was COHﬂlCtl}]’g’ testi-
mony as to whether Smith had said, “Get him, H9w1e (the
“him” referring to the cashier) or “Look out, Howie.” The’r?;
from the jury on all three questions. .

When the penalty phase began, the prosecution offered
no witnesses but requested permission to reopen, which meant
that the prosecution could later request the intrOdUC’[lOI.l (3f
further 'testimonyér- The court granted permission. Smith’s

agh
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attorney called three witnesses, each of whom testified to
Smith’s good character, The testimony was brief and to the
point. Once the defense rested, the prosecution wanted to ex-
ercise its request to reopen. They had only one witness. The
judge agreed. Smith’s attorney could hardly believe it when he
heard that the one witness they wished to call was Dr. James
Grigson.

He objected. He objected strenuously and lengthily. First
of all, he had never requested a mental examination of Smith;
second, - the examination had been conducted without his
being informed; third, the results of the exam had not been
made available to him; fourth, the purpose of the exam was a-
competency evaluation, not a penalty recommendation; fifth,
Smith had not been told that his statements to Grigson could
be used against him at the trial; sixth, Smith had been denied
counsel during this evaluation; and seventh, the prosecuting
attorney had ‘concealed his plan to have Grigson testify at the
trial by omitting his name from the witness lists.

The judge listened to his long list of objections and
overruled them all with the warning that Grigson was not to
testify to any of the specific statements that Smith had made,
and that he could only testify to his opinion on the matter at
hand, an opinion that Grigson had come to as a result of
listening to Smith’s statements. The primary focus of Grig-
son’s, testimony to the jury was whether the defendant was
likely to repeat his violent deeds in the future. This was not an
easy question, since there was no record of previous violent
deeds, but Dr. Grigson had little problem with the query. He
stated that Smith would repeat his violent deed again and
again and again, that violence was all Ernest Benjamin Smith,
Jr., knew, and that Smith was now, and always would be, a
psychopath, a sociopath, and a man without a conscience,
The jury came back with a death sentence, .

James Grigson, M.D., has a private psychiatric practice
in Dallas. He is a local boy and a graduate of Baylor and
Southwestern Medical School (now part of the University of
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Texas Health Science Center at Dallas) who did his psychi-
atric residency at Parkland and Timberlawn hospitals in Dal-
las. Although he has been accused by a University of "I’exa.s
law professor of “operating at the brink of quackery,” his
credentials are in order. He is certified by the American
Board of Neurology and Psychiatry and was for some years
on the medical faculty of Southwestern Medical School. He
has been conducting examinations of criminals since the mid-
sixties and, after fifteen years, he estimates that he has inter-.
viewed over 8,000 men and women charged with crimes. He

has participated in numerous trials and is respected by defense: |
lawyers who have.reason to know him to be a formidable

witness,

quires. Often, he sounds as if he believes he is being picked on
unduly by the attorneys, and he begins to react emotionally,
frequently claiming far more certainty than his knowledge

genuinely allows. If the opposing attorney is able to provoke o
him sufficiently, the psychiatrist sooner or later will leap qut
on the proverbial limb and the lawyer will obligingly cut him

down.

An additional cause of psychiatrists’ discomfort in the
courtroom may be that juries are generally thought to be hos-
tile to them. The psychiatrist often speaks a technical lan-
guage or a jargon' that the juror does not understand. He
often appears to be patronizing the jurors, and may be from a
different social class than that of the jurors. One criminal
defense attorney pointed out that psychiatrists will come into
court in weird clothing—for example, a suit, no tie, and
tennis shoes—setting themselves apart from and frequently
alienating the jury: But none of that is typical of James
Grigson. ;

Physicians, including psychiatrists, are often uncomfort-!
able in the courtroom. One physician has suggested this is )
because the doctor is not in control of the situation. This,
may be at least part of the explanation. The psychiatrist fre—‘l-"
quently bristles or becomes defensive under the harsh cross-
examination that the adversary method of the courtroom re-
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At forty-eight, Grigson is a tall, soft-spoken witness. He
always dresses appropriately, like a business or professional
man. He is affable, at ease, and confident about his opinions.
He explains the examination he gives to the defendant in
simple ordinary language, which is appropriate because it's a
simple ordinary examination. He states his conclusions with a
minimum of psychiatric jargon. He is a model of humility and
sincerity. The jury responds very positively to him, since he is
not a hired gun, available at a price to mouth any opinion.
Jim Grigson really believes what he testifies to, and what he
testifics to in more and more cases is that the defendant
should receive the death penalty because he is, in Grigson’s
own language, a sociopath, a man without conscience who
will go on throughout his life performing violent acts in his
own self-interest. The defendant, Grigson frequently says, is
as bad a sociopath as one can be and therefore can’t get
any worse; but he won’t get better either, for psychiatry has
nothing to offer the sociopath.

Jim Grigson has testified to the sociopathic personality
of the defendant in about sixty capital murder cases in Texas,
With one or two exceptions, the jury sentenced the defendant
to death, primarily and often exclusively on the basis of Grig-
son’s testimony. .

In 1974, when Ernest Benjamin Smith, Jr.’s, attorney
objected to Dr. Grigson’s testifying during the penalty phase,
Grigson had not yet acquired the reputation he has today. But
it was well known even then that having Jim Grigson against
you was bad news. Grigson says that he doesn’t testify for
anyone. He just tells what he believes to be the truth. He has .
been hired by federal judges; attorney generals; U.S. attor-
neys; judicial district judges from Texas, Arizona, and
Alaska; district attorneys; and defense attorneys. The defense
attorneys who hate to see him on the other side would love to
have him on their team because he is such a formidable, un-
flappable witness. Having Grigson for your witness is like hay-
ing the only wild card in a poker game; he makes you look
like a sure winner.
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Grigson’s reputation with the press is as a prosecution
witness, but he himself points out that in about one-third of
the death penalty examinations he conducts, his judgment is
not useful to the prosecution because he believes there is hope
for the defendant. Newspaper accounts stress that he always

testifies to the unredeemable nature and character of the de- -

fendant, but of course if he were not prepared to testify to
that, the prosecution would not call him to the stand.

His testimony in all these cases is remarkably similar. He
describes the five-part, all-purpose examination he conducts
and then states his opinion that, based on that exam, the de-
fendant is a sociopath. He then describes and defines socio-
pathy and explains that it is (a) incurable and (b) not a
mental illness of any sort. He postulates a scale of one to ten
and places the victim at ten. He speaks with certainty. When
asked by the defense lawyer if he is ever wrong about such
judgments, he acknowledges that he is sometimes wrong,
“but,” he continues, “in this case I'm not.”

He was absolutely certain about his judgment of Erest
Benjamin Smith, Jr. After explaining that Smith was a severe
sociopath (up there at ten on the scale), the prosecuting at-
torney asked whether Grigson thought Smith felt any guilt or
remorse, whether, in effect, Smith had any conscience.

A. No. He has none.

Q. Now. Dr. Grigson, what is your prognosis in this case?
A. Oh, he will continue his previous behavior—ithat
which he has done in the past. He will do it in the future.
Q. All right. So, were he released into society, I take it,
then, you would not expect his behavior to differ from
what it has been?

A. No. If anything, it would only get worse.

Q. Now, Dr. Grigson, this sociopathic personality that
Smith has—is this a condition that will improve with
time? I guess what I'm asking you is this: Is this a stage
that he is passing through that he will grow out of?

A. No. This is not what you would consider a stage. This
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is a way of life. Just as you work every day, well, his per-
sonality comes out in his behavior, but it is not a stage he
is going through. It’s only something he will continue,
Q. You said get worse?
A. Yes.
Q. Ifitcan?
A. Right ... It’s my opinion that really, Mr. Smith does
not have any regard for another human being’s property
or for their life, regardless of who it may be. This is what
makes him such a very severe sociopath. He has com-
plete disregard for another human being’s life.
Q. Dr. Grigson, does the ficld of medicine—perhaps psy-
chiatric treatment and/or hospitalization of some sort—
does that have anything beneficial to offer someone like
Ernest Benjamin Smith?
A. We don’t have anything in medicine or psychiatry
that in’ any way at all modifies or changes this behavior.
We don’t have it. There is no treatment, no medicine,
nothing that’s going to change this behavior.
Q. Now, Dr. Grigson, do you have an opinion as to
whether or not there is a possibility that the defendant,
Ernest Benjamin Smith, will commit criminal acts of
violence that will constitute a continuing threat to
society? "

A, Yessir, I have an opinion as to that.
Q. And what is that opinion?
A. That certainly Mr. Smith is going to go ahead and
commit other similar or same criminal acts if given the
opportunity to do so. ‘
Q. Now, Dr. Grigson, I believe you have stated that this
man has ng remorse or sorrow for what he has done?
A. No. He has none. ' ‘

Grigson is always sure. He is difficult to cross-examine
because of his certainty, even though much of what he says is
scientifically questionable or purely speculative. When de-
fense witnesses know he is to testify in the penalty trial, they
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can counter with their own psychiatrists who argue that the
defendant is not likely to continue to be violent. Except, of
course, it’s hard to get a psychiatrist to be as certain as Grig-
son, since most psychiatrists are not convinced that their psy-
chiatric licenses also qualify them to act as fortune-tellers,

As a result, Grigson is often asked no questions at all by
the defense counsel. He has acknowledged that he thinks they
are somewhat afraid of him and that doubtless pleases him.

After the jury returned with the death penalty in the
Smith case, the decision was appealed. Smith went to prison in

Huntsville, Texas, to wait out the months while the slow ap- |

peals process moved along. In 1976 the Texas Court of Crim-
inal Appeals affirmed Smith’s conviction and sentence, and in
1977 the U.S. Supreme Court refused to consider the case.
Later in 1977 the U.S. District Court for Northern Texas
agreed to hear the case and the judge vacated the death sen-

tence on grounds that Smith’s attorney had raised during the .

penalty phase of the trial~namely, that Grigson’s failure to

inform Smith or his lawyer that information gained during the

competency hearing would be used during the trial was a
violation of due process, of Smith’s right to effective counsel,
and of his right to introduce complete evidence. This was, of

course, a victory for Smith, and Estelle, or rather the State of
Texas (Estelle was the head of the Texas Department of Cor- +

rections against whom the original suit had been filed), re- .

quested a new trial, but that motion was denied.

Next, Texas-Estelle appealed the U.S, District Court’s
ruling to the U.S. Court of Appeals for the Fifth Circuit
and, in 1979, five years after the original jury verdict, that
court upheld the U.S. District Court’s judgment for Smith,
Texas was not about to give up so easily, however, and in
1980 the U.S. Supreme Court agreed to hear arguments and
to make a final ruling on- the case during its 1980-1981
season, g

By 1981 Smith had spent seven years in the Huntsville
prison. He had, so far, failed to live up to Dr. Grigson’s billing

o
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of him as a man whose life would be dedicated to violence,
unless one counted the fact that he had been knifed by an-
other prisoner while at Huntsville. As Smith himself said, dur-
ing his time in prison, the “only violent act [he’d] been in-
volved in, [he] was the victim.” During those seven years Dr.
Grigson testified in many more cases in which the defendant
stood a chance of execution. About one-third of the men
awaiting execution in Texas prisons had had the “benefit” of
Dr. Grigson’s testimony. Also during those seven years, Uni-
versity of Texas Law Professor George Dix had begun seri-
ously to study Dr. Grigson’s testimony. In 1978 he published
his study entitled “Participation by Mental Health Profes-
sionals in Capital Murder Sentencing.” Dix was appalled by
what he had found: Grigson was using a diagnostic category
(sociopath) that the American Psychiatric Association had
stopped using ten years earlier. Beyond that, Dix thought that
the current evidence about psychiatrists’ ability to predict vio-
lent behavior over the long-run conclusively disproved Grig-
son’s views, and that Grigson’s willingness to hinge these life-
or-death judgments on a single ninety-minute interview was
shocking.

- Professor Dix had some considerable support on these
issues, including the American Psychiatric Association. The
APA is a national professional organization with 26,000 of
the 33,000 psychiatrists in the United States as'members, in-
cluding Dr. Grigson. It is also the professional organization
that sets the ethical standards for psychiatric practice and de-
termines the officially sanctioned psychiatric diagnoses and
mental illnesses. In the Smith case, the APA decided to file a
legal brief in support of Smith and in opposition to its own
member, Dr. Grigson. They filed their amicus curiae (friend
of the court) brief with the Fifth Circuit Appellate Court, and
when the U.S. Supreme Court agreed to hear Estelle v. Smith,
they filed a second brief with that court.

The APA explained its willingness to be involved in the
case by pointing out that it
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has monitored the administration of capital punishment
statutes and the role of psychiatric testimony in that pro-
cess. The instant case specifically involves the use of psy-
chiatric testimony in Texas on the capital sentencing
issue of whether a defendant is likely to commit criminal
acts in the future, As such, it raises significant issues con-
cerning the role of psychiatrists in capital cases. Resolu-
tion of those issues will have an important impact not
only on the administration of capital punishment, but
also on the quality and integrity of forensic psychiatry. .
The Association is uniquely qualified to advise this Court
as to the reliability of psychiatric predictions of long-term
future criminal behavior, which is a key issue under the
Texas capital sentencing statute. The Association is also
qualified to discuss the potential impact of any restrictions
as to such testimony on other criminal law issues concern-
ing competency and sanity determinations. These factors
are critically relevant to this Court’s consideration of this
case, and the American Psychiatric Association believes
that they will not be adequately briefed either by peti-
tioner or by respondent.

In its brief to the Supreme Court, the APA argued three
major points. First, they argued that psychiatrists should be
forbidden to testify in penalty phases of trials if their testi-
mony was given with respect to predicting future dangerous
behavior of the defendant. Second, they urged that if the
court chose to permit psychiatrists to testify in the penalty
phase of trials, it should require psychiatrists to give notice to
the defendant that any statement he made in the interview
could be used agamst him in the trial and that, further, he had
the right to remain silent. Third, they urged that attorneys be

given full notice of such examinations and of the possibility |
__that testimony would be given as a result of the interview.

Although the APA chose to make its stand with Estelle
v. Smith, its position applied to many more cases than this
one. The use of psychiatric testimony in capital case-penalty

PR
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trials was common in Texas and in several other states, with
Virginia’s procedures being most comparable to those of
Texas. Grigson had proffered the same kind of testimony that
the APA wanted outlawed in many Texas cases (eighteen of
the Texas cases were specifically criticized by the U.S. District
Court decision in Estelle). But, although Grigson figured
prominently in these cases, he was not the only psychiatrist
who was providing this kind of testimony. The APA was not
apparently on a witch hunt against one of its own members. It
did, however, seem to be in the unusual position of arguing
that a limit should be placed on its owri members’ professional
activities as a matter of principle. Even Jim Grigson didn’t
think they were out to get him, but he disagreed entirely with
the APA’s view of what principle was being defended in the
case.

According to the APA, psychiatiists should not testify
about probable future violence by defendants because scientif-
ically conducted studies had repeatedly shown that psychi-
atrists had no particular expertise in making such predictions.
In fact, some of the studies showed -that psychiatrists were
considerably less accurate than other groups, including

~policemen. Psychiatrists, it turned out, not only tended to

overpredict dangerousness, expecting it a.lot more frequently
than it turned out to exist; they also tended to be fairly inac-
curate in their selection as well. For example, suppose a
group of one hundred people were to be evaluated for future
dangerousness and the fact was that ten of them would
actually be violent in the future. Psychiatrists might be likely
to predict that twenty members of the group are dangerous
(overprediction, since they have included at least ten “false
positives,” i.e., people who they say are dangerous but are
not), and within that twenty that they have specified, only five
of the actual dangerous groups of ten are included (thus, an
inaccurate selection of 5o percent).

The APA claimed that, because there had been contin-
uous requests for psychiatrists to make predictions about dan-
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can counter with their own psychiatrists who argue that the
defendant is not likely to continue to be violent. Except, of
course, it’s hard to get a psychiatrist to be as certain as Grig-
son, since most psychiatrists are not convinced that their psy-
chiatric licenses also qualify them to act as fortune-tellers.

As a result, Grigson is often asked no questions at all by
the defense counsel. He has acknowledged that he thinks they
are somewhat afraid of him and that doubtless pleases him,

After the jury returned with the death penalty in the
Smith case, the decision was appealed. Smith went to prison in

Huntsville, Texas, to wait out the months while the slow ap-
peals process moved along. In 1976 the Texas Court of Crim-
inal Appeals affirmed Smith’s conviction and sentence, and-in .

1977 the U.S. Supreme Court refused to consider the case,
Later in 1977 the U.S. District Court for Northern Texas
agreed to hear the case and the judge vacated the death sen-

tence on grounds that Smith’s attorney had raised during the . ;

penalty phase of the trial~namely, that Grigson’s failure to
inform Smith or his lawyer that information gained during the
competency hearing would be used during the trial was a
violation of due process, of Smith’s right to effective counsel,
and of his right to introduce complete evidence, This was, of
course, a victory for Smith, and Estelle, or rather the State of

Texas (Estelle was the head of the Texas Department of Cor- :'

rections against whom the original suit had been filed), re-
quested a new trial, but that motion was denied.
~ Next, Texas-Estelle appealed the U.S, District Court’s
ruling to the U.S. Court of Appeals for the Fifth Circuit
and, in 1979, five years after the original jury verdict, that
court upheld the U.S. District Court’s judgment for Smith.
Texas was not about to give up so easily, however, and in
1980 the U.S. Supreme Court agreed to hear arguments and
to make a final ruling on- the case during its 198o-1981
season.
By 1981 Smith had spent seven years in the Huntsville
prison. He had, so far, failed to live up to Dr. Grigson’s billing
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of him as a man whose life would be dedicated to violence,
unless one counted the fact that he had been knifed by an-
other prisoner while at Huntsville. As Smith himself said, dur-
ing his time in prison, the “only violent act [he’d] been in-
volved in, [he] was the victim.” During those seven years Dr.
Grigson testified in many more cases in which the defendant
stood a chance of execution. About one-third of the men
awaiting execution in Texas prisons had had the “benefit” of
Dr. Grigson’s testimony. Also during those seven years, Uni-
versity of Texas Law Professor George Dix had begun seri-
ously to study Dr. Grigson’s testimony. In 1978 he published
his study entitled “Participation by Mental Health Profes-
sionals in Capital Murder Sentencing.” Dix was appalled by
what he had found: Grigson was using a diagnostic category
(sociopath) that the American Psychiatric Association had
stopped using ten years earlier. Beyond that, Dix thought that
the current evidence about psychiatrists” ability to predict vio-
lent behavior over the long-run conclusively disproved Grig-
son’s views, and that Grigson’s willingness to hinge these life-
or-death judgments on a single ninety-minute interview was
shocking.

Professor Dix had some considerable support on these
issues, including the American Psychiatric Association. The
APA is a national proféssional organization with 26,000 of
the. 33,000 psychiatrists in the United States as-members, in-
cluding Dr. Grigson. It is also the professional organization
that sets the cthical standards for psychiatric practice and de-
termines the officially. sanctioned psychiatric diagnoses and
mental illnesses. In the Smith case, the APA decided to file a
legal brief in support of Smith and in opposition to its own
member, Dr. Grigson. They filed their amicus curiae (friend
of the court) brief with the Fifth Circuit Appellate Court, and
when the U.S. Supreme Court agreed to hear Estelle v. Smith,
they filed a second brief with that court.

The APA explained its willingness to be involved in the-
case by pointing out that it
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gerousness both in civil and criminal matters, it had con-
ducted a lengthy survey regarding violence and psychiatric
understanding of “evaluation, management, and prediction of
psychiatric behavior.” The conclusion of the 1974 study was
that psychiatrists had not been able successfully to predict
violence at any high rate of reliability except in those in-
stances where the individual had committed a significant
number of violent acts over a period of time (for example, a
parent who regularly abused a child). But, in those cases in
which psychiatrists were fairly accurate, so were other people.

It didn’t appear that there was any psychiatric expertise that |

was required to make the prediction, College students had
been able to predict it as well as psychiatrists. It was likely
that jurors also could do it as well. It was probably a function
of common sense.

The APA task force report concluded that “psychiatric i
expertise in the prediction of ‘dangerousness’ is not estab- '

lished and clinicians should avoid ‘conclusory’ judgments in

this regard.” It was just this kind of “conclusory” judgment

that the APA particularly worried about in the testimony of
psychiatrists like Grigson, for Grigson and others almost al-

ways testified that the defendant was certain to continue to be -

a danger to society. They spoke without doubts, without un- - .
certainties, without any sense of probabilities in their judg-
ments, The APA was convinced that psychiatry did not have -

this capability, and, if Grigson had it, it was not by virtue of his
being a psychiatrist. They believed he should stop testifying
under that heading, because it gave his views a dishonest
cloak of greater expertise. '

Many APA members, and particularly those involved in
the preparation of the amicus briefs to the Appellate Court
and the Supreme Court, were also appalled at other aspects of
Grigson’s testimony. But the nature of a legal brief is such
that matters not specifically legal often are lost. As a result,
the other serious objection about Grigson was cursorily men-
tioned in a footnote. What many psychiatrists found most
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outrageous about Grigson’s behavior was his complete disre-
gard for the authorized views of psychiatry, which were
promulgated by the APA. In particular, they were offended
by Grigson’s repeated use in trial after trial of the term socio-
path. Psychiatry had cast off that diagnosis in 1968. Grigson
was, in effect, dragging up a part of their past they would just
as soon forget.

To understand the importance of the sociopath issue,
one must first understand something about how psychiatry, as
a profession, developed. Early in the history of the field, psy-
chiatrists were generally called alienists, a term borrowed
from the French and indicating a specialist in diseases of the
nervous system. “Psychiatrist” was a word the Germadns used
and it had unpleasant associations for Americans in the field
because in Germany the term had heavy metaphysical associ-
ations, particularly relating to the soul or the mind (as op-
posed to the brain). These American doctors thought of
themselves as scientists and as physicians to the body no less
than other physicians, but physicians concerned with the
nervous system. Around the turn of the century, however,
there was a separation within the field and it was divided
between two groups who became known as neurologists and
psychiatrists. The neurologists took over.the nervous system
and the psychiatrists (no longer alienists) inherited “mental
illness,” The problem was, however, defining mental illness.
No other medical specialist had ever had to face such a prob-
lem. With a fine sense of practicality and some sense of
hubris, the psychiatrists decided that the only way to decide
what was and was not a mental illness was for them to sit
down and decide, which they did. The results were published
in the first edition of the psychiatric blue print, the Diagnostic
and Statistical Manual, or DSM I. This was published in
1952, drawing primarily upon the work of army psychiatrists
during World War I1. The American Psychiatric Association
describes their initial effort as “the first. official manual of
mental disorders to contain a glossary of descriptions of the
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diagnostic categories.” DSM I told practicing psychiatrists
what was a mental disease and what was not (if it was not
included, it was not a mental disease), what were the symp-
toms of particular discases, and what were the prognoses. It
was, in fact, a vitally important and extremely significant ini-
tial effort in classification and description of mental illness,
but like any early work of that sort, it had many problems and
errors. However, the problems that DSM I had were unlike
the errors of other classification schemes.

Perhaps the diagnostic alteration best known to the pub-
lic was the APA’s decision that homosexuality was not a
mental illness. Such an action seriously undercut public appre-
ciation of psychiatry’s positive work by suggesting that either
psychiatrists’ judgients were arbitrary or they had no stan-
dards at all. Americans were used to thinking of diseases as
fixed entities. They could scarcely imagine doctors deciding
that pneumonia, for example, wasn’t a disease any more.

Reactions like these were related to the deeply ingrained
connection and confusion between mental illness and sin. Tt
was once widely believed that the mentally ill were in the
devil's grip and many people still believe that, though their
belief takes a somewhat altered form. Homosexuality, seen as

a sin, had been caught up by psychiatrists as a mental disease. -

Then, when they decided that, if anything, it was merely a sin,
they dropped it from their categories. From the public’s point
of view, it suggested that psychiatry thought homosexuality
was neither sinful nor a mental illness. Psychiatry, on the
other hand, was in the awkward position of having to re-
nounce its belief in the mental illness part of homosexuality
and at the same time divorce itself from religious or moral
ideas about sinfulness. They didn’t care what homosexuality
was, as long as it wasn’t considered a mental disease.

The story of sociopathy is not unlike that of homosexual-
ity as DSM I evolved through DSM II and DSM III. Up
until 1968 the APA included sociopath as a category of mental
illness. Then, with the publication of DSM II in 1968, the
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term sociopath was dropped and a new classification, “anti-
social personality disorder,” was introduced. In DSM III,
published in 1980, antisocial personality disorder continues to
be listed as a mental illness and requires for diagnosis “a
broad range of the patient’s behavior.” In the footnote in their
brief in Estelle, the APA objected to Grigson’s use of sociopath
as a diagnosis because they don’t use it any more, and even
more so because his diagnosis was based on a brief examina-
tion in which the defendant evinced no remorse.

Grigson’s use of the sociopath diagnosis as well as his
willingness to be very certain about his judgments of future
dangerousness are far more closely related to the idea of
mental illness as sin than to the idea of mental illnéss as dis-
case. And it is perhaps this aspect of his testimony that
offended the APA the most.

Grigson, in fact, defended himself against his many
critics as handily out of court as in. He finally began to refuse
interviews to journalists, giving as his reason that he was tired
of seeing himself referred to as “the hanging shrink,” “Doctor
Death,” “the Doctor of Doom,” and “the prosecution’s hired
gun.” But in a 1978 interview with a reporter from a Texas
magazine, Grigson allowed that the APA’s disapproval of his
actions was of little concern to him.

+ I have been doing this since 1960, and in that time I've
examined more murderers and more rapists than the com-
bined number examined by the people who wrote the
APA diagnostic manual. And based on my experience,
here’s my definition of a sociopath. First, a sociopath
doesn’t have a conscience. He feels no remorse about his
crime. I say to him, “Hey, how did you feel about killing
these people?” And he doesn’t hang his head, his cheeks
don’t flush, he doesn’t have any of the normal reactions
you or I would have. Two, he repeatedly breaks the rules -
of society. Three, he cons and manipulates, lies, steals and
cheats for the pleasure of it. Most of the district attorneys
only prosecute a very specific type of person for these
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death cases. . . . If they prosecute a death case . . . then
that guy has already been identified as bad, bad, bad. I
think you could do away with the psychiatrist in these
cases. Just take any man off the street, show him what the
guy’s done, and most of these things are so clear cut he
would say the same things I do. But I think the jurors feel
a little better when a psychiatrist says it—somebody that’s
supposed to know more than they know.*

Grigson suggests that he is willingly doing exactly what
the APA is unwilling to have him do and is accusing him of
doing: using the mantle of psychiatric authority to validate
opinions that ordinary people would have anyway. But be-
hind Grigson’s words lies a more serious objection that the
APA might have: that Grigson is using psychiatric authority
to talk about sin, and that is really what Grigson is thinking of
when he uses the term sociopath. Sociopaths are simply what
a more religious culture knew to be unregenerate sinners, and
they knew it with no less certainty than Jim Grigson knows it
And what could save a sinner? Not a psychiatrist, surely. That
is why there is no treatment. Only God’s grace can save a
sinner, and grace is not a regular part of psychiatry or of
prison rehabilitation.

Grigson is careful in defining the sociopath (or psycho-
path—he uses the terms interchangeably) to make sure that
no one thinks that what he is talking about is a mental illness,
If it were a mental illness, then perhaps some sympathy might
appropriately be shown to the defendant. Furthermore, he
counsels, a sociopath cannot be cured, The language begins to
fall apart a little here, and the jury, unless they are totally
spellbound by Grigson, might begin to wonder why something
that isn’t an illness even might be cured, But Grigson is simply
covering all his bases. The defendant is not sick, cannot be
cured, and will only get worse. If it were a riddle (what does a

ES

* (Texas Monthly Repo%ter, “Killers and Shrinks,” John Bloom, July
1978, pp. 64, 66, 68, Quote from p. 68.)
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person have who is not sick, cannot be cured and will only get
worse?), the only answer would be “sin.”

It is perhaps this about Grigson that organized psychi-
atry hates the most. He drags psychiatrists backward into the
semireligious quagmire from which they have struggled for so
long to remove themselves, Grigson, on the other hand, thinks
they're out to get him and others who testify as he does be-
cause he believes establishment psychiatrists want to eliminate
the death penalty. If APA could prevent psychiatrists from
testifying in the penalty phase of capital trials, jurors might be
too soft-hearted to vote for the death penalty. Grigson is will-
ing to testify because he believes in the death penalty and
thinks that the small group at the APA that determines its
public positions opposes him in order to oppose the death
penalty.

The Supreme Court handed down its decision in Estelle
v. Smith on May 18, 1981, The victory went to Smith, The
APA got part of what it wanted, in that Grigson’s style of
witnessing was not approved. The Court ruled, first, that
Smith’s death sentence be vacated and a new penalty trial
held. Second, in ruling on the procedures of the case, they
held that psychiatrists may testify about future dangerousness
where such testimony is permitted (an earlier Supreme Court
decision on that question had pointed out that although such
predictions were extremely difficult to make, someone, never-
theless, must make them). However, the court also ruled that
the defendant must be informed of the purpose of any exami-

~ nation wherein his statements might later be used against him;

that the defendant be permitted to invoke the Fifth Amend-
ment; and that the defendant’s lawyer be apprised of any such
interview and testimony and have the opportunity to advise
his client about answering questions. A

Jim Grigson can continue to testify in the penalty phase -
of capital offense trials in Texas (or Idaho, Oklahoma, Vir-
ginia, Washington, or wherever else such testimony is al-

, lowed). He will have to tell the defendant the purpose of the
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mnterview and lawyers will doubtless uige their clients to be
silent. Grigson will no longer be able to testify (as he has in
the past) that the very refusal of defendants to answer a single
question was evidence of their lack of remorse and of their
severe sociopathy. Theoretically, if they will not speak to him,
he cannot testify about them.

However, in at least one trial, Grigson had not inter-

viewed the defendant but took the stand anyway. He was
asked by the prosecution about a hypothetical case. “Suppose
you interviewed a person who . . . began the prosecuting
attorney, who then proceeded to give a run down of the de-
fendant’s life. Grigson did not find any difficulty in making a
judgment about this hypothetical peison. He was a sociopath
- - . extreme . . . no hope of change . . . only get worse. The
defense attorney, on Cross-examination, offered Grigson a
second and different hypothetical case. Grigson listened,
judged, and said yes, that hypothetical person was another
sociopath, with no hope of change, and so on. The defense
attorney then explained with subdued pleasure to Grigson and
the jury, his hypothetical case was the life history to age nine-

teen of a well-known, very successful major league baseball
player, Ron LeFlore,

- Where there is no question of mental illness, there is no
need for expert psychiatric witnesses. Doctors like Grigson
provide us with excuses for not having to make decisions
about capital punishment. To make such a decision is surely
one of the hardest choices life can bring, but to make the

‘decision on the basis of false premises or by hiding behind

false expertise is immoral. If we cannot bear to make these
decisions because they are so hard, then we should learn to
get along without executions until we can accept the responsi-
bility for the decision. Someone, says the Supreme Court, has
to make these decisions. But it should not be Jim Grigsen or
psychiatrists; it should be us.
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House bill exempfS Sitt's killer gets stay of execution

killers’ accomplices
from death penaltv

"By ANNE MARIE KILDAY
Houston Chronicle Austin Buredu

AUSTIN — A bill that would shield .
murder accomplices from the death

nalty, unless they participated in the
illing, was a
Wednesday in t

The bill by Rep, Larry Evans, D- .
Houston, now goes to the Senate for

consideration,

The bill was prompted by the case of |
Doyle Skillern, who was executed in ¥
January 1985, for a murder he did not' *

" commit while the trigg
tenced only to life in prison, ;

Trial testimony showed that Skillern
was wamnF in a stolen car in 1974 -

when Char

LT T
capital murder cases by requrr[ng jue o

ries to decide whether the defe_ndan! .
caused the death of the victim if an-g
other person had been charged in the®

case,

The bill does not apply to murder
for-hire, and it does not apply to a
accomplices who actually cause a mur
der by urging someone else to comrmg

the crime,

er man was sen- ¢

es Sanne shot an under- )
cover harcotics officer six times, Both :
Skillern and Sanne were convicted of
first degree murder, but Skillern was *
given the death penalty and Sanne .
drew a life sentence,

- The bill would shield accom

By BILL COULTER and FRANK KLIMKO

Houston Chronicle Lfe — 50 ~

A federal judge in Houston Wednesda[y
hilli

minute stay of exectition to Clifford X, P

the 1982 strangulation of Alley Theater direct,
Phillips, who was to die by lethal injection before sunrise
today,won a reprieve by submitting an eight-page, handwrit-

ten petition to (.8, District Judge Gabrielle

- He had already chosen a last meal — fish, french fries,
peas, bread and mitk — and four personal witnesses in

preparation for the execution.

.. Phillips claimed attorneys Jim Skelton and Robert Pelton,
who persuaded U.S. District Jud;;e Norman Black to stay his
ormed him that the Jjudge

éxecution previously, never in
later denied an appedl of his conviction,
t Phillips said the lawyers never discussed

with him or told hin of his right to appeal to hi
Skelton said he and Pelton were retained only to obtain a
stay of execution for Phillips, and that they appealed the

conviction strictly for this purpose.

+ “We told Phillips from the very beginning that our only
function was to get him a stay so be can finish a book "

Skelton said,

Skelton said Black issued the sta one day before Phillips'
scheduled execution in August. Skelton said he believes
Black denied the conviction appeal in January,

McDonald ordered the attorneys and Phillips to appear
before Black on Monday for a hearing on the inmate's alle-

gations,

"My reaction is, in a word, it's absurd," sald Joseph Siff, -
one of Iris Siff's twin sons, “It's the criminal injustice system

- Altica,

for victims, not the criminal justice system.”

The son, vice president of investments for Prudentjal-
Bache Securities in Houston, said Phillips has received more
than the automatié appeal to which he was entitled,

He cited Phillips’ previous conviction for killing his 3-
g'eapold son and remarked: “The man is not a human being.

{e’s an animal. He doesn't deserve (o live."

Phillips served part of a nine-year prison sentence in
FJ.Y.. for the 1969 killing of the boy, whose body was

found in a svilcase discarded in a vacant fot.

"He doesn't deserve the support .of society.” Joseph Siff
said of Phillips, “He doesn't deserve what you and I and the
rest of society are paying for,"

An assistant to Altorney General Jim Mattox, Bob Walt.

said if Phillips had filed the appeal any earlier than Tvesday,
the courts would have probably rejected it and let the execu-
tion proceed. : ,
Walt said the state decided not to immediately appeal the
stay because of the highly technical nature of the appeal and
the fact that the judge's order was handed down Just eight
hours before the scheduled execution,

Phillips, 52, spent most of the day reading the Koran, the
holy book of the Moslem faith, and meeting with visitors,

Phillips has said he was innocent of capital murder be.
cause he killed Siff in self-defense after sneaking into the
theater, where he worked as a security guard, late Jan, 12 or
early Jan. 13,

When Phillips confronted Siff at the theater and demanded
money, she fought him for about 15 minutes, he told poirce.
He said he strangled her with his hands.

“I realize it was a retly gruesome thing [ had dome,"”
Phillips told police. “In my heart I was only defencing
mysell. I felt I was fighting for my life."
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BY GAVNELL TERRELL . "'
AND BRYAN DENsoN . 4 Z~([~I9
\OR THE HOUSTON POST STAFF' & .

 HUNTSVILLE — Count Har,frgs County
as & state, and it would rank- second in
the nation in modern-day executions, fo}g -
lowihg Texas and leading Florida.
If the scheduled execution of Raymond
Carl Kinnaimon is carried out shortly af-
ter midnight on Sunday, he will become
the 35th man sent to his death by Harris
County juries since the U.S.’ Supreme

Bst, Hocidton T Aoe. 1,/774

Oppon@nts lament “‘frontier justice’

P

Court upheld the death penalty in 1976, "

Kinnamon would be the seventh put to.

~ death by Harris County this year, Ad'i!

he does not get a last-minute stay, Téxas.
. will have executed its 85th prisoner sliige”
resuming capital punishment in 1982/,

Florida, which ranks No. 2 in ekecii- .

tions,, has put to death 33 prisoners, "

Kinnamon was convicted of shooting a
man.in the back at a bar. He is to be.the
.Second Harris County convict to die by
lethal injection within a week, having

. avoided execution for 10 years,

:*. Serial rapist Herman Clark Jr. was
put to death Tuesday after 13 years on
- death row, his mother weeping softly as

eadly distinction

Clark made a final statement. He had
exhausted numerous appeals.

A third inmate scheduled to die last
week, convicted killer Samuel Hawkins.
won a reprieve Tuesday eight hours be-
fore he was to be put to death.

The average death row stay is 4.5
years,

Texas will likely reach 100 executions
in 1996, prison officia's estimate. The
very pace of executions here has earnel

Please sece PENALTY, A .45

Over)




PENALTY: County earns tag of ‘E)iécution Capital of America’

From A-43

Harris County the nickname,
“IExecution Capital of America.”
Insiders disagree on what that
means, o

. “It says nothing about Texans.
Jt speaks about the court sys-
tem,” said Ron Dusek with the.
Texas Attorney General’s Office.
“The U.S. Supreme: Court -has
¢leared up a ‘number of issues
that have allowéd exgcuticns to
go forward.” =l '

_tional  Coalifiofi - to -Abolish the
Death Penalty §aid she believes,
“It's a sign to the public that the,
death penalty is becoming very
real.” R

~ “There seems to be a fervor, a
fever now, for executions,” said
the Rev. Edward Ducree of the
Indiana NAACP, a'death penalty
opponent. “It's something that
seems to permeate society.”

- National polls show four of
five Americans support the death
penalty. Nebraska, Idaho and
Maryland this year held their
first executions in decades. Pro-
ponents in New York; lowa and
Massachusetts are.lobbying for
reinstating the death penalty.
With executions in Texas per-
formed al least oncé&:a month,
with almost assempbly-line effi-
cieney, authoritie§” are looking

for ways to cut the time inmates
spend on death row — and the
expense to keep them there.

The Texas death row, with a’

population of 400, is the largest
in the nation. It includes at least
111 inmates from Harris County,
and four women convicts.

Kinammon'’s execution Sunday
was set by District Court Judge

Ted Poe-to coincide with the 10-

year anniversary of the day Kin-
amimon murdered 41-year-old
Ronald C. Longmire in a north-

" But Leigh Dingerson of the Na-
TG%T; Q———-—-=-wes.t Houston galoon.

“I wanted to try to bring some
significance to the time that it
takes from the time of the crime
to the time the sentence is car-
ried out,” said Poe.

Only three"of the 10 persons
Poe has senteficed to death in 13
years on the bench have been ex-
ecuted. ’

A 1992 study found it cost the

“‘state an average of $2:3 million

over seven years of appeals to

execute someone. The cost of im-

prisoning the same person for
life was $750,000.

Harris County District Attor-
ney John B. Holmes Jr. insists
streamlining the appeals process
would cut costs.

“To me, that's like the kid who

- killed his mommy and daddy and
now he wanls probation because

‘peals for death row inmates.

- ment-to- go through 19 years,”

he's an orphan,” says Holmes.
“The whole process is our pro-’
cess, and we can change il to
make it less costly.”

State Attorney General Dan
Morales, who occasionally at-
tends executions, is pushing to -
sharply limit the number of ap-

rified recently when the county

murder trials in a week,

“It was like an assembly-line
death machine,” he said.

Even officials in second-
ranked Florida are surprised at
the expediency of the Texas
a v death squad. .

We are proposing the legisla- “You kill on Sunday? You're

ture speed. up the appellate pro- 1= ' da "
cess. We think everyone has the .open seven days g week, " ob-

right to’ga through the appellate - : - .

process = one time, But repeat- ?;?ltllé)kgfef;g?;lf’grotflt};ecglonda At

ed and frivolous appeals are’ " “qyaipace’is certainly quicken-

costly, time-consuming and they I O "

must be limited,” said Dusek. BI ‘;:‘9’81" hen Houston | d
Limiting appeals makes sense n 1961, when Houston logge

to people Tike Pat Teer of Hous- a record 701 homicides, juries

- here sent 11 men to death row. Tn
ton, whose son Mark Alan Fred- o :
erick, a.-state highway patrol- 1991;'when the cily logged 671

AT PR
man; was slain 19 years ago. The ‘.gggr:;:édl%s' juries here con-

killer, Billy ‘George Hughes, is = "y . ,
[y ol NS Critics also point to the grow-
still o?_d_eath TOW. . T ing diSparity between blacks and
“It is cruel and unusual punish-  whites condemned to die here as
a regrettable vestige of. the Old
South.

The county has sent 16 blacks,
14 whites and four Hispanics {o
their deaths (Kinnamon would
make that 15 whites). But since
1985, county juries have con-
demned - nearly twjce as many

h.

said Teer, “The laws become a
joke if we don’t enforce them,”
_ Critics'of the death penalty say
Harris' County has become the
last bastion of frontier justice in
Texas. )

Opponent Jimmy Dunne, a i
.spokesman for Houston's_Death  blacks to death row as whites, a
Penalty Education Center, fears

publi¢; passion for revenfe has tence patterns prior to the Civil
speedéﬁ,,,@,he process. He was hor-  Rights Era. ’
R : ‘

courthouse held several capital

“served Joe Bizzaro, public infor- -

disparity that mirrors death-sen-"

()
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ROLE OF THL jJURY

AND THE RESTRAINING HAND OF THE EXPFRT
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It has been held that the level of our civilization |
precludes imposition of the death penalty without
an individualized judgment that it is “appropri-
ate™.! Thus, “in capital cases the fundamental
respect for humanity underlying the Eighth
Amecadment ... requires consideration of the char-
acter and record of the individual offender and the
circumstances of the particular offense as a consti-
tutionally indispensable part of the process of in-
flicting the penalty of death.” It follows that cap-
ital sentencing procedures must “allow considera-
tion of particularized mitigating factors,” for

[a] process that accords no significance to 1elevant
facets of the character and record of the individual
offender or the circumstances of the particular of-
fense excludes from consideration in fixing the ul-
timate punishment of death the possibility of com-
passionate or mitigating factors stemming from the
diverse frailties of humankind. It treats all persons
convicted of a designated offense not as uniquely
individual human beings. but as members of 2
faceless, undifferentiated mass to be subjected to the
blind infliction of the penalty of death.*

Death sentences are imposed in Texas whenever
a jury determines that the defendant (a) was con-
victed of a capital crime committed deliberately
and unreasonably (in view of any provocation) and
(b) is dangerous.” In Jurek v Texas,’ the United

* Associate Professor, Rutgers University School of
Law at Newark. Research assistance was provided by
Norman Epting, a second year student at Rutgers-New-
ark School of Law.

'Woodson v. North Carolina, 428 U.S. 280, 304
(1976). (Powell, Stevens & Stewart, J- J- plurality opin-
ion). .

*1d.

! Jurek v Texas, 428 U S, 262, 272 (1970)

1428 ULS. a0 304,

®(b) ... the court shall submit the following issues

to the jury:

(1) whether the conduct of the defendant that
caused the death of the deceased was committed
deliberately and with the reasonable expectation
that the death of the deccased or another would
result;

(2) whether there is a probability that the de-
fendant would commit criminal acts of violence that
would constitute a continuing threat to society; and

(3) if raised by the evidence, whether the conduct
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States Suprenie Court cansiesved (fe consdiing
ality of this sentencing ~ beme, The Cowt co,
not approve a scheme, which sent o dewrly o

persons guilty of deliberate and unureasonable - .

ital erimes. (Indeed, it is an guable thar 3l contem
porary capital crimes, by Texas® definition or an.
other, are deliberate and unreasonable ™ Purth .
more, in a society which, by the ust -t an insanit
defense. protects many of i+ most dangerous mens
bers even from judgments implying blamewortt
ness, the Court apparentlv could not e that
finding of dangerousness 1cessarily (ook afiv
»f the ¢
fender™ 1o qualify as an individuating judgn.:

account of “the character and ree.:d

R
that the death penalty wa- “appropridie Y It wa

N

able, however, to uphold the Texas

tatute o1

theory that the Texas Court of Criminal Appr
had construed the dangerousness Laesion sict
that the defendant could bring 1o the jurv’s are
tion whatever mitigating circumstances he coui,

show. The Court recognized that:

In determining the likelthood that the defendan:
would be a continuing threat 1o so. v v the Jury
could consider whether the defendant had a signii

cant criminal record. It could consider the rauge
and severity of his prior criminal conbaet It conld
further Jook 1o the age of the defendint asd whether
or not at the time of the commission < ‘he offense
he was acting under duress or under the domination
of another. It could also consider whether the de
fendant was under an extreme form of mental or
emotional pressure, something less. perhaps. thas
insanity, but more than the smiotions of the averag

. . 10
man, however inflamed, could withst il

of the defendant in killing the deceased was unrea-
sonable in response to the provoration if any, by
the deceased,
() If the juiy retuens an abfinmarn.. finding o
cach issue submutted under this arte . the count
shall sentence the defendant 16 death
TEx Conk Crizt PROC ANN art. 37.071 Vernon Sup,
1978).
“128 US. 262,
7 See BLACGK, CAPIIAL Pr NISHMEN T T INEVI
BILITY OF CAPRICE AND MISTAKE 57-62 1974).
428 U.S. at 287 n.7.
J4 at 304.
428 US. at 272-73 (quoting Juret . Stare. 3
S.W.2d 934, 939-40 (Tex. Crim App. 14
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The determination of dangerousness therefore
developed a mixed use: it was to satisfy the legis-
five requirement that only dangerous offenders
beexecuted, and it was to satisfy the constitutional
mquirement that the sentencing decision involve

nsideration of particularized mitigating circum-
sances.”!!

Since the jury is to consider “whatever mitigat-
g circumstances [the defendant] mav be able to
Fow™™ we must assume that it mav act upon
mitigating evidence which is neutral o positive on
3 question of future dangerousness. To assert the
amtrary, one must be willing in effect to preclude

wdvidualized judgments and 1o preordain execu-

=on of any capital offender who does not appeat
- 13
7 mnocuous.™

There is an irresistible speculation
@at the mixed use is forced and that only a forth-
¢ mght gramting of authority to preclude exeeution
iy the basis of mitigating evidence will meet the
% teastitutional need. Nonetheless, if the furek
Leurt’s refusal to approve the Texas statute on its
fwe and its commitment to particularized capital
gntencing judgments are to have meaning. we
@ust assume that the dangerousness determination
2hrds flexibility. We must assume that danger-
wsness 15 a relative concept, better understood
Feehaps by the phrase “inioferable threat.” so that
msugating evidence might lead a jury to find the
=k of declining to execute acceptable to a2 humane
=3 advanced society. ™

GE SRS

£ Hihis flexibility is necessary to the constitution-
4 4l of the statute, there is danger in any practice
? skich inhibits the Jury from voting consistently
wh its ethical and social judgment. The delega-
wa o psychiatric experts of the function of deter-
wzing dangerousness is such a practice.

A DESCRIPTION OF THE PRAGTICE

Ia its decision upholding the Texas statute, the
Jmet Court noted that the highest criminal court
o Texas had, in Smeth v. State,”” based affirmance
# 2 death sentence upon factors revealed during

#einial and “the conclusion of a psychiatrist that
e fthe defendant] had a sociopathic personality

RH at 272,

P

m‘Sxatutory and case law leave it altogether unclear
¢ dangerous an offender must be before execution is
germasible under art. 37.071 (b) (2) of the Texas statute.
¥ discussion at notes 30-41 and accompanying text
23

" The alternative notion that the presentation of mit-
FEmg evidence is to invite jury nullification presents its
M constitutional problems. See 428 U.S. at 302-03.

T340 S.W.2d 693 (Tex. Crim. App. 1976).

TEXAS CAPITAL SENT
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and that his patterns of conduct would be the same
in the future as they had been in the past.”*
Analysis of capital cases reviewed by the Texas
Court of Criminal Appeals suggests that the State
frequently introduces psychiatric evidence at the
penalty phase of a capital trial,'” and that the
expert typically presents a diagnosis of sociopath'®
or an equivalent term'® and an unqualified char-
acterization of dangerousness.?” Particular experts
appear 10 testify regularly for the State in these
matters.”’ The psychiatric evidence at times con-

16 4. . g . - .
OB LTS, 07 Sonth was a4 non frgpetinan in oo

robbery convicted under the felony murdet rule! He had
been intermittently unemployed since a convicuon for
marijuana possession, which had been his lirst offense.
There was evidence that he did, and evidence that he did
not. attempt to kill the vietim himself. For full accounts
of the case, see Dix, The Death Penalty, “Dangerousness,”
Psychaatric Testunony, and Professinal Ethier. 5 At J- Criv
L. 151, 153-68 (1977); Black, Due Process for Death: Jurek
2. Texas and Companion Cases, 26 Caru U. L. Rev. 1,
14-16 (1976). Smith’s death sentence was vacated bv a
federal district court on the grounds that he was deniced
due process, cffective assistance of counsel, the right to
present evidence and the right not to incriminate himself
by circumstances surrounding the presentation of psychi-
atric testimony at the sentencing hearing. Smith v. Es-
tefle. No. CA 3-77-0544-F. sl (N.ID. Tex. Dec, 30, 1977).

"7 Shippy v. State, 556 S.W.2d 246, 253 (Tex. Crim.
App. 1977): Granviel v. State, 552 S.W.2d 107. 114 (Tex.
Crim. App. 1977); Batiie v. State, 531 S.W.2d 401,
406-07 (Tex. Crim. App. 1977); Moore v. State, 542
S.W.2d 664, 675-76 (Tex. Crim App. 1977): Livingston
v. State, 542 S W.2d 655, 661-62 {Tex. Crim. App. 1976);
Gholson v. State, 542 S.W.2d 393, 399-401 (Tex. Crim.
App. 1976); Smith v. State, 540 S.W.2d 693, 696 (Tex.
Crim. App. 1976).

" Battie v. State, 551 S.W.2d at 407; Moore v. State.
542 S W.2d at 676; Livingston v. State, 542 S.W.2d at
661; Gholson v. State, 542 S.W.2d at 399; Smith v. State,
540 S.W.2d at 696.

' Granviel v. State, 552 S.W.2d at 123 (antisocial
personality).

2 1In Shippy the psychiatric expert was unable to assert
“a reasonable medical probability” of dangerousness. 556
SW.2d at 256. However, in Moore, the defendant was
termed “an absolute threat,” 542 S.W.2d at 676; in
Livingston the testimony was that the defendant “would
remain a continuing threat to society,” 542 SW.2d at
661; and in Gholson the experts’ conclusion was that both
defendants “would continue to be a danger to society,”
542 S.W.2d at 399.

* Granviel v. State, 552 S.W.2d at 114 (Dr. Holbrook):
Moore v. State, 542 SW.2d at 676 (Drs. Grigson and
Holbrook); Livingston v. State, 542 S.W.2d at 661 (Drs.
Grigson and Holbrook): Gholson v. State. 542 $.W.2d at
399-400 (Drs. Grigson and Holbrook): Smith v. State,
540 S.W.2d at 696 (Dr. Grigson).

Even before the enactment of the present Texas capital
sentencing procedure with its requirement that the jury
determine dangerousness, the State had used Dr. Grig-
son’s testimony that the defendant was a sociopath with
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stitutes the State’s entire presentation at sentenc
ing."2 Prior convictions are. of course, introduced,
and on occasion testimony is presented that the
defendant’s reputation for being a peaceable and
law abiding citizen is “bad.”™

There is no indication in the appellate opinions
that defense counsel in capital cases have made use
of psychiatric experts at the penalty phase, hut the
Texas Court of Criminal Appeals has reversed a
capital conviction for the trial judge’s failure to
permit the defense to present a psychiatric wit-
ness.” There is evidence that the resources of the
defeuse are so limited that the use of such evidence
might be foreclosed.™ The introduction of other
kinds of mitigating cvidence may also be signifi-
cantly limited. For example, as the Court of Crim-
inal Appeals held in Howmla v. State, the statute
“allows a trial judge broad diseretion in dejernin-
ing just what constitutes ‘relevant [and therefore

“no regard for societal rules, familial rules, moral rules
and legal rules” and could not be rehabilitated, to influ-
ence a jury sentencing decision. The testimony was of-
fered to counter testimony at the penalty hearing by
defendant’s mother and sister that they thought he could
be rehabilitated. The jury sentenced him to death. Arm-
strong v. State, 302 SW.2d 731, 735 (Tex. Crim. App.
1973). In Bruce v. Estelle, 536 F.2d 1031 (5th Cir. 1976),
a homicide conviction, upheld in the district court by
reliance upon the testimony of Dr. Grigson that the
defendant was a sociopath and had been competent to
stand trial, was reversed. The circuit court declared the
“finding that Bruce is a sociopath clearly erronecous™ and
noted:

Except for Dr. Grigson, ail the physicians who

examined Bruce detected an underlying schizo-

phrenic disorder. ... [T]he only dissenting expert,

Dr. Grigson, conducted his first examination threc

and one-half years after trial. ... Nor did Dr. Grig-

son keep Bruce under lengthy observation....

When asked how it was possible that the other

experts who had examined Bruce over a nine-year

period had arrived at a radically different diagnaosis,

Dr. Grigson’s sole cxplanation was that he was

better qualified than they to determine Bruce’s

condition, a fact not establishéd in the record.
Id. at 1060-61.

2 Moore v. State, 542 S.W.2d at 676: Livingston
State, 342 SW.2d at 663,

o Shippy v. State, 556 SW.2d at 256; ser Jurck
Texas, 428 U.S. at 267.

* Robinson v. State, 548 S.W.2d 63, 66 (Tex. Crim.
App. 1977) (“Testimonv to the contrary on behalf of the
State has been held admissible at the punishment stage
of the trial. A good rule of cvidence works both ways.™).

# Freeman v. State, 106 SW.2d 287, 303 (Tex. Crim.,
App. 1977) (upholding a $500 expense limit for investi-
gation and experts in the case of a defendant charged
with two counts of capital murder).

<«

<

PEGGY O DAVES

[Vied e

admissible] evidence at the punishment stage.™”

In upholding the Texas statute, the Suprem:
Court in jurek seemed to rely upon the ability ¢
the Texas Court of Criminal Appeals to provide

by a process of review, “a means to promote th
evenhanded, rational. and consistent imposition ¢
death sentences under law."? However, the suff
ciency of the evidence supporting a death sentent
has been reviewed only in those cases in which the
issue has been raised by counsel™ and the evidens:
has never been found wanting. More than i«
capital convictions have been affirmed with oah

cursory appellate review of the issue.” These res
have occurred even though members of the cow
have twice expressed the view that findings ©
dangerousness may not rest exclusively upon g
chiatric evidence of the kind typically offered &
the state,™ and Judge Phillips has announced ¥
belief that a review of the sulficiency of the #x

* Hovila v. State, No. 36, 989, slip op. at 9 (Tex. Criz
App. Feb. 8. 1978) (quoting Robinson v. State.
S.W.2d at 65). Hovila’s death sentence was affios
despite the trial judge’s refusal to permit his mothers
testify that after his mistaken release from custody pes
ing trial he had returned to her home and had staye &
of trouble and that four days later “when he discover
his release was a mistake he returned to Dallas witk &-
intention of surrendering to the authorities.” Jd.

The evidence ... that Hovila did not murder .z

commit other criminal acts during a four-day perioé

would not show that he probably would or wousd
not be a continuing threat to society—the riz

court’s error, if any, in refusing to admit this e

dence was not so harmful as to require us to revys
Id. at 10.

7428 U.S. at 276.

 Shippy v. State. 536 S.W.2d 246, 256 (Tex Tr
App. 1977): Burns v. State, 556 S.W.2d 270, 28} i¢
Crim. App. 1977); Brock v. State, 556 S.W.2d 309. }
(Tex. Crim. App. 1977): Granviel v. State, 552 S%.-
107, 123 (Tex. Crim. App. 1977): Smith v. Staie. 5
S.W.2d 693, 696 (Tex. Crim. App. 1977); Moore v. 5=~
542 S.W.2d 664, 676 (Tex. Crim. App. 1976).

® Thesc include Denney v. State, 558 SW.2¢ &
(Tex. Critn. App. 1977); Freeman v State, 536 $3.
287 (Tex. Crim. App. 1977); King v. State, 533 S.%
105 (Tex. Crim. App. 1977); Battie v. State, 53i 8%,
401 (Tex. Crim. App. 1977); Collins v. State, 548 S W~
368 (Tex. Crim. App. 1977): White v. State, 543 8%,
104 (Tex. Grim. App. 1977); Woodkins v. Staw, &
S.W.2d 855 (Tex. Crim. App. 1976): Boulware v. &z
542 S.W.2d 677 (Tex. Crim. App. 1976): Livings
State, 542 S.W.2d 655 (Tex. Crim. App. 1976): Glvs
v. State, 542 SW.2d 395 (Tex. Crim App. 1976}.

n Livingston v. State, 532 SW.2d at 663 (Robers |
dissenting). See also Smith v. State. 540 SW.2d & #
(Odom, J., dissenting), withdrawn before publivs
reproduced in part in Dix. The Death Penalty, “Daypers
ness,” Psychiatric Testimony, and Professional Ethics, & A%
CriM. L. 131, 163-65.

T
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#rnce supporting a death sentence is constitution-
7 required.*!

The Court of Criminal Appeals has declined 1o
wZne the rather vague statutory language setting
frth the concept of dangerousness. Instead, the
uy is typically asked to determine “whether there
=2 probability that the defendant would commit
zaminal acts of violence that would constitute a
seiuing threat to society.™ For instance, in
imz o State,® the court was asked 10 set aside a

!

Fo

zzth sentence for the trial judge's refusal to define
Tz ierms “deliberately, “criminal
&% of vivlenee,” and “continuing threat (o soci-
= ™ The court noted that “the definition of
mamon terms and phrases™ is not required in a
Jwege 10 the jury and that “[in_jureh v. Texas. . . .
1 dupreme Court of the United States concluded

5 #aithe submission of the issues provided by Art.

THL supra, constitutionally guided the jury’s
trermination of the punishment issues. No special
tefinitions of the terms of that statute were re-
aured.™ The court therefore held “that fig ...
m=d not provide special definitions for these terms
w i charge to the jury during the punishment
ez of 2 capital murder trial.” The court had

similarly with regard to the term “probabil-
 and defined it as follows:

e

LLRNTY a

probability,

ity

3,

Sk

.
ik

1

Likelihood” is one of the definitions for “probabil-
" in Webster’s Unabridged Dictionary, 2d Ed.
#48). Other definitions of the word probability
wdude “reasonable ground for presuming,” “true,
72t or likely to occur,” “a conclusion that is not
moof but follows logically from such evidence as is
wailable,” [and] “in the doctrine of chance, the
Iwcdiihood of the occurrence of any particular form
an event.”

a

Ring v. State, 553 S.W.2d 105, 108 (Tex. Crim.
e 1977) (Phillips, J., concurring). Judge Phillips re-
#mezd the evidence here and found it sufficient: he has
@ woducted such a review in subsequent capital cases
dfirmed by the court.

“Tex. Cope CRriM. PROC. ANN. art. 37.071 (b) (2)
Wenon Supp. 1978).
S T335W.2d 105.

% ar 107,

&

T Granviel v. State, 552 S.W.2d at 117 n.6. The failure
warrow these terms presents independent constitu-
wa problems. The United States Court of Appeals for
@ Biswrict of Columbia has noted that “when a deter-
mrazen of ‘dangerousness’ will result in a deprivation
# iy, no court can afford to ignore the very real
emytional problems surrounding incarceration pred-
aand enly upon a supposed propensity to commit crim-
se ass.” Cross v. Harris, 418 F.2d 1095, 1101 (D.C. Cir.
5. emphasis added). The court found it necessary to

R TEXAS CAPITAL SENTENCING PROCEDURES
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Relying upon the King judgment that the language
of the statute is “simple” and uses terms the jury is
“supposed to know,”® the Texas court has held
that the defense has no right to inform its judgment
regarding the use of peremptory challenges by
asking prospective jurors such questions as whether
they would deem a crime against property an “act
of violence.™

The jury which must decide the dangerousness
question, and with it the fate ofithe capital defend-
ant, 1s purged of individuals unable to swear that
“the mandatory penalty of death or imprisonment
for dife wall not_affect [their] deliberations on any
issuc of fact.”™ It is, then, 10 a jury sworn to
dispassionate objectivity that the medical expert
presents testimony that the defendant is a socio-
path and the ominous conclusion that he will
“constitute a continuing threat to society.”

This expert testimony is suspect on three
grounds. First, mental health professionals are no-
toriously bad at predicting dangerousness and in-
variably err on the side of overinclusion.*! Al-

construe a statute requiring commitment of dangerous
sex offenders to “provide an analvtical framework to
guide lower courts in applying the conclusory term ‘dan-
gerous to others’.™ For,

[wlithout some such framework, “dangerous™ could

readily become a term of art describing anyone

whom we would, all things considered, prefer not to
encounter on the streets. We did not suppose that

Congress had used “dangerous” in any such Pick-

wickian sense. Rather, we supposed that Congress

intended the courts to refine the unavoidably vague
concept of “dangerousness™ on a case-by-case basis,
in the traditional common-law fashion.

1d. ar 1099.

* Battie v. State, 551 S.W.2d at 404.

* Id. at 405.

“Tex PENAL CODE ANN tit. 3, § 12.31 (Vernon
1974). The Court of Criminal Appeals regards inability
to take this oath an independent ground for exclusion of
a prospective juror. This would seem to violate the prin-
ciple, established in Witherspoon v. lllinois. 391 U.S. 510
(1968), that exclusion of a juror opposed to the death
penalty is constitutionally impermissible absent an un-
mistakably clear expression of an inability to follow the
law. Freeman v. State, 556 S.W.2d at 297; Burns v. State,
556 S.W.2d at 275-79; Shippy v. State, 556 S.W.2d at
251; Moore v. State, 542 S.W.2d at 667-72.

“ The evidence is reviewed in § VONE. MENTAL
HeALtn AND Law: A SYsTEM IN TRANSITION 25 40
(1975), with the conclusion that “[tihe mental health
professionals . . . simply have no demonstrated capacity
to generate even a cutting line that will confine more
true than false positives.” Id at 33. See also Ennis &
Litwack, Psychiatry and the Presumption of Expertise: Flipping
Coins in the Courtroom, 62 CaLIF. L. REV 693 (1974);
Dershowitz, The Law of Dangerousness: Some Fictions About
Predictions, 23 J. LEGAL Epuc. 24 (1970).
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though it has seemed a necessity in the mainte-
nance of a system of involuntary mental health
care, and a reasonable incident to the multidimen-
sional process of making sentencing decisions in
non-capital cases, psychiatric prediction of danger-
ousness is conceded to be highly unreliable by
virtually every student of the problem. And, while
the point has been made frequently and conclu-
sively, the concessions of several mental health
professionals bear repeating. It is admitted that
“the longer one works in [the mental health]field,
the more one is impressed with the problem of
deciding the question of danger . .. ."*
It is also conceded that:

We cannot predict even with reasonable certainty
that an individual will be dangerous to himself or
to others. Thus the question as to what extent we
can exercise control over dangerous individuals

must be considered . ... We can make an educated
guess, but what right does society have to act upon
a guess?*®

[W]e need to examine the important ethical prob-
lems that are a direct result of the present level of
knowledge in identification of violence-prone indi-
viduals. Concern about violence will inevitably lead
to the development of special treatment programs,
but the majority of persons placed in such programs
must be false positives . . .. Confidence in the ability
to predict violence serves to legitimate intrusive
types of social control. Qur demonstration of the
Julility of such prediction should have consequences
as great for the protection of individual liberty as a
demonstration of the utility of violence prediction
would have for the protection of society.*

There can be little doubt that “[t]he judge or juror
who relies on the opinion of the expert [on the
question of dangerousness] acts less rationally than
he thinks he does. Actually he relies on a judgment
into which personal insights and experiences are
bound to enter so importantly that it cannot be
called scientific.”*

The difficulty with the expert testimony pre-
sented in the Texas capital sentencing proceeding
is that the sociopath® diagnosis is the most contro-

* Johnston, Releasing the Dangerous Offender, in THE
CuNicaL EVALUATION OF THE DANGEROUSNESS OF
'HE MENTALLY ILL 29, 34 (J. Rappeport ed. 1967).

*3 Usdin, Broader Aspects of Dangerousness, in Rappeport,
supra note 42, at 43.

* Wenk, Robison & Smith, Can Violence Be Predicted?,
18 CRIME & DELINQUENCY 393, 402 (1972).

van der Kvast, Can the Psychiatrist Foretell Criminal
Behavior?, 20 IN1'L. J. OFFENDER THERAPY & CoOMmP
Crim. 148, 151 (1976).

“ The terms sociopath, psychopath and antisocial per-

sonality are used interchangeably in psychiatric and psy-

PEGGY C. DAVIS

versial and perhaps the least precise in psychiata:
nomenclature.

The term “psychopath™ is probably the most abused
word in the whole psychiatric vocabulary. Etyme
logically, the word itself is nonspecific; it meres
means a sick mind. Such ambiguous terms a
readily subject to misuse. When a vague term &
employed, it usually means that the concept whic
it represents is vague, and, unfortunately, this &
true of psychopathy.*

There are some who think the term withms
scientific meaning® and many who think it excs
sively and irresponsibly used.” The following vhus-
acteristics were identified by Cleckley and are, w

chological journals and will here be deemed to have s
same referent.

M. GUFTMACHER & H. WEIHOFEN, Psyciams
AND THE Law 86 {1952).

“ “|D]oubts are frequently expressed as to whether J
concept has a substantive referent.” Blackburn, 41 f
pirical Classtfication of Psychopathic Personality. 127 Briz }
PsycH. 456 (1975). Blackburn concluded, however, b=
empirical study, that the convergence of traits gsadlk
attributed to the sociopath occurred with sufficien: =
quency to justify use of the term. /d. at 460. Robins ezl
the diagnosis a “psvehiatric wastebasket,” but, 'n $s
view of Lewis and Balla, “[ignored] his own warag
fand] proceeded to conceptualize ‘an illsiess or syndrme
that included such a variety of behaviors . . . as to beom
meaningless.” Lewis & Balla, “Soctopathy™ and Its Sppions
Inappropriate. Diagnoses m Child Peychnatry, 132 43 3

Psycir 720 (1975).
A minority has maintained that the psychopaitr
personality, as a distinet clinical syndrome, does net
exist. One of these dissenters. psychiatrist Olof Kiz-
berg, commented ... “[the concept] should be =
rogated as theoretically unsatisfactory, practicals
misleading and destructive to scientific thinkisg™
And Dr. Leo Kanner has commented, “A psycin
path is somebody you don’t like.” .

W. McCORD & J. MCCORD. THE PsvcHOPATH 31138

(citations omitted).

[A] substantial number of psvchiatrists do not ke
lieve there is any such condition. Many other cit-
cal psychologists who, somewhat reluctantly, re
ognize its existence, nevertheless regard the psvchs
pathic group as a dumping ground for unclawsifef
mental disorders. Psycho-analysts view the tow
with an equally jaundiced eve, and indeed raely
use it, preferring their own characterological me
menclature, which however is.. . . far from adequwe.© ™

Even forensic psychiatrists . .. although readiesief [,

all to accept the term, are not agreed as to its exaz

connotation.

E. GLOVER. THE ROoOTS OF CRIME 118 (1960}

49 See, e.g., W. MCCORD & J- McCORD, supra sone %
at 20; Blackburn, supra note 48. at 456; Lewis & Sk
supra note 48, at 720: S. HALLECK. PSYCHIATRY m%
THE D1LEMMAS OF CRIME 101 (1967).

P T LR
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sziations among investigators, commonly associ-
oxd with sociopathy:

i. Superficial charm and good “intelligence.”
2. Absence of delusions and other signs of irrational

“HEnking.”

3. Absence of “nervousness” or psychoneurotic man-

xations.
4. Unreliability.
5. Untruthfulness and insincerity.
$. Lack of remorse or shame.
% Inadequately motivated antisocial behavior.
Poor judgment and failure 1o learn by experience.

w5 @

. Pathologic egocentricity and incapacity for love.

General poverty in major affective reactions.
. Specific loss of insight.
. Unresponsiveness in general interpersonal rela-

P hee

whns
13 Fantastic and uninviting behavior with drink and

wmetimes without.
i%. Suicide rarely carried out.
i3, Sex life impersonal, trivial, and poorly integrated.
15, Failure to follow any life plan.®

There is strong disagreement as to whether the
wm identifies a discreet clinical state or a tendency
wward a mode of acting out conflicts common to
zrange of personality types.” The absence of a

*H. CLEGKLEY, THE MASK OF SANITY 355-56 (1950
<5 The classification accepted by the American Psvchi-
=% Association is:

“Antisocial personality.

Fhit term is reserved for individuals who are basi-

wafly unsocialized and whose behavior pattern

Snngs them repeatedly into conflict with society.

They are incapable of significant loyalty to individ-

mals groups, or social valucs. They are grossly

wifish, callous, irresponsible, impulsive, and unable

1w feel guilt or to learn from experience and punish-

@eat. Frustration tolerance is low. They tend to

Hame others or offer plausible rationalizations for

e behavior. A mere history of repeated legal or

soal offenses is not sufficient to justify this diag-
is. Group delinquent reaction of childhood (or adoles-
zue) (q.v.), and Soctal maladjustment withou! manifest
grwinairic disorder (q.v.) should be ruled out before
waking this diagnosis.”

FEERICAN PSYCHIATRIC ASSOCIATION, DIAGNOSTIC
@ STATISTICAL MANUAL OF MENTAL DISORDERS 43

o4
®1in current literature the term “psychopathy” is
dtfined vaguely and because of arbitrary usage
‘reds to assume multiple meanings. . .. [T]wo major
wrages predominate. There are those persons who
wauld agree ... that psychopathy is a personality
Zsorder, a discernible clinical entity which can be
sodated from other disorders and which is clearly
Jdisgnosable. There are others who see ... psycho-
suthy as a hypothetical rather than an absolute
wndition. They would view psychopathy as a re-

)
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satisfactory or agreed upon clinical definition or an
identifiable intrapsychic dynamic has led research-
ers to “classify” sociopaths in terms of their behav-
ior,”® with the result that frequently the classifica-
tion either explains nothing or sweeps too broadly.
On the other hand, objective classification systems
which attempt to take account of things other than
behavior are demonstrably unreliable.”

The causes of sociopathy are also disputed. The
onset of the disorder tends to occur between the
ages of ten and thirteen. Yet, rejection. emotional
starvation and parental hostility in the first or first
three years of life have been advanced as its
causes,” as have carly institutionalization.” incon-
sistent parental responses” and defective neurolog-
ical structures.”

The strong correlation between parental rejee-
tion and the sociopath diagnosis makes plansible
the dynamic hypothesis that the sociopath is an
individual engaged.in a “search for a painless

sponse to the same kinds of conflicts that produce

neurosis but would recognize that some individuals

have a tendency to develop hypertrophied alloplas-
tic behavioral patterns. Psychiatrists who support
this proposition argue that one does not see real
psychopaths, only individuals who are more or less
psychopathic.

S. HALLECK, supra note 49 at 101.

2 See, eg., Campagna & Harter, Moral Judgmen! in
Sociopathic and Normal Children, 31 J. PERSONALITY & SO
Psyon 199, 200 (1973). Cf W. MacCorp & J. MaCorn,
supra note 48, at 44, on the problem of diagnosis {“the
observer should possess more than the usual amount of
knowledge of his patient; he cannot depend, as with
many other disorders, on the overt hehavior symptoms,
or complaints of the subject at the time of contact™).

* Psychological testing of adolescent delinquents and
volunteers (ministers, psychologists, social workers, cnr-
rection officers, psychiatric residents and graduate stu-
dents) in a mental health collective identificd more than
fifty percent of each group as psychopathic. Hawk & Peter-
son, Do MMPI Pspchopathic Deviancy Scores Reflect Pspcho-
pathic Deviancy or Just Deviancy?, 138 J. PERSONALITY
ASSESSMENT 362 (1974).

* Campagna & Harter. supra note 52, at 200.

¥ W. McCORD & J. MCCORD, supra note 48, at 83:
H. GUIrrMACHER & M. WEIHOFEN, supra note 47, at
107-08.

% Humphrey, 4 Study of the Etiology of Sociopathic Behar-
tor, 35 DISEASES OF THE NERVOUS SysTEM 432 (1974).

57 Campagna & Harter, supra note 52. at 203.

¥ W. McCorD & J. MGCORD, supra note 46, at 70
(*more psychopaths seem to have defective neural struc-
tures than would be expected in a normal population,
and it seems likely that such defects have some causative
importance™). Recent research has focused upon the
possibility of atypical responses to stimuli which preclude
or inhibit avoidance learning. See SCHACHTER. EMO-
TION, OBESITY AND CRIME 132-83 (1971).




306

freedom from object relations” which serves as “a
defense against the intolerable experience of help-
lessness.”"™ Nevertheless, no explanation of the con-
vergence of symptoms has won a concensus. In
sum, the diagnosis tells us little more than that a
subject exhibits, for unknown reasons, a cluster of
characteristics which may or mav not suggest an
identifiable intrapsvchic dynamic.

The third difficulty involved in the use of psy-
chiatric testimony indicating that a Texas capital
defendant is a sociopath is that despite the fact
that the eriminal or antisocial conduct is seen as
an identifying symptom of sociopathy, there is,
surprisingly, no reason to hope that pyschiatric
predictions of dangerousness will be significantly
more reliable within the universe of persons diag-
nosed as sociopaths. Whether because the diagnosis
is meaningless,” or difficult to make,” or broader
than the behaviorist referent,” it does not permit

S, HALLECK. supra note 49, at 103-04. A clinjcal
example is presented in which a sociopath recalls that at
the age of nine, abandoned by his father, he was helpless
to avoid being left alone for long periods by his mother.
He thought of pleading with his mother, and stated:

Then suddenly it came to me that no matter what

1 did, no matter how much I cried or pleaded, it

wouldn't make any difference. she would leave

anyway. At that moment somehow or another, I

was a free person. T didn’t need her and I didn't

need anybody. I stopped worrying and 1 started
having fun. Since that time life has been casy, and

I can be happy even though I am in prison.

Id. at 105.

% See note 48, supra.

#1 See notes 49-53, supra and accompanving text.

2 Halleck and others maintain that “the psychopath
is not necessarily a criminal. He certainly need not be an
unsuccessful criminal. If a really pure psychopath could
exist, his success in the world would probably preclude
his ever coming to the attention of a psychiatrist.” S.
HALLECK, supra note 49, at 101. Indeed, criminal or
violent acting out is seen as a failure of the defense. /4. at
108-14. Cleckley recognizes in some apparent sociopaths
an ability to commit, and sometimes repeat, violent,
antisocial acts, but finds such conduct so atypical as to
warrant modification of the diagnosis:

The [typical] psychopath, as I have seen him, usu-

ally does not commit murder or other offenses that

promptly lead to major prison sentences. This is
true of the disorder as I present it in what I consider

a pure culture. A large part of his antisocial activity

might be interpreted as purposively designed to

harm himself if one notices the painful results that

so quickly overtake him. Of course 1 am aware of

the fact that [many] persons showing the character-

istics of those here described do commit major
crimes and sometimes crimes of maximal violence.

There are so many, however, who do not, that such

tendencies should be regarded as the exception

rather than as the rule, perhaps, as a pathologic

PEGGY C. DAVIS
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a reliable prediction of dangerousness. ; i

A search of the literature reveals only one st B
of the dangerousness of severe sociopaths. Allofthe 2
sociopaths in this study had been convicted of &

least one crime, and all had been diagnosed z=:

. . wole
mary psychopaths. One quarter were convicied &f
L . . ) Wi
no additional crimes during a fifteen year foliow
- i T
up: ;
Loarg.
Forysome 15 years we ... have followed the subx : RS
4 Y : .
quent convictions of 70 prisoners who weer i Srec
picked out as undoubted examples of psychopath o Take
persanality of a severe grade. We bave compared ,
them with® nonpsychopathic prisoners. Although i
most of them have became very serious recidiviss <
and have been in prison for much of the time,z = T,
quarter of them, to our surprise, have never bees : ¥ ow

reconvicted. In the last 5 years of the 15 follow-np
just completed, the psvchopaths who have been a:
liberty during this period have hardly been recea-

victed more often than a control group.®

The ability of psychiatrists to predict ser g - 5
saultive crimes among offenders who had commitsf | 204
at least one criminal act and fit identical with & * .
“classical stereotype of the criminal or antisovi v‘: B
psychopath,™ has been tested in an effort in Mz 1
sachusetts to identify and treat dangerous «wy# "

fenders.”® Of the thirty patients found to be &
gerous after thirty months of treatment and ==z

uation,” less than thirty percent committed serms
67

assaultive crimes.

If psychiatric experts in Texas capital sentencazg
proceedings believe, as they seem t0," that # T
“severe” sociopaths are dangerous, they may. *hen
overpredict simple recidivism in one out of fmr
cases. If they were to conduct extensive anaii

trait independent, to a considerable degree, of e . W, o
other manifestations which we regard as fundar -
tal.
H. CLECKLEY, supra note 30, at 290. The task of idemds
ing an independent pathologic trait leading te sighm.

behavior may be no easier when the subject isa diagram - Wz «
sociopath than when he is not. S TP

% Gibbens. Briscoe & Dell, Psychopathic and News
Offenders in Mental Hospitals, in THE MENTALLY Aswg
Mal OFFENDER 143-44 (de Reuck & Porter eds. 1 L

* Kozol, Baucher & Garofalo. The Diagnosis and et
ment of Dangerousness, 18 CRIME & DELINQUENCY T, .4 ¥ o
379 (1972). :

® Kozol, Baucher and Garofalo, supra note 64.

. . . . x5
% Evaluations were by a team including psvchamse - % 7 N
psychologists and a social worker and drew upon “dimsiz. - )

examinations, psychological tests, and a meticulms
construction of the life history elicited from s 2.
sources.” /d. at 383. '
" Id. at 391.
#8 See Dix, supra note 16, at 157.
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ad they do not.* they might overpredict serious
ssaultive behavior by as much as seventy percent.
Yet. their pronouncement that there is a probabil-
% that the defendant will commit future acts of
vilence because he is a sociopath must skew the
snlencing process away from a balancing judg-
ment reflecting contemporary morality and toward
s1gid process of classification. Analogous conflicts
epween the factfinder’s tendency to label at the

hse-
were Srection of psychiatric experts and its duty to
whic make an independent judgment are instructive,
vared
“aagh LESSONS FROM ANALOGOUS USks OF
Avists Psyciiarric EVIDENCE
¢ a The moral, social and legal judgment nude by
ween a jury deciding the appropriateness of a death
‘“P‘ wemence is much like that of a jury deciding the
:0: «zlpability of a defendant who raises an insanity
Zefense. Here too the psychiatric expert may in-
it jury deliberation:
wous ar With the relevant information about the defendant,
rmitted and guided by the legal principles enunciated by
ith the the court, the jury must decide, in effect, whether
rtisociad or not the defendant is blameworthy. Undoubtedly,
e Mo the decision is often painfully difficult, and perhaps
st . its very difficulty accounts for the readiness with
e daﬁ- which we have encouraged the expert to decide the
d eval q\zejﬁtiion‘ But our soc:icty has chosen not to give this
! cerious a:’ic_f\smn to psychiatrists or to any other pll'ofcssional
elite but rather to twelve lay representatives of the
. rommunity.”
[lencing
hat aR % has been determined that “in view of the com-
then. sheated  nature  of the decision 1o be

wade. ~intertwining  moral, legal and medical
ndgments—the insanity defense is peculiarly apt
#r resolution by the jury.”™ And, it has been

of four
nalyses. 4
;

of the ¢ mguired “that trial judges and appéllatc judges
Amens " smeure that the jury base its decision on the behav-
f identife- scal data which are relevant to a determination of
violest “ameworthiness,”™ rather than the conclusions
Tiagnosed =4 classifications of experts. Psychiatric experts
o #ave therefore been discouraged from stating a
v .‘\\:::; smple conclusion as to whether an alleged crime
ds. 1968 wazs a product of 2 mental disease or defect where
w@ Treot- st determination is essential to a determination
~CY 3TL #insanity.” They have been asked instead to give
1 * & Dix, id., at 153, 159; Battie v. State, 551 S.W.2d

& B
"Washington v. United States, 390 F.2d 444, 453-54
BC Cir. 1967).

Adams v. United States, 413 F.2d 411, 416 (b.C.
£ir. 199) (quoting King v. United States, 372 F.2d 383,
#2.D.C. Cir. 1967)).

7 Washington v. United States, 390 F.2d at 447.
T I =
* 12 at 455-56.

chiatrsts
n “clinkesd
culous ™

multiple
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“the kind of opinion you would give to a family
which brought one of its members to vour clinic
and asked for your diagnosis of his mental condi-
tion and a description of how his condition would
be likely to influence his conduct.”™ 1t has also
been required that the charge to the jury admonish
it against excessive reliance upon the expert’s con-
clusions.”

Conclusory psychiatric testimony has also been
found to inhibit intelligent dccision-mqkinq where
civil commitment is authorized for the dangerous.
In words that ring truer, perhaps, in this context
than in that for which they were written, the
United States Court of Appeals for the District of

Columbia Circuit has said:

It is particularly important that courts not allow
this second question to devolve, by default, upon
the expert witnesses. Psychiatrists should not be
asked to testify, without more, simply whether fu-
ture behavior or threatened harm is “likely” to
occur. For the psychiatrist “may—in his own
mind—be defining ‘likely’ to mean anything from
virtual certainty to slightly above chance. And hus
defiation will not be a reflection of any experlise, but
* % % of his oten personal preference for safety or liberty.”
Of course. psychiatrists may be unable or unwilling
to provide a precise numerical estimate of probabil-
ities, and we are not attempting 10 so fimit their
testimony. But questioning can and should bring
out the expert witness’s meaning when he testifies
that expected harm is or is not “likely.” Only when
this has been done can the court properly separate
the factual uestion - what degree of likelihood ex

ists in a particular case—{rom the  legal
one—whether the degree of likelihood that has been
found to exist provides a justification for commit-

ment.”®

It is also significant that in the insanity defense
context, the diagnosis of sociopath—once thought
to imply too much rationality and too little com-
pulsion to warrant mitigating treatment—Is n-
creasingly thought to present a challenge to the
presumption of responsibility which only the jury

7 4 at 458. The modification of the Washingion rule
in United States v. Brawner, 471 F.24 969 (D.C. Cir.
1972) eliminates the prohibition of “ultimate fact™ testi-
mony, but in no way reflects a diminished concern that
the proper role of the jury be maintained; under existing
procedures, the court is to make it clear to the jury, by its
instructions, that “[t}he experts add to perspective, with-
out giving decision. The law looks to the experts for
input, and to the jury for outcome.” /4. at 1007.

™ See 471 F.2d at 1006-07.

% Cross v. Harris, 418 F.2d at 1100-01 (citations omit-
ted) (emphasis added).
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may resolve. The Ninth Circuit has held, in a case
involving testimony by a government witness that
the defendant was a sociopath who could distin-
guish criminal and legal conduct, but could not
“appreciate the morality of his conduct,”” that the
trial judge committed reversible error in failing to
instruct the jury that * ... for purposes of the
insanity defense, ‘wrongfulness’ means moral
wrongfulness rather than criminal wrongfulpess.”’®
Moreover, the Fourth Circuit has held that the
diagnosis that a defendant “is an Antisocial Per-
sonality and was so at the time of the alleged
offenses, at which times he was able to appreciate
the criminality of his act, but he was not able to
conform his conduct to the requirements of the
"™ is evidence which entitles the defendant to
take the question of insanity to a jury.® The Fourth
Circuit has also maintained that “[tJhere is enough
doubt about a sociopath . . . to call for an exercise
of the jury’s moral judgments.”™ Finally, appellate

law,

7 United States v. Fresonke, 549 F.2d 1253, 1255 (9th
Cir. 1977) (quoting the testimony of Dr. H. Kaufman, a
psychiatrist who testified as an expert witness for the
Government).

8 1y

™ United States v. McGirr, 434 F.2d 844, 846 (4th Cir
1970,

¥ Jd. at 849. The conviction was reversed because the
defendant’s motion to withdraw his guilty plea in light of
the diagnosis had been denied. The psychiatric report
stated:

The patient did state that he felt that he was not

able to control the actions leading up to the com-

mission of this crime and although this is said with
the same glib facile manner, nonetheless the staff is

of the opinion that he is correct that the commission

of these crimes is part and parcel of his sociopathic

personality. He will so be reported to the Court.
1d. St. Elizabeth’s Hospital, the examining agency, had
decided in 1957 “to treat sociopathic personality disturb-
ance as a mental illness.” United States v. Brawner, 471
F.2d 969, 1017 n.18 (D.C. Cir. 1972) (Bazelon, J., con-
curring in part and dissenting in part).

# United States v. Wilson, 399 F.2d 459, 463 (4th Cir.
1968). The evidence here was reminiscent of that typi-
cally presented in a Texas capital sentencing proceeding
with, of course, conclusions of blameworthiness rather
than dangerousness. Significantly, Judge Sobeloff said,
dissenting from affirmance of the conviction and the jury
determination that the defendant was not legally insanc:

When psychiatrist and counsel fail to provide suffi-

cient underlying information to the jury, the judge,

I maintain, has some responsibility to help elicit this

vital information. Although ours is indeed an ad-

versary system, a criminal trial is not a gamie. It is

a solemn proceeding in which moral judgment is

pronounced. As the governor of the trial, and not a

mere modecrator, the judge has an affirmative duty

to do all that is feasible to assure that these judg-

ments are based upon all the relevant evidence. The

PEGGY C. DAVIS

[Vol. =

opinions affirming convictions of diagnosed soci-

paths occasionally have expressed, however &

Jjudge should not hesitate to prevent the distortisx
of the jury’s perspective by counsel’s deficient explo-
ration of the underlying, determinative facts. Is
some cases. the court mav feel obligated to sugges
that additional witnesses be called. At the very least
it should ensure that the psychiatrists who do testift
describe the investigations, observations, reasoning
and medical theory which led to the ultimate opia-
ion, as voiced on the withess stand.

Professor McGormick has declared that she
“core” of the opinion evidence rule would be pre-
served by a rule “prescribing that the tria) judge in
his discretion may require that a witness before
giving testimony in terms of inference on general
description shall first give the concrete details upss
which the inference or description is founded, so fas
as feasible.” The need for judicial supervision &
particularly urgent in insanity cases. where the ad-
versary system may malfunction because of the
inexperience of counsel, the complexity of the issue,
or both. Most criminal defendants are represented
by court-appointed lawvers with little experience

criminal law or even other areas of trial work. These

lawyers must master new fields of law and new
skills. When, in addition. it becomes their task =
present a defense of insanity. which involves elusiv
medical, legal and moral problems. they are often
understandably overwhelmed. In these circum
stances, intervention from the bench may be abss
lutely essential for a fair trial.

In the instant case, the trial judge did play meze
than a passive role. On several occasions he con-
mendably required the expert witness to clarify &
opinions. But he never demanded that the psyek-
atrist present the factual basis for his opinions. This
the jury never obtained a complete unfolding &
defendant’s emotional and mental processes. if thes
had, they might have acquitted by reason of insas
ity.

ld. at 465 (footnotes omitted). The opinion of the

further commented upon the “‘factual sparsity of @
record,” id. at 462, indicating that had the trial occure
after the more recent announcement of judicial rules &r
the presentation of psychiatric téstimony on the issue
sanity, it would have remanded “for a retrial on the ke

of mental responsibility.” /d

[T]he expert witness was allowed and encouraged
to state his conclusionary appraisal of the defendans
Conclusionary answers were given to question:
which called for them and which, most frequents,
were attempted (o be cast in terms of ultimae
inferences. ‘Does the defendant know the differense
between right and wrong?’ ‘fas he the capacity @
refrain from doing what he wants to do if he wans
very much to do it?” These are summary parz
phrases of a barrage of questions that ultimatelr
clicited in considerable detail the psychiatrist’s sum
mary description of the defendant. No one, howezs,
asked the witness about the bases of his judgment. ..

The deficiencies of the record here seemingly resut
from an elementary preference for the unexamise?
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=iy, a mix of reservations about the verdict and
exeulation that it was dictated by the form of the
izl test or of the expert testimony.”

G There is at least one case of acquittal despite a
% ‘nding of sociopathy:

#  Thereport of the psychiatrist representing the court
»2s. with the consent of the prosecution and the
@fense, admitted into evidence. In it he said, “On
e basis of the existing Maryland law, this paticnt

s2ast be considered a responsible agent, since he has
the capacity to distinguish right from wrong and to
wealize the consequences of his act. Yet, he has not
wen the ability to conform 1o socicty’s demands

; that many insanc individuals possess.”

§ The defense psychiatrists all maintained that he
did not know right from wrong. Following some
«hat the line of reasoning of Jerome Hall, a distin-
wished American law professor, they asserted that
wowing did not denote intellectual cognition alone
&mt included an ability (o make use of such knowl-
tdge. Being greatly affected by the tragedy of the
wath's aged parents and having the court’s assur-
¢ in answer 10 a specific question of the foreman
st on no condition would he be at large to prey
zon the community, the jury found him not guilty
T reason of insanity. This was the first instance in
Haryland law in which a psychopath was found
=t guilty by reason of insanity. As such, it attracted
aention even outside the state. The Baitunore Sun
alied it a victory for the common sense of the jury
7 that it disregarded the “peculiarly backward
Zfnition of insanity” under Maryland Jaw and
“rought “the definition into full accord with the
‘et findings of psychiatry.”®

waclusions of the expert witness over their factual

sredicates. It was only by happenstance that the

waness testified that there was very little violence

@ Wilson’s history, and the paucity of other basic

wiormation is prociaimed by the fact that we know

mthing else about him except that he was forty-six

#rans old, white and divorced. The doctor testified

a2t Wilson had been a failure in everything he ever

#empted, but the jury and we know nothing of

avthing Wilson ever attempted except marriage,

=d that is entirely unelucidated.
%

* S note 81 supra; Apgar v. United States, 440 F.2d
TR T34 (Bth Gir. 1971) (“we fecl compelled to say that
e defendant’s] life . . . demonstrates the tragically
asguate response of our institutions—mental, penal
wt pdiclal—to an individual whose acts, time and
‘gz, constituted a plea for assistance to overcome severe
#z=mal inadequacies™); Adams v. United States, 413
FH 41, 415 (D.C. Cir. 1969) (“whatever evil may be,
%2 uncommonly difficult to discover it in the squalid
w7 this man”)

"M, GUTTMACHER & H. WEIHOFEN, supra note 47,
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And, the McCords have reported a case in which
the Governor of Maryland. “question(ing] the va-
lidity of sentencing a man because of a prediction
concerning his peril to society,”™ commuted the
sentence of a sociopath condemned to die.™

Two conclusions may be drawn from these cases
involving similar decisionmaking or similarly di-
agnosed criminal defendants. The first is that a fair
hearing on a question which involves a measure-
ment of culpability requires that the factfinder be
given all “*data relevant to h];m)m«l;m‘lhin('xs“w; and
bolstered against reliance upon conclusory expert
testimony which fosters the delegation of its role 1o
the psychiatric expert. The second is that the very
diagnosis which has led to the condemnation of
Texas capital defendants may be deemed mitigat
ing where decisions are free of rigid formulace (so-
ciopath = not psychotic = able o distinguish
right and wrong = able to conform to the require-
ments of law) and decisionmakers are able (o see
the data, and the individual, behind the labels.

Texas has traditionally thought sentencing judg-
ments best made by juries.®” It has, moreover, been
on guard lest the proper role of the jury be usurped
by psychiatric experts

# W. McCORD & J. MaCORD. supra note 48, at 200,

* The sentencing judge had said:

[The defendant]is a mentally abnormal person, and

I'knew him to be so when I sentenced him to harig.

There is something very ugly about that bald state-

ment. Even a judge who believes in capital punish-

ment would hesitate a long time before he imposed
the death sentence upon a person known to be
mentally irresponsible. I do not believe in capital
punishment society confesses its own failure
every time it exacts a life for a life.

Id at 174.

The Governor (Albert C. Ritchie) had this response:

What 1 cannot understand is how the CGourt couid

first decide—as it did—that [the defendant’s| men-

tal disorder should be considered in mitigation of
punishment, and that he should not be hanged; and
then sentence him to be hanged anvhow, not for his
crime, but because the penitentiary is the only place
to which he could be committed.

Id.

The McCords themselves said, of the execution of
sociopaths, that “[s]lince execution precludes the possibil-
ity of better treatment. spontaneous ‘conversion.” or cor-
recting mistaken diagnoses, it hardly seems a just solution
to society’s problem.” /4. at 183-89.

& Washington v. United States, 390 F.2d at 447.

% The first legislature of the State of Texas passed a
statute requiring that the jury assess punishment in crim-
inal cases (1 Laws of Texas 161 (Gammel 1898)): the
practice has not been significantly altered. See LaFond,
Assessment of Punishment—A [ udge or Jury Function?, 38 Trx.
L. REV. 835 (1960). ’




310

The conclusion to he reached in matters of this sort
is for the jury. It is not the province of an expert to
give his opinion as to how a party accused of crime
shall be punished in case of a conviction. He may
say that the party is sane or insane, but it has not
been held, nor do we believe it could be rightfolly
held, that the expert could express his opinion as to
the amount of punishment that the jury should
assess in case they found that the accused was not

N A
msane, 5

Yet, the Texas Court of Criminal Appeals has met
the charge that psychiatric testimony of the kind
typically used by the State in capital sentencings
was “speculative and constituted an invasion of the
province of the jury” with the response that: “[t]he
judge. on the basis of common knowledge, im-
pliedly found that the behavior patterns of a socio-
path were beyond the knowledge of laymen and
that the witness’ knowledge and experience in this
field would assist the jury. The evidence was
properly admitted.”® The court did not consider
the relevancy of sociopathy to the questions before
the jury, nor did it exhibit any inclination to
articulate standards to assure that the expert testi-
mony would inform rather than dictate the judg-
ment.”

One can advance compelling justifications for
permitting conclusory expert testimony and for
permitting expert testimony as to the ultimate fact
at issue.” But there is a constitutional need to

* Duke v. State, 61 Tex. Crim. 441, 444, 134 S.W. 705,
707 (1911). See also State v. Nickens, 403 S.W.2d 582, 587
(Mo. 1966).

8 See Battie v. State, 531 S.W.2d at 407. See also Moore
v. State, 542 S.W.2d at 676.

* The only hint the Texas Court of Criminal Appeals
has given that it disfavors the form and effect of psychi-
atric evidence of. this kind in capital sentencing Is its
statement in reviewing the sufficiency of the evidence
presented in Burns v. State, 556 S.W.2d 270 (Tex. Crim.
App. 1977), to support a death sentence. The court stated
that “[w]e find the facts adduced at the guilt stage of the
trial in the instant case to furnish greater probative
evidence to support the jury's answer than an opinion
which may be gleaned by a brief psychiatric examina-
tion.” [d. at 280.

1 See FED. B. Evin. 704, Notes of Advisory Committee
on Proposed Rules (1975).

PEGGY C. DAVIS

assure that the Texas capital sentencing jury wif
understand and exercise its discretion to “consider

. not only why a death sentence should be im-
posed, but why it should not be imposed."® &
would scem, therefore, that courts supervising the
Texas capital sentencing process have “an affirm
ative duty to do all that is feasible to assure tha
these judgments are based upon all the relevam
qx’i(j(:r]ce,"93 and that the life-death decision rests.
de facto, with “twelve lay representatives of the
commun\ity.”SM Texas courts have taken no stepse
control the impact of conclusory psychiatric te-
mony. Moreover, the jury is not told of its autherss
to respond to mitigating evidence but swors
objectivity.” The terms defining the concept daz-
gerousness have not been narrowed to exclude even
trivial threats or remote possibilities.®® The wis
Jjudge has discretion to exclude apparently relevas
mitigating evidence,”” and the sufficiency of the
evidence of dangerousness is, as a rule, uam
viewed.®

Professor Dix has suggested that the psychiati
profession has an obligation in situations of ti
kind to insist that the jury not listen to its expersis
without a frank statement of psychiatric }i

tions.™ The circumstances surrounding and exax
erbating the problem of the expert who appea=.
but is not qualified (1) to know what dangerousnes
is' and (2) to identify it,™ suggest a legal remedy
as well. They suggest that the Texas death penai:
faws have failed in their operation to allow thos
meaningful considerations of particularized mis
gating circumstances'® which are “a constitutia-
ally indispensable part of the process of inflictizg
the penalty of death.”®

 Jurek v. Texas, 428 U.S. at 271.

¥US. v. Wilson, 399 F.2d at 465 (Sobelofl, j.. ds
senting).

* Washington v. United States, 390 F.2d at 434

% See note 40, supra and accompanying text

* See notes 30-39, supra and accompanying text

%7 See notes 24-31, supra and accompanying texi.

# See note 31, supra and accompanying text.

* Dix. supra note 16, at 151,

' See notes 3039, supra and accompanying texi.

1 Gee notes 4145, sufra and accompanying texi.

“’?‘]urt‘k v. Texas, 428 1S, at 272.

™ Woodson v. North Carolina, 428 U.S, at 304.
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Background: In 1972 the U.S. Supreme Court banned the death penalty nationwide because of its “freakish and arbitrary”
application. States rewrote their guidelined, and in 1976 Texas’ revised death penalty statute was accepted by the Court
{Jurek v. Texas). In 1982 Charles Brooks became the first Texan to be exscuted under the statute.

Death Row: Texas’ death row poulation currently stands at 385, the largest death row in the United States and 25 persons
more than all of South Africa. Of the 36 states which currently have death penalty statutes, only three {Texas, California
and Florida) have death rows larger than 200 people. The majority of death penalty states (21) have death rows with or
under 50 residents.

Executions: Texas stands out not cnly in number on death row but alsc in number executed. Texas alone accounts for
over one-fourth (32%) of the nation’s executions {77 out of 241) since 1976. Less than 11% of the nation’s executions (25)
have taken place outside of the South.

Racial Factors: Of the 385 on Texas’ death row , 43% are white, 39% black, 16% Latino, 2% Asian or Arab. Almost 90%
were convicted of the murder of White victims.

A November 1985 study by the Dallas Times Herald showed that in Texas, killers of whites are five times more likely to face
capital charges than killers of biacks.Blacks who kill whites are 13 times more likely to face capital charges than whites
who kill blacks.

Legal Representation: Most of those death row are poor, did not have money for legal representation at their trials and

had to be appointed attorneys by the court. A study by the Texas Judicial Council showed that defendants with court-
appointed attorneys in tcapital trials were twice as likely to receive death as those with the resources to retain private
counsel. Those on death row are forced to rely on volunteer atiorneys io represent them on appeal, and many are currently
without lawyers.

Texas, It's Like a Whole Other Country.

Special Issues: Three of the 77 people executed in Texas were juveniles (under 18 at the time of their crime). From 1982-
88, juvenile executions occurred in only five countries: Rwanda, Barbados, Bangladesh, Pakistan and the U.S.

Texas’ death row populaticn also includes the mentally retarded. Johnny Penry with an estimated IQ between 50 and 60
and the reasoning of a 6 or 7 year old sits on death row despite having his death sentence thrown out by the U.S. Supreme
Court.

The innocent are also among those on death row. In Sepiember 1987, a Texas judge ruled that Clarence Brandly’s 1980
conviction was wrongful and had been motivated by racism. Brandly sat on death row awaiting decision for nearly 10
years until the appeal decision finally allowed him to go free. In March 1989, a Randall Dale Adams was released after
serving 12 vears for a crime he did not commit. And in May 1893, Leonel Torres Herrera was executed despite the fact that
evidence existed that he was not guiity of the crime he was accused of. The court’s ruling stated that innocence was not
grounds o stop the execution as long as the process was adhered to. Process seems to be much more important than
people’s lives, especially if you're black or Latino. Many other questions have been raised about the innocence of various

persons now on Texas’ death row.

Crime Rate: The death penalty has never proven effective in deterring crime. To the contrary, states that have reinstated
the death penalty have shown an Increased rete of criminal homicide. Texas not only leads the nation in executions, but
since 1983 has had the highest per capita homicide rate in the country (FBI Crime Reports).

Cost: Exiensive legal process in a capital case drives the cost execution to far beyond that of life imprisonment. In 1987,
it was estimated that the death penalty had already cost the state $183.2 million, $80 million more than the cost of non-
capital trials with extended life sentences.




The National Coalition o Abolish the Death Penalty is ready to

£ RS

s ‘\.__ ‘ \

A
&

. N X N
e e
X AR R R S

SRS - X

July 1994

TO: All NCADP Members
FROM: Ricardo Villalobos, Organizing Coordinator
RE: A Special Campaigr in Texas

Almost incredibly, the department of tourism in the nation’s most
prolific death factory has come up with a winning slogan for the anti-
death penalty movement:

“Texas -- it’s like another couniry.”

Yup, Texas is like another country -- perhaps Iran or Irag, or China,
where they shoot prisoners in the back of the head without the benefit
of appeals or ciemency. Texas has developed a death machine that
grinds away day after day with incredible precision.

This is a2 special letter to our membership asking for your help in a
very special campaign to throw more than a few kinks into the ma-
chinery of death in the Lone Star State.

At the end of this month, during our annual conference in Little
Rock, Arkansas, the NCADP will launch a “Mess With Texas” cam-
paign -- a chance for abolition activists around the country to engage
in a little warfare. The campaign will have several components.

Within Texas, we’re already working with a broad range of activ-
ists, attorneys, religious leaders and others to bring together, coordi-
nate and strengthen the state’s abolitionist community. With them,
we're beginning to develop a nuts and bolts education and organiz-
ing campaign to take the sheen off the Texas death penaity.

@ We will focus primarily on Harris County, Texas, a county that has sent
more men to death row than the rest of the state combined. In fact, more
Harris County prisoners have been executed than total prisoners executed in
any other state.




® We’re making contacts with social service providers and those fighting
for a share of the state’s limited resources for programs in education, child
abuse and drug abuse prevention, while Texas spends over $15 million annu-

ally on the death penalty.

® We’re discussing ways to curb the rampant legal errors so evident in the
Texas death process -- errors that have allowed Texas to send unprecedented
numbers of innocent men to death row.

Outside Texas, we’re answering requests from many of you for
ways you can help fight against the slaughter. Our national campaign will
combine efforts to support our Texas colleagues in their legislative, educational
and organizing work, with some spirited efforts to direct a national spotlight

on the problem and enlist the public’s support in condemning the devastating

Texas death machine.

® We’ll help pressure the Texas Board of Pardons and Parole to hold
hearings in death penalty cases.

® We’ll bird-dog Texas Governor Ann Richards, challenging her anti-
crime program which consists almost exclusively of abetting executions while
the state has climbed to #3 in homicide rates.

@ We’ll lobby to end the execution of prisoners in Texas with mental
retardation.

@ We’ll direct the attention of the international justice community on this
other country, and ask for their help.

® We’ll pressure the U.S. Justice Department to investigate race dis-
crimination in Texas’ death penalty.

— —One of out Tifst stEps im messing with Texas is the production of an”
organizing packet for individuals who want to be part of the Texas
campaign. We hope to have that packet available at our national
conference in July.

Our “Mess with Texas” campaign is part of our budget and plan-
ning for this year. But so is special fundraising to help cover the extra
costs. As we prepare some proposals for foundation support for our
overall Texas effort, we’re asking you to help get our organizing packets
prepared.

b



The packets will include:

** mock “tourism brochures”

** a comprehensive report on the death benalty in Texas

** organizing tips and action ideas, plus

** a potpourri of stickers, information and organizing tools.
We’re estimating the production costs to be about $7,000.
Here is what you can do!

® Your gift of $25.00 will pay for 1,000 of our full-color printed “tourist
brochures” which can be tucked into the seat pocket of the plane that
carries you home from the national conference or any other trip you take
this summer!

® A gift of $50 will cover the costs of 1,000 special “Mess with Texas”
stickers, which look great when adhered to appropriate places at the cowboy
bar nearest you which serves “Lone Star Beer”.

® A gift of $250 will provide 50 activists with the comprehensive report,
“A Texas-Sized Crisis,” (by the Death Penalty Information Center), a 20-
page compendium which is chock-full of useful information about the
death penalty.

So think about it. The executions in Texas continue, day after day.
It’s time to focus a national spotlight on Texas. Our campaign is seri-

ous and we mean business. But we’re not too dour to have a little fun
as well.

Help out with this special campaign!! Send us your gift today.

P5. Of ypws=end vs 23 or more, DWW dend WPV one
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Judging the Executioners

by Jordan Steiker

here are televisions on
death row, and it seems

4 likely thatmany of them
were tuned to election cover-

ageonthe nightin 1990 when.

Texas voters chose Ann Rich-
ards asthe state’s 42nd governor. Richards had
campaigned as a staunch death penalty sup-
porter, but given her well-documented liberal
background, it was not unreasonable to hope
that her administration might exercise more
judiciousness—and greatermoral responsibility
—indcciding just which peoplethe state would
and would not kill. Halfway through Richards’
first term, it hasn’t worked out that way. In-
deed, Richards has almost completely abdi-
cated her constitutional role in the review
process.

The campaign leading to her victory had
been hard fought, and in an era of unscemly
tactics, the early stages of the Texas gubema-
torial race had marked a new low. During the
Democratic primary, former Texas Governor
»ark White and former Texas Attomey Gen-
eral Jim Mauox trumpeted their personal in-
volvement in the enforcement of the death
penalty, with White going so far as to appear
in a television ad that included larger-than-
life-sized photographs of inmates who had
been executed during his stewardship. Atone
point during the campaign, Richards was the
embarrassed recipient of an endorsement by
Endeavor, the Texas Death Row newsletier.
Although Richards did not embrace the en-
dorsement (*1 don't know what possibly could
have engendered it”) and repeatedly stated
her support for the death penalty ("My view
onthe death penalty is thatit’s the law and the
law should be carried out™), progressive Tex-
ans had reason o believe that a Richards
administration would be different from those
of her predecessors. Before Richards took
office, Texas led the nation in executions (37
since 1976), and Texas could surely do no
worse with Rishards than with White and
Mattox, onthe one hand, who seemed to view
imposition of the death penalty as the highest
function of state government, and Republican
candidate Clayton Williams, on the other,
whose sole contribution to the criminal-jus-
niee debate was a rehabilitation plan under
which first-ime drug offenders would be sen-
tenced to hard labaor “hustin’ rocks.”

Two years into Richards® term, Texas re-
mains the death penalty capital of the United
States, carrying out about a third of the ex-
ccutions nationwide — 18 of 52 since Richards
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took office. If the current pace of executions
continues, Richards will preside over more
executions than hasany other governor(Texan
or otherwise) during the past 30 years. During
Richards’ term, the State has executed two
retarded inmates, an inmate with severe brain
damage, an inmate paralyzed by a stroke 2
week before his execution, a juvenile, two
inmates who did not themselves kill (but who
participated infelonies with others whokilled),
and an arguably innocent inmate. Over half of
the inmates executed svere black or Latino,
and the victims of all but two of the exccuted
inmates werse white. Few death row inmates
received adequate representation attrial (there
is no coordinated criminal defender service).
and the state does not provide indigent in-
mates with post-conviction counsel.

As these executions have been carried out,
Richards has notbeen justa reluctant overscer
of the state criminal justice system. By refusing
to provide any meaningful executive review
of individual cases, she has allowed execu-
tions to go forward with little public scrutiny.
She has failed to establish regular procedures
that would even permit seview in compeiling
cases. As it stands, the clemency process in

Texas consists of a series of ex parte commu-
nications between Richards® office, defensc
counsel, and the state attomey genecral's of-
fice, almost invariably culminating in a private
communication from Richards’ legal counsel
that the govemnor declines to be involved.

Richards' uncompromising position that a//
condemned prisoners should be executed —
regardless of age, mental status, or failures in
the judicial process — must rest on a view that
any executive involvement in capital punish-
ment will inevitably appear obstructionist or
abolitionist. This political judgment, even if
accurate, cannot justify Richards' continucd
abdication of responsibility for Texas’ current
death penalty practices.

When to Intercede

Texas law does not grant broad clemency
powers to the governor; it permits the gover-
nor to stay an inmate’s exccution for a single
20-day period, and to direct the Board of
Pardons and Paroles to consider whether
commutation to 2 life sentence would be ap-
propriate. If a majority of the Board so recom-
mends, the governor may commute 2 capital

continued on p. 14
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seatence (o life imprisonment,

Vistually every inmate facing execution
approaches the governor secking a stay
and seview before the Board of Pardons
and Paroles. Counsel for the second inmate
excaned during Richards' tenm, Ignacio
Cuevas, presented such a petition on the
ground that the jury which had sentenced
him to death was unaware of his' mental
retardation, At the e of Cuevas’ sentenc-
ing, the now-repealed Texas sentencing
scheme did not permit a Jury to consider
mental retardation as a basis for withhold-
ing the death penalty, Rather, a defendang's
mental retardation offered an affirmative
basis for the extreme sanction, because the
Texas sentencing scheme focused the in-
quiry almost exclusively on a defendant's
“future dangerousness,” In another case,
the United States Supreme Court had held
the Texas sentencing scheme invalid as
applied 10 2 mentally retarded defendant;
although the Constitution's prohibltion
against “cruel and unusual® punishment
does nit preclude exccuting the mentally
retarded, the Count ruled that a state must
give the sentencer an opportunity to reject
the death penahy by considering the
defendant’s limited mental capacity as a
mitigating circumstance. The courts. re-
viewing Cuevas’ conviction in light of this
decision held that Cuevas could not benefit
from the ruling because of his attomey's
failute to develop evidence of his mental
retardation at trial,

Despite the fact that no actor within the

- system had ever considered whether Cuey-

as’ extremely limited mental capacity re-
duced his responsibility for his crime, Rich-
ards refused to direct the Board of Pardons
and Paroles to consider whether Cuevas'
retardation warranted a sanction less severe
than death. Richards has been consistent in
this position: Billy White, another retarded
Inmate whose jury did not (and could not)
consider his retardation at sentencing, was
likewise executed after Richards declined
to seck review; so was Justin May, whose
jury did notleam of his brain damage attrial
because of the Texas scheme,

The Texas scheme similarly restricted
capital sentencing juries from consider-
ing a defendant's youth at sentencing,
and the Supreme Court is presently
considering whether such a restriction also
violates the Constitution. Just before the
Supreme Countagreedtoaddress this issue,
Jesus Romiero, a teenager at the tUme of his
crime, argued that his sentence was invalid
because his jury was unable to reject the
death penalty on the basis of his youth,
Richards rejected Romero's plea, and he
was executed just weeks before a similarly
situated defendant, Gary Graham, obtained
review (and a stay of execution) from the
Supreme Count. Both the Supreme Court
and the govemor's office were fully aware
that Grahant's case might be¢ heard, and
Justices Stevens, Blackmun, and Kennedy,
dissenting from the denial of Romero's re-
quest for a stay of execution, argued that jt
was unjust to let Romero die before the
Court ruled on his legal claim, ‘

Ina bizarre and unseltding case, another
Texas inmate, Leonel Herrera, sought relief
in the state courts when his attorneys dis-
covered new evidence that cast doubt on

10 Questions for the
{1510 1973, the Yexas House of Represonts.|
 tives Houss BIlf 200 relnstated capltal i
. punishiment In the state for certaln ctimas,

"In 1978, the U.S, Supreme Court uphsid HB‘;

, 200, effectlively retnstating capltal i :
- punishment for ths entire United States." :
.Hore are & fow facts about death row:. ;
[ Thereure372 people ondeath row In Texas
; Four are women, Nationwide, there wore -
* 2676 people on death row at theendof ;"
/1992, Including 43 women, .:.. - -

| * Yaxas death row prisoners are 48% white,

‘Curious:'

If the current puace continues, Richards
will preside over more executions than

has any othe

r Governor (Texan or

otherwise) during the past 30 years,

his gullt (including evidence from a former
Texasjudge that Herrera's deceased brother
had confessed to the murdep). The Texas
courts refused to consider Herrera's evi-
dence because of a state procedural rule
that bars bringing newly-discovered evi-
dence claims more than 30 days after trial,
The Federal Court of Appeals likewise dis-
missed Herrera's clalm on the ground that
the federal courts are reserved for constitu-
tional claims and that the execution of an
“innocent” defendant, absent prosecutorial
misconduct or error at trial, does not const-
tutea constitutional violation. The Sy preme
Court agreed to hear Herrera's claim but
refused to stay his execution (four votes are
required to hear 2 case; five are needed to
stay an execution). Herrera sought a re-

prieve fromRichards, who declined to issue .

a stay to permit thorough review of the
evidence by the Board of Pardons and Pa-
roles, Herrera would have been executed
(and his case dismissed as “moot”) but for
the last minute grant of a stay by the Texas
Court of Criminal Appeals,

The Supreme Court has recently rejected
Herrera's claim, Ironically, the Court's cen-
lmljustiﬂmliopforrcfuslngtoaddmssdalms
of innocence'is that “lelxecutivg clemency
has provided the ‘fail safe’ in our criminal
system." According to the Coun, *[hlistory
shows that the traditional remedy for clalms
ofinnocence based on newevidence... has

slnce capltal pdﬁuhmornwasmto&d In1976;
{65 of those have been In Texa "Only; one

f*-On the day of thelr scheduied death, a; i1
condemnod prisoner Is allowed visitors from "

. (normally Interpreted as a last meal), and"".ju
'+ 8008 a splrtual advisor of his/her own cholcs. .

‘e p Toxas, the only legal style of executlon 3

.18 lethal Injoction. In other states, however, .

N

« 2. the executions, tut officlals did eay ail are ¢

[

1< prison stalf members and moat have some

been executive clemency.” Reeenthistory, in
Texas anyway, suggests otherwise,

Of the numerous requests for executive
Intervention, Richards has temporarily
stayed only one execution. Johnny Garrett,
whoat the age of 17 raped and murdered a
nun, was himself repeatedly raped and
abusedas a child by various members of his
family. Ganreu developed 2 muliiple per-
sonality disorder and experienced auditory
and visual hallucinations both before and
after his murder conviction, Although the
Constitution requires that 2 defendant be

- sane at the time of his exccution, the Texas
courtshad made the required findingonthe
ground that at least one of Garrett's person-
alities understood why he was being ex-
ecuted. Pope John I, members of the victini's
religiousorder, and members of! the victim's
own family called on Richards to commule
Garrelt's sentence. Richards directed the
Board of Pardons and Paroles 10 consider
Garrett's case but the resulling proceeding
was 2 sham. At the hearing, the district
attorney falsely informed the Board that
Garrett had committed an additional mur-
der while in prison (a claim which Garreut's
counse! was not pemmitted to rebut). Dur-
ing the Board's subsequent deliberations,
the state assistant attomey general commu-
nicated privately with the Board, The Board
unanimously recommended against com-

continued on p. 16
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mutation (with one ab-
stention), and Garrett
was executed 30 days
afier the initial stay.

What Richards
Couid Do

Richards' central
failing in her approach
to the death penalty is
her unwillingness to
examine in a careful
and public way the
claims that come be-
fore her. It Is simply
not enough to say that
the death penalty is
“the law, and the law
should be carried out”
when the exccutive
power of clemency is
also the law and must
be appropriately exer-
cised. Indeed, much of

the Supreme Court's recent jurisprudence
limiting federal court review of state con-
victions rests on the premise that state courts
and state executives will independently re-
view death sentences to ensure that they
are just. When the Court rejected categori-
cal bans on the execution of 16-year old
defendants and the mentally setarded, the
decisions were premised on the promise
that state criminal justice systems will care-
fully review individual cases on their merits
and winnow out the least culpable and
most vulnerable defendants fromthose who
are selected for execution.,

Tothisend, Richards should establishthe
criteria that she regards as relevant to the
clemency process. She could, for example,
insist on a searching review of cases involv-
ing juveniles, the mentally retarded, or
abused defendants, She might screen cases
for potential racial blas, lack of adequate
counsel, prosecutorial misconduct, orother
breakdowns in the adversary process. To
fulfill her legal role, she need not review
sentences on the basis of all of these vari-
ables, but her willingness to stand by as a

parmade of young, retarded, and minority
defendants are led to exccution because
the courts have shut their doors, often for
procedural reasons, is inconsistent not only
with her avowed political commitments,
but also with her legal obligations as the
state’s chiel executive. Fundamental no-
tions of due process require Richards to
conduct her own inquiry (with sulficient
procedural safeguards to ensure that the
decision rests on adequate information),
and to issue a public statement explaining
the grounds of her ruling. Currently, Texas
clemency procedures are the same under
Richards as they were under former Repub-
lican Governor Bill Clements. As in
Clements' reign, Richards' *blackbox™ de-
cisions, communicated during a flurry of
last-hourphone calls,are both unreviewable
and unaccountable,

Political Consequences?

The political costs of exercising such a
role are uncertain. Undoubtedly, a deci-
sion by Richards to prevent the execution
of an inmate convicted of a notorious
crime will be understood as weakness
(perhaps even as civil disobedience) by
some segment of the population, regard-
less of the surrounding circumstances, But
Richards need not blindly assume that
popularsupport for capital punishment as
an available mode of punishment entails
popular support for each paricular ex-
ecution. Polls in Texas reveal that support
forcapital punishment drops precipitously
if the sentencing alternative is life impris-
onment without possibility of parole, Polls
likewise reveal public ambivalence re-
garding thé execution of juveniles and the
mentally retarded. That Texas juries have
sent so many juveniles and mentally re-
tarded defendants to death row does not
reliably indicate public opinion, giventhat
Richards has inherited a regime that sys-
tematically deprived jurors of the oppor-
tunityto.consider age and mental status as
mitigating evidence bearing on the choice
of punishment. Indeed, Richards can jus-
tify undertaking searching review of par-
ticular cases on the ground that some of

_those currently on death row were sen-

S) CHRONIGLE

When the Supreme Court rejected bans
on the execution of minors and the
mentally retarded, they were counting
on state criminal justice systems to
review individual cases and winnow out
the least culpable and most vulnerable.

tenced under procedures which have since
been declared unconstitutional.

In fact, Richards is uniquely situated to
exercise her clemency powers responsibly,
In most states, most notably California, the
rarity of executions transforms each one
into a popular referendum on the appropri-
ateness of the penalty. The political stakes
of scrutinizing (much less opposing) any
exccution in such states are thus-inevitably
high. The increasing number of executions
in Texas, however, makes any particular
case less noteworthy, with reports of ex-
ecutions often relegated to one-paragraph,
back-page summaries in the state newspa-
pers. Historically, when executions have
been commonplace in the United States,
commutations were also relatively com-
mon. As exccutions become ordinary oc-
currences in Texas, Richards' policy of
abdication becomes much less defensible.

Ultimately, we cannot expect the death
penalty to disappear any time in the near
future. And partly for that reason ~ because
the national debate is not whether to have
the death penalty but under what circum-
stances it should be imposed - progressive
leaders may have more latitude today than
in the past 20 years to speak out against
particular executions,

Assuming, though, that Richards faces
real political costs by exercising any inde-
pendent judgment in reviewing capital
cases, should progressives insist that she
accept those costs? One perspective would
defend Richards' record on the ground that
we should not allow all progressive politi-
cal leaders to be “Willie-Horton-ed” from
office. After all, politics requires compro-
mise, and “flexibility” on the issue of capital
punishment may enable progressive politi-

cians to secure important victories in other,
pechaps more pressing, areas, such as
health-care reform, insurance segulation,
reproductive freedom, and civil rights gen-
erally. Bill Clinton, on this model, gained
office in part by his enthusiastic support for
the death penalty, at one point rushingbiack
to his home state during a primary to dem-
onstrate his personal involvement in one of
the exccutions.

If we accept this model, sve should at
least recognize that there are special costs
of having a “progressive” leader administer
decidedly unprogressive policies. If Clayton
Williams were governor, much more na-
tional attention would be paid to the grisly
execution of Texas' young, retarded, and
insane inmates. But the national image of
Texas has surely changed. In the wake of
Clinton's victory, progressives outside of
the state are likely to identify Texas politics
with Richards' colorful and folksy barbs
directed at George Bush. Given Richards’
national persona, non-Texans may also as-
sume that a greater measure of procedural
scrupulousness pervades Texas' capital
punishment practices. Just as Richards has
insulated capital sentencing decisions from
local review by refusing to formalize execu-
tive clemency proceedings, she has also
insulated such decisions from national re-
view by projecting a progressive, albeit
misleading, image of Texas outside of the
state. But in terms of caplial punishment,
the “new” Texas is much like the “old.”
When Richards runs for re-clection, she will
be able to parade in front of a great many
more photographs of executed inmates
than her predecessors,

A version of this piece will appear in Recon-
struction magazine,
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!By Michael Graczyk -
Asactated Pest

" HUNTSVILLE, Texas — A half
dozen _people trudge up a brick
stalrway Just a few minutes before
midnight, A Jone man with several
lighted candles stages a quiet vigll
aboit 100 yards down the deserted
stregl, ,

", The alr s stlll. Rosecolored
floodiights tint a fog that fias
starled to descend. The only sound
comés Trom an occasional car drive
Ing along a streot a block away,

Z The state of Texas is to execute &
convicted killer.

, The solitude of the moment last
month otitside the Walls Unit of the
Texag Department of Criminal Jus-
{ e marked a stark turnaround
| 'from the near chaos and frenzy in

the same spot and under the same
| circumstances whers 10 years ago
: Monday, Charlie Brooks became the

first man In America to be put to
death by injection for killing an-
other human being.

[2 -"Mr. Brooks, 40, was executed for
killing.a mechanic at a Fort Worth
used car lot.

{7 “When . we found out Charlie
PBrooks was:dead, our hearts fell. We
.were scared and disgusted,” feliow

1st U.S. execution by injection occurred 10

Continued from Page 64A.
15 years.
Prison officlals are considering

n second death row at a new prison
| near Livingston to ease crowding
pressure at death row at the Eltis |
Unit, about 1S miles east of Hunts.
ville,

But more Important for both the
state and inmates ‘alike, since the
Brooks case showed that Texas
could execule convicted kiilers, the
capltat punishment law has under-
gone a decade of scrutiny by the
highest courts of the Jand, making
{t more likely the punishment actu-
ally will be carried out,

. .“The vast majorfty of Jssues have
been pretty well declded,” sald Bill
Zapalac, one of seven assistant at-
torneys general who handle Texas
death pendlty cases. Four of them
work at {t ful] time.

“It's never beeti real easy. I think
to some extent, things have gotten a
{11tle easler as time has gone by be-
cause the courts have gotten com-
for{able deating with the death pen-
alty fssue. It was a real teaching ex-
perfence to persuade the courts that
it's OK to execute these people be:
cause there were no constitutional
violations. And once the courts got
more familiar with the issue and

inmate Jeffery Griifin sald, "I don"t
want 1o die, but ([ 1 do, then that’s
e .

+  Mr. Griffin, convicted of killing
the manager of a Houston conven-
ience store, was the man executed
last month in relative obscurity.

In the decade since the state re-
sumed the death penalty on Dec. 7,
1982, Texas has been the most active
state in carrying out executlons
Mr. Brooks was No, 1; Mr, Griffin,
the 11th this year alone, No, §3,

Four reporters covered Mr, Orif-
fin's last moments. Spectators out:
stde the prison could be counted on
one hand,

Mr. Brooks' execution attracted
worldwide media attentlon and
hundreds of people: who crowded
around the prison headquarters to
awult the outtcome,

“There were a lot of medla and a
lot of spectators, both pro and con,”
recalled Charles Brown, an assist.
ant director of the prison system
who has seen virtually every execu.
tion In the state.

“We didn't know what to anticl
pate. We were overwhielmed by the
crowd of media and spectators, Al-
ter that, we started putting up the
police lines and security forces In
place,”

got more comfortable with seeing
things happen, it obviously got a Iit.
tle bit easler,”

Death row inmates agree.

“There Is less security now about
whether I might be executed,” sald
Jim Vanderbilt, who's heen on
death row since 1975 for & killing in

Amarillo. Only nine other Inmates-

among the 367 on death row in
Texas have served more time wait-
ing to die.

“The feeling before (Brooks)

Now, haowever, the novelty has
worn ofl, The natlonal execution
count is appronching 200. Inmates
{n Texas don't mark the passing of a
colteague by requesting TVs and ra-

dlos be turned off for the evening
or by holding prayer viglls. One of-
ficer patrols the street In front of
the prison on execution nights,

The population growth on Texas'

was that they hadn't killed anybody
yet," he said, “J was an absolute
shock he was executed, You cer-
tainly can't have that feeling now."

Many Inmates say they never
weré aware of the death penalty un-
4! thelr own case went to court,
And they are nearly unanimous in
thelr sentiment that capital punish.
ment {s no deterrent to crime, al-
though polls repentedly have
shown public support for ft despite
the estimated $2.3 mlllion it costs

before an inmate is belted to the
death chamber gurney,

“Is there one person out there
who can sleep safer at night or
work in a 7-Eleven store at night or
one person who now sleeps without
a door locked at night because of
the death penalty?” asked Jim Beat-
hard, an eight.year death row vet.
eran, “The death penalty is revenge
but not a satlsfying one.”

One case that coutd break a
logjam of sorts on death row in.

death row silll far exceeds the num-
ber of punishments carried out. In
1991, 29 inmates arrived, The same
yeur, {ive inmates died. This year,
more thay 30 people have been sen-

volves Texas {nmate Gory Graham,
wlhose appeal is before the U.S, Su.
preme Court, Mr, Graham's atto:
noys are arguing that a fury that
sontenced him to death should have
been allowed to consider his age at
the time of his crime — he was {7 —
and u trotbled family history.
“There's always something that
happens In any case that you can
point to.and say this was wrong,"
Mr. Zapalac said, noting that the big
question s whether the problem

Texas executions no longer marked by vigils outside prison

tenced and 11 have been put fo
death, olthough thelr prison Ume
ranged from 4 years 10 more than

Plesse see ISTUS. on Page 6SA.

years ago in Texas

“ultimately gets you relief or not,”

"You're never going to find a
perfect case tried, It's not hard to
find something that at least will get
you {nto court,” N

But Mr. Zapalac said he thinks
the law as It exists now Is' probably
the best, s

“It takes care of problems that
the Supreme Court identified as
being constitutional issues and pro.
vides for everything the defendant
is entitled to," hie said, :

(Eover)
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Death row inmate says his defense attorneys want him executed

fAuocIaudPrm

¥ HOUSTON — Kenneth Dwayne
!Dunn Js convinced that his attor-

| néys want to see him dead,

The Texas death row inmate,
:who faces execution Dec. 17, says
| his lawyers are conspiring to have
him put to death, .

Mr. Dunn, 33, told State District
‘Judge Curt Stelb on Friday that
;Texas Resource Center attorneys
IMandy Welch, Anthony Haughton
and Richard Burr have besn behav-
"Ing very politely in court to mask
* their real intentions of costing him
a stay of execution.

“They're part of the conspiracy,”
Mr. Dunn said.

' His attorneys dispute the allega-
tions.

“We think Mr. Dunn is serjously
mentally {11," Ms. Welch told the
Houston Chronicle after Friday's
hearing.

+  Mr. Dunn was convicted of kill-
“ing teller Madeline Peters, 21, while
irobbing a bank in Houston on
March 17, 1980,

! Witnesses testified that Mr.
iDunn held cocked pistols In each
thand as he went down a row of
tellers, collecting money in a bag.

" Ms, Peters reportedly was-on the
telephone at the time and was una-
ware of the robbery until Mr. Dunn
reached her window, When she
said, “What?" to his demand for
money, she was shot in the head,
witnesses said,

. Mr, Dunn's 1980 conviction was

" overturned because the court re
porter lost notes of the case. At his
retrial fn 1988, Mr, Dunn refused
the help of court-appointed attor-
neys and {nsisted on representing
himself.

,  The Texas Resource Center law-
yers had asked Judge Stelb to
recuse State District Judge Charles
Hearn from presiding over the case
on grounds of bias against the de-
fendant. But Mr. Dunn had con.

‘ tended repeatedly that Judge Hearn
isn't blased.

Judge Hearn, who postponed a
Nov. 17 execution dale, now must
.rule on o writ challenging whether
- hie made the right choice when he
aitowed Mr. Dunn to act as his own

attorney.

During his final arguments, Mr.

.

robbed the bank or that he was didn't mean to shoot anybody,
holding the pistol that fired the fa-
Dunn did hot dispute that he tu} shot. His sole point was that he Judge Hearn removed from further

LETHAL INJECTIONS
IN TEXAS

{Here are the 63 convicted Killers
Hlo recelve lathal Injection in

oxas, thelr age, execution date
and county of convictlon, Jerry

oe Bird, Mo. 40, spent the most
itlma on death row, 6,114 days, or
"16.76 years; Richard Andrade,
No. 20, spant the least time, 769
days, or 2.1 years.

1. Charile Brooks, 40, Deo. 7,
1982, Tarrant.
2, James David Autry, 29, March
14, 1084, Jefferson.
3. Ronald Clark O'Bryan, 839,
Maich 31, 1884, Harrls.
4. Thomas Andy Barefoot, 39,
Oct. 30, 1984, Bell.
6. Doyle Sklllern, 49, Jan, 16,
19885, Lubbock.
6. Stephen Peter Morln, 34,
‘March 13, 1985, Jefferson-
INueces.
‘7. Jesse -de ta Rosa, 24, May 16,
1985, Bexar,
8. Charles Mliton, 34, June 26,
1985, Tarrant.
9. Henry Martinez Porter, 43, July
9, 1985, Tarrant.
10. Charles Rumbaugh, 28, Sept.
11, 19886, Potter,
11. Charles Willlam Bass, 30,
March 12, 1986, Harrls.
12, JetiemAllan Barney, 28, April
16, 1986, Harrls,
13. Jay Kelly Pinkerton, 24, May
16, 1988, Nueces-Potler,
14. Rudy Ramos Esquivel, 50,
June 9, 1986, Harrls,
16. Kenneth Brock, 87, June 19,
1986, Harris.
16. Randy L. Woolls, 36, Aug. 20,
1686, Tom Green.
17, Larry Smity, 80, Aug. 22,
11086, Dallas.
118, Chester Wicker, 87, Aug, 26,
1986, Galveston.
19. Michasl Wayne Evans, 30,
Dec. 4, 1986, Dallas.
20. Richard Andrade, 25, Dec, 18,
1986, Nuaces,
21. Ramon Hernandez, 44, Jan.
30, 1987, El Paso.
22, Eliseo H. Moreno, 27, March
4, 1987, Fort Bend.
.23, Anthony C. Willlams, 27, May
128, 1987, Harrls.
i24. Elilot R. Johnson, 28, Juns 24,
<1987, Jefferson,
25, John R. Thompson, 82, July 8,
11887, Bexar,
26. Joseph Starvaggl, 34, Sept.
10, 1987, Montgomary.

27. Robert Sireetman, 27, Jan. 7,
1988, Hardin,
28. Donald Franklln, 37, Nov, 3,
1988, Nueces.
29, Raymond Landry, 39, Dec. 13,
1988, Harrls.
30. Leon Rutherford King, 44,
March 22, 1889, Harrls.
{81, Staphen McCoy, 40, May 24,
1989, Harrls,
82. James Paster, 44, Sept. 20,
1989, Harrls,
33. Carlos Deluna, 27, Dec. 7,
1989, Nueces.
34, Jerome Buller, 54, April 21,
1990, Harris.
35, Johnny Anderson, 30, May 17,
1990, Jefferson, :
36, James Smith, 87, June 26,
1990, Harrls.
37, Mikel Derrick, 83, July 18,
1890, Harris,
38, Lawrence Buxton, 38, Feb. 26,
1991, Harrls,
39, Ignacio Cuevas, §9, May 23,
1991, Harrls,
40, Jerry Joe Blrd, 54, June 17,
1991, Cameron.
41, James Russell, 42, Sept, 19,
1991, Forl Bend.
42, G.W. Green, 49, Nov. 12,
1991, Montgomery. )
43. Joe Angel Cordova, 39, Jan.
22, 1892, Harris.
44, Johnny F. Garrett, 28, Feb. 11,
1992, Potter,
45, David M. Clark, 82, Feb. 28,
1992, Brazos,
46, Edward Ellls, 38, March 3,
1992, Harris,
47. Bllly White, 84, April 23, 1992,
Harrls.
48, Justin May, 46, May 7, 1992,
Brazoria. .
49, Jesus Romeo Jr., 27, May 20,
1992, Cameron.
50. Robert Black Jr., 46, May 22,
1992, Brazos,
61, Curtls L. Johnson, 38, Aug.
22, 1992, Harrls,
52, James DeMouchelte, 37,
Sepl. 22, 1992, Harris,
53, Jeffery Lee Grlffln, 37, Nov.
18, 1992, Harrls.

Mr. Dunn said he doesn't want

actlon in the case, but he told Judge County Jail and prison officials to
Stelb he thinks that Judge Hearn thwart Mr, Dunn's bid to represent
has been conspiring with Harris himsclf on appeal,
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- Capital
Punishment,
Texas Style

Texas has come a long way since that early
morning in February of 1924 when, within a

little more than 90 minutes, five convicts were

put to death in assembly-line fashion.
By Brian Wice

"t [2:01 a.m. on Sept. 19, 1991, James “Sugarman”™
Russeil was taken from a holding cell in the death
house of the state penitentiary in Huntsville and
strapped to a hospital gumey in the brightly-iit.
cobait-blue execution chamber. Russcil, 42, had
been convicted of the execution-style slaying of a
witness who was to testily against him at his armed
robbery trial in March of 1974, Russell had

marched Thomas Slcnms;24, _iql_o;‘} deserted field
south of Houston at gunpoint. sexually abused him, -
at point-blank

and then shot him in the head twice
range. IR, e

For the past 14 years, Russell had seen the popu-
tation on Texas Death Row grow from 13 to 348.
He had waited for his own time 1o come. Forty
inmates before him had been put to death on the
gumey. He had eaten his final meal. an apple. at
5:21 p.m. and said goodbye to his family and
friends moments earlier.

Although his case had taken more than eight

years to originaily clear the federal courts, his sec-

* ond and final request for a reprieve was denied in
less than eight hours. At 10:10 p.m.. as Russell sat
in the holding cell, he received word from Warden
Jack Pursely that the United States Supreme Court
had refused his request fora stay of execution.

The witnesses filed into the death chamber at
12:10 a.m. Russell. clad in a biue shirt. black
slacks and black loafers, rambled through a final
statement that thanked his family. friends. and sup-
porters. He mentioned he was going to take their
love with him “beyond all this madness.™ With
that, the intravenous tubes were inserted in
Russell’s arms. The tubes led to a room shieided
by a one-way mirror. the 20th century’s version of
the hooded executioner.

“We are ready.” said the warden.

As the lethal mixture of sodium thiopental,
pancuronium bromide. and potassium chioride
coursed in his veins. Russell breathed deeply.
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snored loudly and shut his eyes. For a few moments, the only
sounds in the death chamber were pens on paper as the media wit-
nesses chronicled the life that was being extinguished before them.
Russell was pronounced dead at 12:20 a.m. “The only pain he
likely felt.” a prison ofTicial said later, “was the prick from the in-
sertion of the needle.” :

Texas has come a long way since that early moming in February
of 1924 when. within a little more than 90 minutes, five convicts
were put to death in assembly-line fashion. “Oid Sparky,” the
sturdy. oaken electric chair named by the inmates who had built it,
was kept warm in those days. The chair, ironically located behind
the prison chapel, would claim another 356 men in the next 40
years before Joseph Johason became the fast inmate to be executed
in the electric chair. '

While the method employed by the Lone Star state to put its
maost vicious killers to death has changed over the 1ast six decades,
two things have not. Texas juries continue to sentence more defen-
dants to death and more of those sentences have been carried out
than in any other state in this country. Says one East Texas district
attorney. “1 guess we just think that some folks are so bad, they
just deserve killing.™ '

While most states with capital sentencing statutes on the books
limit imposition of the death penalty to first-degree murder, Texas
had no such limitation. Under the old Texas Penal Code, a defen-
dant charged with either rape or armed robbery risked being placed
on death row. From 1924 to 1962, Texas executed 97 inmates con-
victed of rape and five who had been found guiity of armed rob-
bery. Then in 1972, a series of cases (from a number of states in-
cluding Texas) led the U.S. Supreme Court to rule that capital pun-
ishment, as it was then being administered, violated the Eighth
Amendment’s prohibition against “cruel and unusual punishment.”
In the wake of the supreme court’s decision, the 45 men on death
row in Texas, and another seven with death sentences in county
Jails across the state, had their sentences commuted to fife in
prison. By March 1973, death row was empty. It wouidn't stay that

- way for long. -

In an effort to revamp its decidedly antiquated penal code, the
Texas Legislature drafted a statute that it hoped would pass consti-
tutional muster in the supreme court. Section 19.03 of the revised
penal code defined a new offense, capital murder, and provided
death as a possible punishment for anyone convicted of: murdering
a police officer or fireman acting in the lawful discharge of their
duties: murder committed during the course of committing or at-
tempting to commit kidnapping. burglary, robbery, aggravated
rape, or arson; murder for hire; murder committed while attempt-
ing to escape from a penal institution; or, murdering an employee
of a penal institution while incarcerated within thatinstitution.

A decade later, the legislature wouid amend this provision to
inciude serial killers or anyone who committed muitiple murders
during the same criminal transaction.

A defendant convicted of capital murder would then face a sepa-
rate hearing before a jury that would hear additional evidence from
both sides on any matter deemed relevant to sentencing. At the
conclusion of this penalty hearing, the jury wouid then be asked a
trio of questions:

Did the defendant act deliberately in causing the victim's death?

Was there a probability that the defendant wouid commit crimi-
nal acts of violence that would constitute a continuing threat to
society?

And. if raised by the evidence, did the defendant act unreason-
ably in killing the victim in response 1o the latter’s provocation?

I the jury answered yes to ail these questions, the judge had no
choice but 1o sentence the defendant to death. If the jury answered
no to any question, or was unable to answer all of them, the defen-
dant received a life sentence. These new provisions took effect Jan.
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1. 1974. Just weeks later, John DeVries became the first man sen-
tenced to die under the new statute. The first 1o arrive at death row
in February 1974, DeVries was also the first to cheat the exccu-
tioner when he committed suicide five months later.

Fiftecn months later the Texas Court of Criminal Appeals up-
heid the constitutionality of the Texas death penaity statute when it
affirmed the capital murder conviction of Jerry Lanc Jurek. Jurck
was sentenced to death for the kidnapping and murder of a 10-
year-old girl. The court found that nothing in the Texas capital
sentencing statute was at odds with what the supreme court had
held some three years before. Yet given the novelty of the issuc, it
came as no shock when the U.S. Supreme Court decided to review
Jurck and four other cases involving a varicty of capital sentencing
statutes. .

On July 2. 1976, the supreme court upheld the Texas, Georgia.
and Florida statutes while striking down the statutes in Louisiana
and North Carolina. In upholding the Texas statute, the court noted
that it “guide{d] and focus{cd] the jury’s objective consideration of
the particularized circumstances of the individual offense and the
individual offender before it can impose a sentence of death.™

Although he lost in the supreme court, Jurek’s death sentence _

" “was eveniually sct aside whien the Tifth dircuit court of appeals
tossed out his confession five years later on the grounds that it had
been involuntarily obtained. Because the victim's family did not
want to undergo the rigors of a retrial, Jurck was permitted to plead
guilty in exchange for a life sentence. Texas became the second
state in the United States to change the mode of execution from
clectrocution to lethal injection in 1974. Death row inmate Ken-
neth Granviel quickly sought to have his death sentence set aside
on the grounds that the new mode constituted cruel and unusual
punishment. The Texas Court of Criminal Appeals rejected
Granviel's claim in February 1973 after concluding that death via
lethal injection was not only a more humane but decided ly less

James “Sugarman” Russell

spectacuiar mode of execution than electrocution. But Granviel,
who has been on death row for 17 years, lenger than all but two
other inmates, has yet to keep his date with the executioner.

Texas™ 18-year hiatus on executions finally ended shortly after
midnight Dec. 7, 1982, when Charlic Brooks, 40, became the first
convict in the United States to die by lethal injection. Brooks and
his cousin, Woody Loudres, had been convicted for the December
1976 robbery-murder of a Fort Worth used-car dealer. Although
the evidence was unclear as to whether Loudres or Brooks fircd the
fatal shot. both were sentenced to death. After Loudres’ conviction
was reversed in 1980, he was permitted to plead guilty in exchange
for a life sentence. Although Loudres eventually admitted that he
had fired the fatal shot, his admission was tco little and too late to
save Brooks. ‘
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Charlie Brooks spent 4.62 years on death row before his exezu-
tion, well below the 7.04 years that the average inmate will spend
there. The *Dean of Death Row™ in Texas is Excell Whitc, 53, who

- has been there since Aug. 26, 1974, for the robbery-murder of

three people in McKinney, just north of Dailas. Prior to his execu-
tion in June of 1991, the longest stay on death row had been the
16.73 years spent by Jerry Joe Bird. The quickest trip to the execu-
tioner was made by Richard Andrade who spent just more than two
years before being put to death in December of 1986.

Texas has tried to fashion some remedies to curb the sometimes
interminable delfay that has stymied the state’s efforts at carrying
out the jury’s mandate in capital cases. Court reporters are under
strict timetablcs to transcribe trial records as are lawyers when it
comes time to filing briefs. Although there are some exceptions,
the Texas Court of Criminal Appeals has attempted to give death
penalty cascs the highest priority in its decision-making process.
Still, it takes the court an average of more than two years to fash-
ion an opinion in the death penalty appeal.

The buik of the delay in the appellate process occurs not in the
state systcm, but in the federal system where death row inmates are
centitled to take their claims. Already overburdened federal district

 judges in Texas have, in the words of a former federal judge,

treated capitai cases with “benign neglect.” In the Texas judicial
system, political pressure is often placed on appellate judges to
take action on a capital case. No such pressure can be brought to
bear on their federai counterparts. Therefore, the federal district
courts become a biack hole where capital cases linger for years and
years. .

Three times in the past decade, the U.S. Supreme Court has
handed down dccisions involving the Texas capital sentencing stat-
ute. As a result, scores of jury verdicts in capital cases have been
reversed. In 1980, Adams v. Texas held that Texas’ method for
excluding prospective jurors in capiial cases was unconstitutionaily
broad. The following year in Estelle v. Smith, the high court held
that a defendant had to be apprised of his Miranda rights by a psy~
chiatrist who would testify as to the defendant’s future dangerous-
ness. These two decisions resulted in a startfing number of new
trials or commutations for some of the most vicious individuals on
death row. In 1989, the supreme court handed down Penryv.
Lynaugh. 1t noted that Texas’ capital sentencing scheme was un-
constitutional because it failed to take into account evidence of a
defendant’s diminished moral culpability. Because evidence as to
mental retardation and childhood abuse fell outside the three spe-
cial issues, the jury could not “give effect” to such mitigating evi-
dence. Already, a number of inmates have received new trials as a

. result of the Penry decision with a dozen or more expected to fol-

low suit.

Seventeen is the minimum age a defendant may be sentenced to
death in Texas and nine inmates on death row committed capital
crimes at that age. Two inmates. Charles Francis Rumbaugh and
Jay Keily Pinkerton, were execnted in 1985 and 1986 respectively.
Each commitied capital murders at the age of 17, and another three
17-year-old capital murderers have had their death sentences com-
mated to life.

There are four women on death row. Another two were tempo-
rary residents in the late *70s before their death sentences were
commutcd to life. While 2 woman has never been put to death
since the state took controi of executions from the counties in
1924, legal experts predict that wiil change in the next several
years as the condemned women begin to exhaust their post-convic-
tion appeals in the federal courts.

If her original conviction and death sentence for strangling a
man during the course of a robbery had not been set aside in June
of 1983, Pamela Lynn Peritlo, 39, wouid more than likely have
been the first woman executed in Texas. Perillo was retried and the
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Texds Court of Criminal Appeals upheid her death sentence in
September 1988. With over a decade on death row, Perillo had
been there longer than any woman in Texas.

The most likely candidate to be the first woman executed in the
Lone Star State is Karla Faye Tucker. In 1984
Tucker was convicted of the grisly pick-axe murder
of a Houston man. On a tape played for jurors during
her trial, Tucker admitted she achieved sexual climax
every time she “picked” the victim. Tucker’s case is
now in federal district court in Houston. A decision
is expected within the next year.

The other two women on death row are Frances
Newton, 26, convicted of the slayings of her husband
and two children for their life insurance procetds,
and Betty Lou Beets, 54, sentenced to death for kill-
ing her fifth husband as part of a scheme to collect
more than $100,000 in life insurance and pension
benefits. Beets’ conviction and death sentence were
recently set aside by a federal district judge on the
grounds that her trial lawyer’s over-eagermness 1o sell
the book and movie rights based upon her case was
an impermissible conflict of interest. The state of

Texas has appealed the federal judge’s decision to

pelling evidence that the Texas capital sentencing scheme — like
those in the other 34 states with death penalty laws on the books —
has the potential to produce a miscarriage of justice that is irrevo-
cable in nature. But what happened in those cases calls to mind

the fifth circuit court of appeals. :
Prior to the supreme court’s decision in Firman, there had been
a trio of women on death row: Emma Oliver, Maggie Morgan, and
Carolyn Lima. The sentences of Oliver and Morgan were com-
muted, and they both died in prison. Lima came within hours of
being executed in 1963 before her death sentence was set aside by

a federal appeals court. After being convicted of a lesser offense at -

her retrial and receiving a five-year sentence, Lima walked out of
prison on April 3, 1965.

There is, however, a dark side to predilecﬁon of Texas juriesto . -

* assess the death penalty. Innocent men have been éxonerated of
crimes within days of being executed. While distinguished J udge
Learned Hand once said that the specter of an innocent man being
executed was an unreal dream, try telling that to Randall Dale
Adams and Clarence Brandley.

Adams was sentenced to death by a Dallds County jury for the
November 1986 slaying of police officer Robert Wood. After com-
ing within 72 hours of being executed, Adams’ death sentence was
reversed by the U.S. Supreme Court in 1980. But Adams spent
another nine years in prison before filmmaker Errol Morris® classic
documentary The Thin Blue Line graphically showed Adams had
been framed by the state’s star witness, David Harris. The court of
criminal appeais finally set aside Adams’ conviction in March
1989 after finding prosecutor Doug Muider not only failed o turn
over exculpatory matters to Adams’ counsel, but had knowingly
utilized perjured testimony to cbtain Adams’ conviction and death
sentence. “When deceit produces court rulings that have the effect
of denying the accused a fair trial,” wrote the court, “the convic-
tion cannot be permitted to stand.”

Clarence Brandley, a black man, was sentenced to die by an all-
white jury for the 1980 rape-murder of a white teenager in Conroe,
30 miles north of Houston. Brandley’s conviction was upheid in
1985 and like Adams, he came within days of being executed.
Brandley’s lawyers were finally abie to prove, during un extensive
post-conviction hearing, that law enforcement conducted an inves-
tigation that had a “blind focus™ to convict Brandley while ignor-

.. ingother credible evidence. In December 1989, the court of crimi-

nal appeals agreed that the state’s investigative techniques compro-
" mised Brandley’s right to a fair trial by creating false testimony
and inherently unreliable testimony. Brandley was released from
death row several months later and the state declined to re-iry him.
It would be easy to view the Adams and Brandiey cases as com-

_ Cassius’ pronouncement: “The fault, Dear Brutus, is not in the

stars, but in curselves.” Indeed, the fault may not be in Texas®
capital sentencing scheme, but in those few involved in its admin-
istration who lost sight of their oaths.

Brian Wice is an attorney and freelance writer living in
Houston. This article is reprinted here with his permission.
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A Bridge or
A Ferryboat? -

The question is pretty easy to answer. Why waste resources
recruiting volunteers on a case-by-case basis, a ferryboat
approach, when we know we need a bridge? Appointment of
lawyers should be required at the third stage, 11.07 state

habeas corpus.

By Vincent W. Perini

hy was I surprised at State Bar President-Elect Jim Parson’s re-
mark?

1 was a member of the State Bar board of directors. We were
writing goals for the forthcoming year and we had come to that
perennial favorite — condemned prisoners without lawyers.

‘We were about to repeat the obligatory exhortation about re-
cruiting volunteers. Why not? After ail, during his 1988-89 tenure
as State Bar president, Jim Sales had distinguished himself by re- )
cruiting lawyers both inside Texas and out for the burgeoning in- .
habitants of death row. With the fargest death row popuiation in
the country, Texas had become fashionably notorious. Lawyers
from as far away as Wall Street were volunteering to explore these
darkest wilds of Texas jurisprodence.

“I don’t want to spend my year recruiting lawyers,” Jim Parsons
said. “I want a solution.”

The problem was less than a decade old, and 1 had been ready to
give it permanent status. To his credit, Jim was not.

That was the beginning of what should lead to a bridge of the
gap. Inspired by Parson’s leadership, the State Bar committee on
death row, then chaired by Clifton L. “Scrappy” Holmes of
Longview, obtained a grant from the Texas Bar Foundation. We
convinced chair Jim Branton and the trustees to figance a study.
The first questionnaires were sent to judges and lawyers in 1990.
The completed study, by the highly regarded Spangenberg Group,
is expected by the end of this bar year.

My life would be more hectic but for the efforts of the Texas
Young Lawyers Association, whose own committee actively re-
cruits lawyers.

What is the “gap”? What is the problem?

Death penaity litigation is in four stages: trial, appeal, state writ, R
and federal writ of habeas corpus. There are problems up and down
the Tine, but what Jim Parsons was talking about, and what we seek :
to solve, is the gap at stage three: the state writ.

The U.S. Constitution guarantees counse] at trial and on appeal,
but there is no right to coensel in post-conviction litigation. Be- N
cause it cannot imprison (or execute) an indigent defendant with- o
out first providing him a free lawyer at trial and on direct appeal,

Texas law (Art. 26.04, Code of Criminat Procedure) obliges, and
the counties reluctantly do their part by paying the fees ordered by
the district judges. For most of the state it remains a rudimentary
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system of court appointment by the triad judge and remuneration at
rates that fail even to cover counseis® office overhead for the time
invested in representation.

11.07 Writ of Habeas Corpus

Post-conviction habeas corpus in Texas is governed by Article
11.07 of the Code of Criminal Procedure. It is similar to habeas cor-
pus provisions in other states. It provides for the collateral attack of a
conviction where Texas or federal constitutional infirmities are per-
ceived, not the least of which may have been insufficient assistance
of counsef at the two preceding stages (one of the problems in
Texas” death penalty procedure is the absence of any minimum stan-
dards conceming trial counsel, whose only qualification besides the
trial judge’s favor is a current law license).

This process is controversial even when applied to non-capital
felonies. Some think that one review is enough. That argument
sounds good, but statistics suggest there is more (o the story_ In
Texas and across the land, a shockingly high percentage of death
penalty convictions are overturned after direct appeal. The national
figure is 40 percent (which includes both the state and federal writ
stages). .

Despite the obvious efficacy of 11.07 post-conviction litigation
{which, incidentally, is a prerequisite to the federal habeas corpus
process), Texas district Judges rarely appoint lawyers at the 11.07
stage since it is not required.

Finding lawyers to do this work out of the goodness of their hearts
is not easy, even on Wall Street. Today in Texas there are about 25
condemned inmates who have cases to litigate but no lawyers 10 [iti-
gate them. Recruiting lawyers is a constant and continuing struggie.
The representation is as ferve-wracking as it is sophisticated. No
matter how smug we may be from afar, be-

Should lawyers undertake this burden for the common good? A
lot of non-lawyers think so. We have leamed we must periodically
wage war at Sunset and fight skirmishes over taxes on lawyers, the
threat of sales taxes, or mandatory pro bono.

Have building contractors offered to construct much needed
Texas prisons for free? Do utility companies offer electric current
to prisons and jails free of charge because it is for the public good?
Do stalwart grocery chains stand as one in their resolve 10 feed
Texas prisoners in the interest of public safety? Are prison vehicles
fueled at no cost by public-spirited oil companies?

Not hardly. And asking the legal profession to do this difficult
and important work as if it were an avocation is absurd,

Should trial judges continue 1o name the lawyer for the con-
demned inmate? Without standards? If standards, what standards,
and who decides? For that matier, what about criteria for sclection
of trial and appellate counse] as well as 11.07 third stage lawyers?
That might do a lot 10 efiminate the problems that make the post-
conviction writ process today so fruitful,

Beth California and Florida, other major death penaity states,
fund elaborate public defender offices which do nothing but state
habeas corpus litigation i death penaity cases. Not surprisingly,
their budgets are in the millions of dollars,

Can Texas Afford the Death Penalty?

A recent poll by ihe Dailas Morning News shows Texans over-
whelmingly support capital punishment. But can post-boom Texas
afford it? Consider three ideas.

First, a death penalty is not an essential part of moderm life,
Many wonid disagree, arguing we should have it. My point is that
it is not indispensable. Jails and prisons are indispensable: modem

coming the champion of a person actually in
Iine for lethal injection is serious business. It
is as numbing as it is exhifarating,

Federal Habeas Corpus

if the condemned inmate’s claims are re-
jected in state habeas corpus, his own spirits
may be on the descent. For his lawyer, how-
eéver, passage to another forum is like bump-
ing up to pavement from a gravel road. The
federal courts appoint lawyers for this last
stage of the post-conviction process, usuaily
the same lawyer who has handled the state
writ. Thanks in large measure to the American
Bar Association’s stalwart lobbying, Congress
has generously provided for counsels® remu-
neration. Fees from $75 to0 $125 per hour are
routinely approved.

Although reaching the federaj process pro-
vides a breath of economic fresh air for the
Iawyer, it is hardly good enough to justify no
remuneration during the state court process,

Michael Tigar, professor at the U
of the Texas Resource Center, and
routinely volunteers time in capital
needed to help with Post-conviction representation.

“The resource center has
been very impressed with the
teering. But the fact remains t

The Bar Journal spoke with several attorneys who have volunteered time
on capital cases. Their perspectives ap

post-conviction representation.

pear throughout this special section on

-T. School of Law, chairman of the board
former chair of the ABA's litigation section,
cases. He says that lawyers are always

grown enormously in the past year and | have
quality of young lawyers that have been volun-
hat the resource center is jusFa resource. With-
out the help of private lawyers the burden cannot be met. These are exciting
cases to be invoived with. You have to get over your
lawyer can meet the challenge. It is the lawyer’s cree
subject to any punishment of our society unless the process is fair.”

initial fears, but any gocd
d that no one should be

which may be long and arduous, Besides, -
what if the advocate is successful in state habeas corpus? Mast virtge

* be counsel’s only reward?

Ferryboat or Bridge?

The question is prelty easy to answer. Why waste resources re-
cruiting volunteers on a Case-by-case basis, a ferryboat approach,
when we know we need 3 bridge? Appointment of lawyers should be

quired at the third stage, 11.07 state habeas corpus.

Now the fun begins. Who pays for the bridge: countics (as they
now do for all indigent defense at all levels) or the state? Or the law-

yers?

sociely must have the wherewithal to isolate dangerous persons,
The death penalty is a criminal justice option.

Second, the death penaity is extremely expensive. The forthcom-
ing debate over funding 11.07 habeas corpus in Texas will stimu-
late discussion of capital punishment’s cost to Texans from indict-
ment to lethal injection. This wilt address the poputar misconcep-
tion that death is cheaper. It isn’t. (A Dallas Morning News anaty-

sis, March 8, 1992, estimates the average cost of putling someone
to death in Texas at $2.3 mitlion, three time the cost of 40 years in
prison.)

Third, the Dallus Morning News survey also shows that support
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Playing
| For Keeps

! No matter how hard and cynical the lawyer, it
is gut-wrenching when a tough, multiple-
murder convict who is about to die thanks you

for being nice to his mother.
By Tom Moran and Stanley G. Schneider

n asking lawyers to represent death row inmates, recruiters
often pitch that it is just another lawsuit.

Nothing could be further from the truth.

Our firm represents more than a half dozen death row
inmates. In the past th‘n:e\years. two of our clients have
been executed. Some of our clients are likely to get new
triais, and others have tough cases where it is hard to guess
the outcome.

Post-conviction death penalty litigation is the highest
stakes litigation in the world. In the Texaco-Pennzoil law-

- suit, the only thing at stake was filthy fucre. Admittedly, it
was a lot of money, but it was just money. In the normal
criminai case, all that is at stake is liberty.

In death penalty litigation, the state wants to kill your
client. It is a different ballgame, and the emotional stress
on everyone involved is higher than in any other type of
litigation.

Courtrooms take on a special aura during every proceed-
ing, no matter how ordinary, whenever a person’s life is at
stake. When a court sets an execution date, the normal bus-
tling courtroom becomes deafeningly silent. Apparenily
hardened, heartless judges become emotional and moist-
eyed during these extraordinary proceedings.

District Judge Sam Robertson of the 14th Court of Ap-

" peals, a tough ex-proséctitor, left the bench with a tear in
his eye after setting an execution date for 2 young man. He
| later made special efforts to help commute that death sen-
tence to life. .
: Judge Mike McSpadden recalis that it was a very solemn
H occasion when he set the final execution date for Ronald
Clark O’Bryan, the Pasadena optician convicted of killing
his son with poisoned Halloween candy to collect the
‘ child’s life insurance. He let O’Bryan use the telephone in
his chambers to make funeral arringements after the date
| was set.
The effect that the proceeding had on the judiciary has
‘ now caused the rules to change, allowing judges the imper-
sonal ability to set a date for a person’s death without look-
ing that person in the eye. The judge simply sends a certi-
fied letter to the inmate teiling the convicted person when
he is going to die.
For an attorney handling a death penaity writ of habeus
corpus, the case starts siow and builds as the execution
date nears.
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possibly need to put on the best defense possible. He figures that a
death sentence is a foregone conclusion, and he does not want any-
thing to mess it up.

Lawyers representing people on death row must understand and
accept the political reality that the death penaity is popular, and

that Texas judges are elected and want to be re-elected. Hopes for
a stay of execution often lay in the federal courts.

With the assistance of the resource center, even a sole practitioner is able
to effectively handle capital cases. Alex Bunin of Houston is an example. He
represented Michael Goodman, a mentally retarded man convicted in 1 981 of
murder and sentenced to death. Goodman received a stay six hours before
his scheduled execution in 1987 pending the outcome of Penry v. Lynaugh.

The U.S. Supreme Court reversed Penry’s conviction in 1988 because
Texas’ capital sentencing statute prevented jurors from giving weight to miti-
gating evidence of Penry’s mental retardation, which was beyond the scope of
the “special questions” considered in a capital sentencing hearing. The Texas
Court of Criminal Appeals reversed Goodman's conviction in 1991 based on
the Penry ruling.

“Considering this is the ultimate sentence you can impose upon someone,
they should at least have adequate representation. The experience has
strengthened my belief that such representation must be forthright and vigor-
ous. | received great mental and moral benefit.”

For years, it was traditional for federa] Jjudges to grant death row

Many of the legal issués that once were the hallmarks of post-

conviction are gone. Jury selection, once the
bread and butter of reversals in death penalty
cases, often caused a case to be reversed
quickly because a veniremember was im-
properly excused for opposition to the death
penalty. Today, it is almost impossible to get
a new trial based on jury selection because of
supreme court rulings from the 1980s.

Ineffective assistance of counsel, again
one of the mainstays of death penalty litiga-
tion, is an almost impossibly hard sell to an
appellate court. It is not enough.lo show that
the trial lawyer was incompetent. You also
have to show that the outcome might have
been different had he been competent. Since
many prosecutors are now picking and
choosing their death penaity cases carefully,
it often would not have made any difference
if Perry Mason had represented the person at
trial.

The worst part of death penalty litigation
may be the last part — execution night. It is
the end of a flurry of activity, with FAX ma-
chines spewing papers to various courts.

Different lawyers handle execution night
differently.

We know of one lawyer, Karen Zellars, who sat with her client

inmates stays of execution while deciding their first federal writs

. of habeas corpus. Now, the stays are no longer almost automatic.

Last year, we helped another attomey prepare an application for
writ of habeas corpus. As soon as refief was denied by the court of
criminal appeals, the trial court set an execution date. At that point,
the race to stop the execution was on.

The federal writ ended up in Judge David Hittner's court. Judge
Hittner and his staff tock only a couple of days to prepare a well-
reasoned, well-written opinion denying the defendant a stay of
execution and relief. In three days, the case went through the fifth
circuit and the U.S. S upreme Court with ail relief denied. The de-
fendant was executed on schedule.

That case is an example of how the federal courts are gearing up
10 expedite even first writs of habeas corpus with pending death
dates. The fast pace keeps the pressure on and emotionally drains
everyone involved in the case. _ ~

Waiting Tor a judge to'decide whether to grant a stay of execu-
tion is perhaps the most nerve-wracking part of death penalty liti-
gation. In one recent case, we sweated out a Friday aftemoon wait-
ing for a telephone call from a federal Jjudge’s clerk to teil us
whether our client wouid die Sunday night. Not much work got
done that aftemnoon. When the Stay was granted, it was like the
weight of the world had been lifted off our office.

Even when a stay is granted, it is tough and getting tougher to
win a death penaity case. A decade or more ago, Texas prosecutors
pushed every advantage they could get, and all too many judges
helped the state at trial to ensure a death senience. It was not un-
common for the prosecutor or the Jjudge to step over the line and
commit reversible error. Those days appear to be gone.

Now, at least in Harris County, most of the judges and almost ail
of the prosecutors have figured out that they can kiil a defendant
with kindness. In one capital murder case we are handling at trial,
the prosecutor has not only opened his entire file to us, he is doing
everything he can to guarantee that we have everything we could
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the evening before his execution and literally heid his hand a few
hours before he was executed. We do not attend executions. We
stay in our offices until it is over because we do not feel it is a time
to be at home with our families.

The toughest single moment is usually the telephone cail to the
client a few hours before the execution to teil him that the supreme
court has finaily turned down a stay of execution. There are no
further avenues for a stay and he is about to die.

No matter how hard and cynical the lawyer, it is gut-wrenching
when a tough, muitiple-murder convict who is about to die thanks
you for being nice to his mother.

Tom Moran, a graduate of South Texas C ollege of Law and The
University of Texas at Austin, is associated with the firm of
Schneider & McKinney in.Houston. He Jormerly.was the legai
writer for the Houston Chronicle. -

Stanley G. Schneider, a graduate of St. Mary's University Law
School, is a partner in Schneider & McKinney in Houston. He was
an attorney for the Staff Counsel for Inmates at the Texas Depart-
ment of Corrections before enlering private practice.
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Surviving '
The System

WA REE T

The victim of a crime in a capital punishment case is
dead. Another group of victims — those left behind

— is often overlooked: the family and friends of the
murdered loved one, the family and friends of the

accused.

By Melinda Smith

ustice, swift and sure. If only that could be. If only we could guar-
antce that the accused is guiity, that no rights are violated, that jus-
tice is served.

Our judicial system is undeniably one of the best in the world.
Uniess, of course, you happen to be caught up in it. Your opinion
may change when encountering interminable delays, an
unfathomable process, and even, some charge, downright abuse.

Our systcm is not perfect and énsuring the rights of our citizens
often becomes a slow, laborious process. A capital punishment -~
case, by nccessity, becomes even more ponderous. ‘ -

Parties.on both sides — prosecution and defense — often come
away battered and bruised after years of litigation. The victimof a
crime in a capital punishment case is dead. Another group of vic-
tims — those left behind — is often overlooked: the family and
friends of the murdered loved one, the family and friends of the
accused. These individuals frequently end up feeling brutalized
again — this time, by the system.

“My first thought after hearing about the man who committed
the Luby’s murders [in Killeen] was, “Thank God he killed him-
seif. Now the families of the dead won’t have to go through what
my family has in the courts,™ said Robert Steams. Steams’ son
Tom. 24, was shot and killed in1574 by James “Sugarman”
Russell. Russell was execated 17 years after comgitting the crime.
He spent 14 years on death row.

“The system ignores the pain it inflicts on the survivors,”
Stearns said. “The way the appeals process is handled is a disaster.
Our case sat on a federal judge’s desk for 10 years. We were
scarcd to death that if Russell went up for another trial the evi-
dence would be so cold we would not be able to get another con-
viction.”

A retired chemical engineer for DuPont, Steamns said what he
felt during the process was not so much anger as sheer frustration.

“The case took thrce and a half years to go to trial — the D.A.
was afraid to try it. I never got a chance to taik to him about it al- -
though I repeatedly tried,™ he recalled.

Steams said his entire family lived in Houston when the crime
was committed. Within 15 months none of them lived in the state. —

“The day Russell’s wife called my wife to find out where we
lived...well, that was what did it for us. I only knew Russeil’s per-
sonality through what the police told us but it was enough to make
us worried. I was particuiarly anxious for Tom’s wife.”




By 1981 the Stearn family was again living in Texas. They had
been gone six years.

“At least, many things that happened in the criminal justice sys-
tem then don’t happen now,” Steamns said. “When we moved back
in 1981, there was nothing in the statutes that gave instructions to
the prosecutors to make sure they minimized the damage done to
survivors. The victim was totally ignored — if [a member of the
victim’s family] was needed to testify, that person was called like
any other witness. 1"'m a pretty pushy guy...it’s not casy to intimi-
date me. I got treated fairly well because I am pushy and not emo-
tional. Of course, [ was angry and emotional, just

Jjuvenile life in a detention center. For now, | guess we'll just have
to keep these prison beds open.™

ltorney and former Texas Legislator Frances “Sissy™
A Farenthold is also an advocate of reform. She, like
Stearns, speaks from experience: her stepson was mur-
dered in 1972 and another son disappeared nearly three years ago.
“The legal process is in very serious need of being looked at,”
she said. “I have always been opposed to the death penaity but {
thought the process was being properly followed. Lately, some

not with them.”

Steamns became a charter member of Peopie
Against Violent Crime (PAVC) and served as state
chair from 1983 to 1988. PAVC set about develop-
ing guidelines that would provide requirements for
law enforcement to minimize the trauma inflicted
on victims and their families. The legislature
adopted a statute in 1989, after much lobbying from
PAVC and other victim rigixs groups, that recog-
nizes victims’ rights. The statute requires that a per-
son be assigned to explain the process to victims
and keep them apprised of what is happening with
their cases.

When Stearns talks to survivors going through
trial he tells them, “You better pray that the defense
attomey does a thorough and proper job. Otherwise
you are going 10 be in for trouble. And after ail,
even the worst of us deserves a fair trial”

Before Tom’s death, Steams never objected to

I'’know the pain that I brought to my victims’ family. 1
know their loss, their anger, their frustration, hatred, and
despair. [ know their feelings of helplessness and hopeless-
ness. [ know these emotions as they, the families of my
friends who have been executed, and my family and friends
do — a twisted cycle of continuing violence, loss, pain,

gricf, and helplessness.

—From Letters from Hell

the death penalty — he said he never reaily had rea-
son to consider it. After enduring some long hard years, he has
come to the conclusion that the system needs reforms.

“Not until Tom was killed did | reaily understand the reason for
the death penalty. It is the only altemative we have in Texas to
giving them life in prison and releasing them in 15 years on pa-
role.”

Though not against the death penalty, Steams believes that it is
used 100 often and too arbitrarily. A criminal, he said, can commit
many violent acts without actuaily committing capital murder and
the system necds alternatives besides the death penalty that provide
a broader range of protection. He favors the sentence of life with-
out parole, particularly for violent repeat offenders.

Steamns is relieved that a bill was recently passed in the Texas
House requiring those who are found guilty in capital punishment
cases — but not sentenced to death ~— to serve 35 years insiead of
15 before becoming eligibie for parole. o

When ihe long saga ended and Russell was excecuted, Stearns
said he did not reaily feei a strong sense that justice had been done
or the satisfuction of revenge.

“1 just felt a deep refief that he would not get out of prison and
kill Tom’s wife. | worried deeply about how the execution would
affect me as far as fecfing guilty or that I was to biame for his
death. After all, 1 had bugged them to do it for 17 years. But |
didn’t feel that either,” he said. “My family and | have improved
considerably in the last six months. The lack of strain and waiting,
the fear...the whole family is doing much better.”

According to Stearns, the victims’ rights movement is here to
stay. He hopes that society will find a way to work for changes in
the judicial system that wiil improve the future,

“What everyone is working on now are simply Band-aids to heai
society’s wounds...we are not attacking the base problem: drugs
and the erosion of the family unit. Maybe if we guide juveniles in
the right direction — and notice warning signs even before they
start school — it will help. Russell spent all but 10 months of his

capital cases were brought to my attention that really distressed me
about the lack of proper procedure. Often it is not a question of
evidence but a question of due process.”

Though she has reviewed some capital punishment cases and
traveled to Huntsviile to mect a death row prisoner, Farenthold
stressed that she is merely an outsider looking in. She is concerned,
however, that the cagemess 10 push exccutions through seems to
be permeating all political offices just as — in her opinion — it has
permeated D.A.s offices for years.

“There is now a tremendous political burden,” she said. “People
who want to get clected cannot speak out in opposition to capital
punishment. _

“I cannot advocate the death penaity simply because jof what
happened to my family]. 1 have been there before and may be there
againi® shecontinied sialy:“Violence bepets visience: What
happenced to my ’slcpson...il was a {errible murder. Tean’t even talk
about it. But it has not altercd my feefings about the denth penalty.
1 am aitaid 1 just don’t believe in vengeance.”

for more than a decade. Her son, David, was convicted of
killing an Austin policeman 17 years ago and has been on
death row for 14,

*“Families of death row inmates are offen ostracized, villified,
fired from their jobs, sometimes even thrown out of their
churches,” said Jude Filler, executive director for Texas Alliance
for Human Needs and an Amnesty International volunteer. “Their
feclings of anxiety, guill, and anger are extremely debilitating — it
decimates families.”

“Fourtcen years of sheer torture™ is how Powell describes her
experience. When David was arrested, she said, she raced around
desperately trying 1o help thinking, “This can’t be happening.”
Now she is simply waiting for the axe to fail.

“I 'had a happy, ideal childhood, marriage, and children,” Powell

4 l The fear of vengeance has kept Marjorie Powelf awake nights
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recalled. “We had problems, of course, but nothing we could not
solve. We were all law-abiding citizens and were brought up to do
right.  marched along like a good little soldier and believed every-

Louis Salinas, a partner in the trial section of Butler & Binion, was invoived in one of
the first cases overturned on the merits of the Penry decision. The experience, he said,
fortified his firm’s concern that the death penalty, if there is to be one, be administered
fairly. Salinas and 11 other atiorneys in the firm handled the appeal of Hermon Clark,
who received the death sentence in 1982 for felony murder. The U.S. District Court,
Southern District of Texas, granted relief on the merits of a Penry claim.

1 am opposed to the death penalty. | became interested in assisting when the ABA
began recruiting volunteers. Many of the attorneys involved are not necessarily against
the death penaity. We were all concerned that important issues such as those found in
the Penry decision deserve the best legal arguments available on both sides in order
for justice to be properly administered. we prevailed on some sound legal reasons. The
issues being litigated are extremely important to the criminal justice system, and it was

sum she assumed would be required to hire defense counsel. When
a defense attorney informed her that it would cost $100,000 she
was appalled. According to Powell, the attomey appointed to de-

fend David had no real experience
other than defending DWIs. Not
only was counsel inexperienced,
Poweil contends, but she was not
given enough money to prepare
an adequate defense.

“What can an attorney do with-
out money? Everything costs
money, even making copies. So
the coust-appointed lawyer does
nothing. The prosecutors have
enough money to do what they
can to get a conviction.”

According to Powell, the
prosecution’s attack was
unneccessarily vile. Much of what
they said was exaggerated and
even at times untrue, she charged.

Parker recounted that David

3
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gratifying that they were briefed in a fashion that the defendant, as well as the state,

deserved.”

was an ideal child with a bright
future when he graduated valedic-
torian from a four-year high

thing I was told. Now I have been exposed to what the law is really
like. If you don’t have any money. forget it.”

Powell is the owner of a lawn and garden business in Dallas.
When she was informied of hier son’s arrest, she recalled frantically
trying to determine where she couid raise 35,000, the approximate
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school in just three years. He
moved to Austin to attend U.T.
and there the trouble started: within six weeks he was hooked on
drugs. At the time of his arrest he was shooting amphetamines ev-
ery two hours and convinced that the CIA was beaming rays into
his house. His mother said she had no idea he was using drugs
though she suspected something was wrong.

“1t is the classic story of the country bumpkin going to the big _
city and falling in with the wrong crowd,” said Dr. James Marquart,
a criminal justice professor at Sam Houston State University.
Marquart testified as an independent expert witness at David’s trial
that he would not pose a threat to society in the future.

David was recently retried because the prosecution had a psy-
chiatrist interview him without a Miranda waming shortly after his
arrest: it was used against him in the punishment phase.

Powell inherited some money from her father before the second
trial began and this time hired counsel.

“1 paid that lawyer $177,000 and in the middle of the triai the
lawyer informs us that he is not putting up any defense. We were
completely flabbergasted. We are not in the law...but we hired an
attomney to defend our son. David had all these witnesses lined up
— none were subpoened. If the courts are really after the truth then
they should let everything come in.”

Powell feels badly about the death of the policeman.

“I tried to talk to his widow at the first trial — she just shoved
me out of the way. We were not given a chance,” she said. “At both
trials we were treated like enemies of the police...but we are reaily
both on the same side. We are not enemies.”

Powell has become comipletely disillusioned with the process in
which she used to believe. She said that it has destroyed her entire
family and any chance for peace. She often awakens two or three
times a night sure that someone is in the house, trying to kiil her or
her family.

“It would have beert better to have shot David and me on the
courthouse steps,” she said. *That would have saved us both 2 lot of
agony. To kill someone in a fit of anger is bad — terrible — but to
cold-bloodedly pian it for years...

“When it is over for David it is over for me, tco™ she faltered. “It
would be different if he was bad...if T had tried to straighten him out
and couldn’t. T can never accept this.”




A Personal
- Perspective

corpus appeals by death row inmates as an abuse
of process and began 10 see it as an important
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By Rick Strange

! » y first exposure 1o the death penaily came as a
high school senior when the sheriif of a neighbor-
ing county was murdered. The district attorey
was our debate coach. Over the next few months
he discussed the case with us and allowed us to
observe him. What I saw made me wonder how
1 equitable the system was. The county, already
facing linancial difficulty, was forced to borrow to
pay for both the prosecution and defense of the
suit. The D.A. eventuaily paid part of the prosccu-
tion expenses himseif.

The trial resolved few of my concerns. The jury
found the defendant guilty and he received a death
sentence. This sentence, however, was overturned
on appeal because of something I belicved was a

! mere technicality. Neither the county nor the D.A.
! could afford a second triaf so the defendant was

i allowed to piead guilty in exchange for a life sen-
tence.

1 viewed the death penalty as an inequitable
system abused by obviously guilty defendants. To
! me their appeals seemed both endless and frivo-

% lous. Reform, | believed, meant stopping the end-
less appeats, and speeding the administration of
? Justice. X ‘ )
My second exposure to the death penally came
;* : during a TYLA boasd meeting. Mitzi Tumer of Ei
H
!

Paso discussed the Texas Resource Center and a
program designed 10 encourage Texas attorneys to
handle post-conviction death row representation. |
heard for the first time the other side of the story:
that capital punishment was oftentimes for defen-
1 dants who had no capital; that defendants weris

' often represented by atlumeys seriously lacking in
skifl or resources; and that a large percentage of
death sentences are overiumed during habeas cor-
pus proceedings.

My curiosity aroused, I read her material and
talked to current and former district attorneys in
my area. | was surprised to leam that a fair per-
centage of them privately do not favor our current
system because of the financial and emotionai
costs it imposes. For example a three day murder
triai became a six week trial if the death penalty
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was sought. I was aiso surprised to leamn that these D.A.s supported
the Texas Resource Center and its volunieer attorney program.

Slowly, gradually, I stopped viewing habeas corpus appeals by
death row inmates as an abuse of process and began to see it as an
important and necessary constitutional safeguard. 1 also decided that
I would become involved. Two other attorneys in my firm, Rick
Fletcher and Kristi Hyatt agreed to participate. Our section head
gave us permission to take a case. We called Mitzi and signed up.

Our first introduction to our new client, Bobby Moore, came
when Mitzi and two attomeys from the Texas Resource Center
brought his file. They discussed how to file a post-conviction ha-~
beas corpus appeal, and reviewed the facts of Moore's case, We
learned that he was a young African American man who, aiong with
two friends had held up a grocery store. Moore had a shotgun and
during the robbery it went off, killing a store employee. We leamed
that Moore had been arrested and signed a confession admitting to
killing the employee but chaiming the gun had accidently fired.

We aiso discovered what made Moore’s case so special in the
eyes of the Texas Resource Center. Moore was represented at trial
hy two atiorneys. One has since been disbarred. His attorneys told

" him that if he testified at trial that the shooting had been uninten-
. tional he would receive the death penaity. The attomeys devised an

alibi defense claiming Moore had been in Louisiana the day of the
shooting. They convinced Moore and his sister to testify this way,
because it was the only way to save his life. The defense didn’t
work.

At first Moore’s case was similar to a law school moot court
competition. We had a written packet of information which we were
to review and drail an application. I knew the stakes were much
higher, but the reality of the task at hand didn’t set in at first.

Reality came in the form of a trip to death row. The Ellis Unit is

_ astrange paradox. It is at once both high tech and primitive, maxi-

mum security and relaxed operations. The prison itself looked fike [
expected: a very old brick structure surrounded by electric fences,
barbed wire and guard 1owers. To see a prisoner an aitorney simply
calls ahead and notifies the prison staff. At the gate you yeil your
name and the prisoner you wish to sce to the guard in the tower
(there’s no intercom or phone). He lowers a bucket on a rope and
asks you to produce your bar card. After confiming your identity
the outer gate is uniocked. I expected that at some point we would
be searched, but that never happened. In fact nobody even looked in
our briefcases.

The visiting room is a large area composed of a room within a
room separated by a glass wall with an opening covered by heavy
wire mesh for ralki11§ to each other. Visitors are ailowed to freely

- move around'in the duterroos and prisoners in _the inner roem. In-

the outer room there are vending machines and-crafis made by the

prisoners for sale. You can give cokes, papers, etc. to the prisoners
by using the push through box. This is a simple wooden drawer on
one wall. Open it, drop in your materiais, and push it through.

During the visit Bobby Moore became more than a moot court
problem. He became our client. There was now a face to gu with the
file. His case was no longer simply another statistic, but the case of
a man in desperate need of legal assistance.

1 find myself looking differently at not only his case, but at all
capital punishment cases. When an execution is stayed or carried
out { see Bobby Moore’s face and I wonder whether we’ll be able to
make a difference for him, or if some day I'll hear the news an-
nouncer refay the story of his execution in the same simple detached
tones used to describe tomorrow’s weather forecast.

Rick Strange, a member of the Texas Young Lawyers Association
board of directors, is an attorney with the Midland law firm Cotton,
Bledsoe. Tighe & Dawson.
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Prosecuting
Capital Cases

The death penalty remains society’s highest
penalty for heinous crimes, and deserves the
highest consideration by those who play a role

in its execution.

By Greg Gilleland and John Garner Gilleland

he imposition of the death penaity as a sentence for a
violation of socictal mores in Texas undoubtedly dates
back to man’s carliest presence within the territory.
The utilization of the death penalty as a military and
governmental sentence continucd throughout the scttle-
ment of the new world. Early Texas Rangers protected
scttlements under the Spanish, Mexican. and Texas
Republic governments, and then later from numerous
outlaws whose philosophical descendants still victim-
ize the citizenry of Texas.

Attomey prosceutors {as distingnished from military
prosccutors) have applicd the death penaity with con-
siderable zeal against dangerous criminals since the
days of the Republic of Texas. Since 1836, the crimes
classified as capital. the method of the impesition of
the sentence, and the post-conviction appellate pro-
ceedings have been subject to extensive maodification
and limiting. Today. the death penalty is available for
use in only the most heinous of crimes after exhaustive
appellate review.

Understandably. many prosecutors have strong fecl-
ings about the past. present. and future use of capital
punishiment in Texas. For this article, we spoke with
scveral prosecutors with capital trial gxpericace to ob-
taiin théir views ona varicty of issues rclating to the
death penaity. '

Fred Felcman, {irst assistant district attorney of Fort
Bend County, has prosecuted and defended capital
cases. Felcman was a member of the prosecution tcam
that convicted James “Sugarman™ Russell for the brutal
abduction, sexuai assault. and murder of Thomas
Stearns. Steamns had been previously robbed at gun-
point by Russeil in Houston, and the day before
Russell was to accept a seven-year plea bargain for this
crimie he brutaily assauited and murdered Sieamns. Ear-
lier this year, Russell was put to death. after more than
14 ycars of appeals. .

Felcman believes the death penalty is a viabie pun-
ishment option today: “There are some people who are
so mean. and whose criminal acts are so vicious, that
we as a society can never risk the possibility that this
defendant, through parole or escape. might ever re-
enter society and kill again.”
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Gordon White. a former Harris County and Wichita, KS assis- =
tant district attorney, currently an assistant district attorney in Fort
Bend County, is a prosccutor with capital trial experience who has
a supportive yet fempered view of capitai case prosecution.

*1 don't know il | possess the traditional prosecutorial perspec-
tive on the death penaity,” says White, “1 befieve some people
should dic for the things they have done. Obviously, some have
done things so bad that they have forfeited their right to live. How-
cver, | think the death penaity is unfairly applied. While some
people deserve to die, unless we kill everybody that deserves to
die. then who gets to choose which unfortunate few forfeit thetr
lives?™

Jack Stern. the D.A. of Fort Bend County, agrees that the death
penalty is nccessary and says it is the “best deterrent there is to
future criminalify by a certain oifender.”

Although feleman feels that a sentencing option in Texas such
as a lifc sentence without any possibility of parole might be an
alternative in some cases to the imposition of the death penalty, he
expressed concern about the possibility of future prison violence
commiited by such an inmaic incarcerated for a life sentence with-
oul paroie. SR o

“What has a defendant got to lose when placed in prison for life
and he knows he is never, cver getting out?” asked Feleman. -

White added. “There is that occasional inmate who, even if put
in the penitentiary for life without any possibility of parole, would
piace the other inmates at risk.™ '

Whiic cmployced as an assistant district attorney in Kansas,
Whitc tricd a casc where the defendant received a sentence which
would not allow the defendant to be eligible for parole for 137
years. White utilized a Kansas statute that allows other convictions
to be stacked upon a conviction, and was quite satisfied with this
sentence, “the great grandchiidren of the current parole board wiil
probably not have been born when this defendant is eligible for
parole.”

Thus, although White favors a sentencing option such as life
without parole in Texas, he said, careful evaluation of the
individual's propensity for future violence should weigh heavily in
determining whether to pursue the death penalty in any particular
case.

Al prosceutors interviewed for this articie felt that the most dif-
ficult aspect of a capital triai is the jury selection portion. Feicman
fecls that a capital murder jury should be impanetiled using pe-
remptory strikes and further feels that a capita case should be so
airtight, so strong, that the jury will not have to question whether
or not the defendant commiitted the act after hearing the evidence.
With regard to the pre-filing screening of potential capital cases,

*Feicman said “there shouidn’t be any issue as to whether the de-

fendant deserves the death penalty for the crime. K this issue
arises, the case should be tried as a murder case to save the state
time and money.™

White agrees. and states that most prosecutors recognize a capi-
tal case when it is brought to them. Certain factors, such as prior
criminal history of the defendant, whether the act was deliberate,
whether the act was in response to any provocation by the victim,
the continuing threat that this defendant peses to society, and any
other mitigating evidence are factors considered by prosecutors
when filing a capital case.

Stern, Feleman, and White agree that the current post-conviction
capital appeals process affords the defendant “super due process.”™
D.A. Sicr favors reform regarding habeus corpus relief so that all
errors would have to be raised at one time, thus limiting the
appeilant’s right 1o {ile muitiple writs over the course of his ap-
peals process. Feleman favors a five-year time limit to hear and
decide capital case appeals.

If lawyers have time tables they must follow, why shouidn’t

o
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Jjudges have time tables that they must follow?” asked White. “It
takes just as much time to research the law and to put it in articulate
fashion as it does to read that and render a decision. The judge’s job
is no more difficult than the lawyer’s in preparing the briefs. Why
shouid judges be given 100 times more time than the lawyer?”

Many critics of the death penalty cite economic reasons, contend-
ing that the trial and appellate proceedings in capital cases are far
more expensive than the cost of incarcerating a defendant for life.

“Money can be saved in other areas of government,” reasoned
Felcman. “The simple fact is, I’m willing to spend my taxpayers®
money for capital case defendants to be convicted and receive the
death penaity. There are many other arcas of government and in the
process of the trial and appeals of capital cases where costs could be
reduced to counter these economic concems.” Feicman opined,
*“The same people who cite economic reasons to oppose the death
penalty are against it — period. Those critics use economic reasons
to justify their moral beliefs.”

“Certain functions of the state, such as prosecuting and housing
criminais,” says White, “are the responsibility of the state.”

Feleman instituted the “round table” decision making process in
Fort Bend County upon being appointed first assistant in January
1991. The round table process involves presenting the case 1o ail 18
prosecutors. The prosecutors then debate the relative factors in-
volved in major cases such as capital cases, and discuss their con-
cems. In this way, the philosophy that “two heads are better than
one” is utilized to the maximum extent possible.

Fort Bend County prosecutors aiso consider the opinions of the
victim’s family and the law enforcement officers involved in the
investigation. The D.A.’s office attempts to use all its legal and in-
tellectual resources to their fuilest extent.

Most prosecutors in Texas do not revel afier the pronouncement
of a guiity verdict in a capital case. Most prosecutors attack capital

* case litigation with the solemn and serious attitude it demands. The
- death penalty remains society’s highest penalty for heinous crimes,

and deserves the highest consideration by those who play arolein
its execution.

Greg Gilleland is the chief prosecutor of the F. elony Imake and
Grand Jury Division of the Fort Bend County District Attorney’s
Office. He received his law degree from Thurgood Marshall
School of Law at Texas Southern University in 1989, and for-
merly served as a police officer in Houston. He is a member of
the State Bar of Texas President’s Task Force on Thurgood
Marshail School of Law.

John G. Gilleland is a 1963 graduate of the South Texas Coi-
lege of Law. He served as an assistant district attorney in Harris
Cuunty uneil 1968 when he opened his private practice in Hous-
lon, concentrating in criminal and civil trial and appellate litiga-
tion.
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Lawyers Speak from Experience

Many Texas lawyers have volunteered to represent indigent prisoners on death row through the
appeals process. In addition to comments included in the special section, the following lawyers
discussed their experiences and perspectives on the process with Bar Journal writer John Sirman.

J ames McCarthy of Hughes and Lucc in Dallas, said his firn
saw this as a good way to get members involved in intcresting and
meaningful pro bono work. Both attorncys and paralegals with the
firm contributed on the appeal of Richard Foster, who was con-
victed of a robbery/murder in 1985. The case is currently in state
habeas proccedings.

“I thought we should supplement our firm’s morc conventional
pro bono work with this more specialized pro bono contribution.
DarrcHl Jordan, who was then State Bar president, and Jack Wil-
liams, now a law professor in Georgia, ngrcm! with my :zppr-uwi
and we embarked on this effort. It gives firm lawyers a chance to
work on interesting issucs of consequence. That {kind of] experi-
cnce always makes good lawyers into better lawyers.”

Alan Wright, an appellate practice partner with Haynes and
Boone in Dallas, feels that the current appeals system incrcases the
range and scope of appellatc and habeas corpus proceedings in
capital cases because there is no way of ensuring that defendants
are represented competently from the beginning, Wright repre-
sented Wille Mack Modden, beginning with a petition for writ of
certiorari to the U.S. Supreme Court in 1987. Habeas corpus reficf
was granted in February of this ycar by the court of criminal ap-
peals on the basis of Penry v. Lynaugh.

“If the state of Texas is truly serious about limiting the so-called
“interminable™ duration of capital appeals and habeas corpus pro-
ceedings, it scems to me that we could start by assuring that all
death row inmates, whether indigent or not, are represented by
experienced and competent counsel at the trial level. 1 lcarned a
great deal about our criminal justice system and its operation in
capital cases from my representation of Mr. Modden. In addition,
the case has generated a great deal of interest both among lawyers
in the firm and among clients of the firm. This has been an ex-
tremely positive, aithough time consuming, experience.

Tt appears to me that the absence in many 4 courtics in Texas of
any “public defender™ system provxdmg for ¢ compe!cnt trial Fepre-
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sentation causcs scvere probiems on appeal and in habeas corpus
proceedings. The current practice of the State of Texas to provide
appointed counsel to indigent capital defendants only during trial
and for the first appeal to the Texas Court of Criminal Appeals is
wholly inadequate from any reasonable due process perspective.
At a minimum, it sccms 1o me that any just system should provide
that appuointed counsel represent capital defendants through at least
the preparation and filing of a petition for writ of certiorari to the
U.S. Supreme Cmm:”

Davifi Dow, an assistani ;)mfi;%sc)r at:the University of Hous-
ton Law School whose main academic interest is death penalty
law, is concerned that many state-appointed lawyers at the trial and
dircct appeal stage are inexperienced and incompetent. Those that
arc competent are often under financial constraints which make the
assembly of an adequate defense difficuit. He believes the system
should be improved so that capital defendants have high quality
representation from the beginning. He has been involved at various
levels in several capitai cases.

“I consider the work very rewarding because thesc people we're
representing have tended to receive rather shoddy representation,
and it’s a shame that people scheduled to die should be in that po-
sition.”

Dow noted in a 1990 article in The Texas Observer that “Law-
yers who enter the cases at the fater stages in petition for writ of
habeas corpus are often extremely taicnted attorneys and they are
almost always voluntecrs who represent the inmates on a pro bono
basis. They spend a great deal of their time doing what the triai
lawyers shouid have done earlier. Ironically (and unfairly), the
habeas lawyers arc the ones who incur the wrath of the courts for
their alleged conntenance of delay. . . .

If states that have the death penalty want to speed up the pace of
executions, then they need to fix their own systems from the
ground up. This means that the first thing they need to do is figure
out a way to provide indigent capital defendants with qualified
fawyers, and that means, among other things, payingthe liwyers
encugh to do a credible job. For irrespective of one’s position on
the death penalty, the one thing everybody ought to agree upon is
that no one shouid be executed just because he was too poor to
afford a decent lawyer and an adequate defense.”

P rater Monning, head of the trial section of Gardere & Wynne
in Dallas finds these cases interesting and challenging, though he
believes that the long, drawn-out process is extremely wasteful of
time and money. The {irm is currently handling two appeals: David
McKay, reversal of homicide conviction secured, scheduied for
trial in August 1992; and, Kenneth Gentry, 1983 homicide convic-
tion, now pending statc habeas appeai.

“Il’s kind of like getting to go to law school and study criminal
law again. Capital defendants and their trial counsel lack the re-
sources and experience necessary for a fair trial. There is great
personal satisfaction in handling these cases.”
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But some agreement emerges among those I have consulted:

= The process istoo long and too encumbered with way stations and
“way-ting.”

* Funding — adequate funding — from the aiready overtaxed
public must be part of the solution — if the death penalty is to continue
as a controversial deterrent to heinous crimes. Perhaps the best
solution would be to create an indigent defense fund administered by
the Texas Court of Criminal Appeais.

< Invoivement of our profession is overdue. Years ago when Jim
Sales was president of the State Bar, he cailed for more volunteers to
represent those on death row. I renew that cail.

= The nced for a public defender system — at least for those death
penalty cases where the defendant is indigent and has exhausted state
remedies pre-habeas corpus.

‘The human brain is the most incredible of all nature’s wonders. I am
told it weighs three pounds, uses 20 percent of all available body
oxygea, and contains 200 billion neurons with 10 to 50 times that
many support cells and triilions of connections between these cells. A
typical neuron, a pyramidal cell, has up to 100,000 specific connec-
tions to other celis. Remarkablel!!

Ovur human brain has conquered diseases, prolonged life, improved
most aspects of the human condition, and solved a great many
problems on this earth— while admittedly creatin g others. The brain
is the most significant, tangible miracle we possess.

Somehow, it must provide a solution for this dilcmma, as well.

The public has a right to a more expeditious criminal justice
process. Of course, the rights of an accused must be protected, as well,
However, maintaining death row is not cheap — and cruei and
unusuai punishment is not limited to physical torture.

1. I'dlike to express my thanks to those who helped educate me about the
issues aiwd problems involved in death row representation: Chief Judge
Mike McComnick of the Texas Court of Crimiral Appeals; Eden
Harrington, executive director of the Texas Resource Center; V. Periniof
Dallas; and Sam Davis of Houston.

Is Innocence Irrelevant?

As the Bar Journal was going to press, a seemingly clear-cut
issue regarding the imposition of the death penaity received
national attention. The U.S. Supreme Court will consider the
extraordinary question later this year.

Attorneys for Raui Herrera, Jr., who was scheduled to be
executed Feb. 19, presented new evidence that they believe
shows their client, who was convicted of killing twe police
officers, is innocent. A federal judge granted a stay in order for
the new evidence to be considered, but it was liffed by the U.S.
Fiith Circuit Court of Appeals on the grounds that claims of
“actual innocence” are constitutionally irrelevant. The court
did not consider the new evidence.

In Herrera’s last-minute appeal to the supreme court, the
Justices split 5-4, with five justices refusing to stay the execu-
tion. The fact that four justices dissented, however, allowed
Herrera’slawyersto requesta petition for certoriari, which was
granted. The Austin American Statesman reported recently that
“[the dissenting justices] noted that [Herrera’s] case raised an
important legal issue: Does the Constitution require 1ith-hour
evidence of “actual evidence” be fully considered before an
execution proceeds?” Even after the petition was granted, five
Jjustices again refused to stay the execution.

State officials were prepared to go ahead with the execution.
Texas Court of Criminal Appeals judges granted a stay after
hearing of the supreme court’s action. Herrera’s case will be
heard by the supreme court this fall.
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