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..... A ~·1 f 

r ;,s 

STP~;O, G~;~~~D EUGEr~[ 

Sdr::c 
floridd Stdtr· Prison 
Starh? 9 Flor1dt: 

non-.r:r a 83-lBB-CC and f:igJ-1~~~l-LC 

CIHCCJT # 

01 I } .. '•Si·: 

VC$Q7~47(J1 

f 1 f-::; T ut r)::[ r t cr\~· 1 T ,~~ 
ffJ,e££, rtLC;:.y 

31 [JOB S- '!2-51 RACE :--:LX UF~ LJAOJCD l_;A!lJ \\til!JATS: 

RU\IIIt:'>(f: \'olu:.ia County, FloridJ. .lf<l<fSf DATE 2--3-83 
1L su·l f{!T\ s: 2G7-9S-C.lf/J1 HO.'\IJ r.:Q;;[ Hf.i [/,SL ll"'..lt-: r;~J~i~ 

S. ~J<J~·l'S to;:",Jn IJA!:; i' Jl..tt S~r.c•· tirre<_,~ 

I l:TuR 

'\SE AT1Y 

::,JTj{)'\ 

1"..S;; Lar:rence J. rii 10n 

t.;'D ~-:11,1rd Pearl 
A.f\Hi:S'IJ:-,·c ALE:\C\ Volu:.. :a Cv.;rt ... _y SO/"' 
!d.t: ' 01000760 

(a; 

(c ) 

It~JiCT!<~I~T: The: Grand ..!Jr',· Ir:Jict.r;:-_·r;t r.J~:.·: r:J3-1 -CL ct:,!~·~cs tb~.!t r;t 
lU~-i",~ );;"1'W dld, (rn ur~ dt'~:,~~Jt thl' :-~:~th d,,y ()f f:trr·· lrl/:,, dt (;( nr ;r 
~prL: e Cti..'ek. h'ithin './c1 iJ [rlunty. F1c,rili.t, trwn un.l tht-r"! unld'v:fuliy, 
frum a ~.~rr:IH·rlitdtl"d dL"Ji<Jn to pffrct the d!·J~h ut r.'r1P :~~J'"dn Bi(ltrr"_,t, r1 

/,;,;· bt-i!i'J, ki11 l:!rtrl !TltP·dcr Su~ . .1r1 Bic.kn·· .. t by rn<Jnua1 ·~trdn'lU1rJtior, dr;rJ 

clr,'VJlirlfJ tt\(' ~Hild ~:·:J'.Jn BiC~t"l'S\. 1 in VlO]d~it'•f, {tf fi(Hi\Jd (,!dt\lt(- /i·/ [).~ 

The :-:rvnd .Ju;-v 1'ldlc:·~~cnt (J~e :-:83-lE'~-Ll ' ... ti(" thl~ 

Cid, on or c.:~FJut the 11th dJy c:f Nove::1br,- 1lJ/7, dt or nc:Jr 

r) t;Jr,l{i[ :.,r/:. 
~:~'"' Sr:jr r.~; h ')'_!: 

with~n Vc· 1 id Coun~.\', F1cr-ida, then ~ir:d tht.:r't' u:ilLJdfu.l1 frc<'i 1 }n(: 'Jitdtlr~ 
d1 :,irjr, tCJ cffL<t U.v~ dn~1th c_,f Or:e ~~.H)' Kdt!Jllt · ;1Jlclt)flft, ~: t:t; dl1 ~ •'i!··;, 
kill cnj r·:~r·dcr· t.A,ury Kdt!t1~.·~'1l ~.ulduon, by sflt)iJ!.iWJ the 1d ,'~,··y frJ:.h1 1 LI 

flu: .... ,r. w1th a ;;i:.trJl dft·.l ,Jrn·.·.·nin'l tht· lri "~r; l"dUllt en ii:JidofJ!l, iP 
v: .:,Jt1ur. ,;f tllH iJJ )t<Jtute /1)~' U4. 

T f\P;t:.~~,~\~:~t.S: The defencL~n': 

t'1trr~ed···2 ~L::-3~-o~= G:Ji1tv to :r.e cha 
V-:..;lu~i-J Lr·Jnty CJse *S3--13(>CC dr1d 

we~ tL·_~n dJrt·ctcd ar:d th~:~ Jcfrnd,.;nt 

r cd ir1 Open Cnurt on J-ll 
t·~urJvr i [I the f i ( S t !h (j' ('I 

-U'!-C~. r~ f'rl"_,(nt•nct: Ir.\.-( .t.·~ 

~ ,_. r 

~-,~as r rdt·•J tu c..u:.,Lody. 

PL E:. r; [ r~:;-;- I.\ T p l (J n~-':J(l t i d t ions h2 Vi ~ \( \ f1 r>lt _cl r; titi ~~ ( ,. 
--
1 r.: c.n ' '" t : c.n ~<,·,_; s on ilt'fh I-Ii tn \ 

't !: ;_ \ ()1 fie (: of tlil, r t<! t \ •· ' r,: 

anC thr: Public DefcnrJer. 

' t of a t:·J'_ly j l ()j t l nr_; 
Crcd on 12-?0-75, at r"d·l ~l~ly 4:'~~· r· ·~ F. ~ i l ' ~ ' n, 39, 2()7 C · ·~;r t~_!l' 01 ivf', f\.n·t C'r <' r1 j ~ ,J r r '_; :·. >( ,,, 

fJ. r~.rt C'1,· , '>'<'CI'i..' fi·,hin~1 Ur:'\1-r\tc:th 1ht' 
J 3S. L':ll1c sfllr.~1. (~:'Pc!T'Cnt1y (l~)'_,( !"'.'C\ 1 (, , .. ;, irt 

tL.~· v.·ater. l·ir. Prr .. t:r; ~1¥". r;,;•J ,!d·:i,,r,j oi~i1tr-, U:· ~i.~ ''·~·~ \·,·· ,:!~ 

inj f(:CC' rl.:;..:n ir1 d:J r.;')lr·rly Cirr·\.. tivn. 1f,f' (!(~·. i;.~ d •Jf i 1: •" : .. 
thc:t thr i;ldiv~d:~tll ~,!S >-·~'<~r·inq t)luf' i~"'o ~r t,; !.:tf ', •' 
,~;.rj h.J 1 b1:-.rd hair. D•.';1utie~ noteJ ~~is r1·:.1rt <ir,d rr•<C1Vrr1d t!: 

c.t ~-r.:1 P.~L i:il!•rl t.f;c victir;l'':> t•uJ_J W·!S f· (nlr"(\~ fr:·: tLt: r·)v.r, lt e 

stiff, crr<s cxtc;:dL"j !.o the fr-,_,nt at 11b,ut <_.~.r;IJit~· r l11 i(_!h~. l~··· vir~''· 

v~·pdr(·r:t1y lid'~ fl•.J"" d:>L·Ut l.'H' f"hl:lth und [.,~\ il <~l i. 

Th1 tudy in 
c!U tnp~,_y. 

16ccrdtion:, 

tlon v:,!S t),,•n tr·dr:· f• .. n·t,•·l t;· t_r, 

Cdl Exdr;--1i11er /\rthur· S(h ... .~tJrt!, ~~ n 
to the brid(i(' of "thl:' ii 1JSP, th•' Lip of 

i i : '~ ' t d 1 : '· 17 ' ! ' ' 

'.Jtcd u,~t thr- 1./i( t1r 
U.t: nt''.( dfi·J df( ',n~-j t',~ 



'.I;J fj~y::.LC :· 1 .,;.:~[ 

·~tnt.-::r;c_p !n·,.o :.~ i'jJ~ iGn 

nostrilS. ii. 1Jc_~· cttir:di tO !.~1(' 1{)'.-J(:r j i0 •.lflfj J !T!irt(:;' laCC'rdtion t~ t':P Chin 
wa:. cl:>o n~:tcd. ::r:ull 2brcsion ber.ec.Jt~ tr:e victim's left eye '-'IdS rt:'~'Jr·u~d. 
Path:...rlc:-Jica1 find n-:::s of this rerort d'?tt'rT':ir;pcJ tr1c cau' .. e cf death frc:r, 
Grc .... r.in], as a result of fodm in the trac.ht.·(•~Tunc..hial tt;:Jl'. A second c~usr 
nf de;jth wd::. listed i!S r~dr-J;.;a1 stra.n~;ula!.iun tt--1 e1.tcr:";.1V'.:.' dbr{l.sions and 
bruises noted. Dr-. scr~wdrtz• report a1~r.~ irdic(jt.(·d thJt the victi~ hdd t.c 1_'n 
in '...tdtr:r- for appr·Dxi:-... Jtc1y 6 to 8 hour~ pr·1Dr to retOV(·ry. Thl:~ bo1y Y<d:. 
lat~:r idt:iltifi(:'d a:> Su~Jn B·ic.kre~)t, c~c 24. 

C;n 8-lS-e?, In:~··_,~i~dtrjr C. !~:;d~)on of the v ... luJid C(JLJnty :.lF_·riff':.. Gff1··.l· 
received a ccl1 frc_·:l S~Jt. raul Crmv, Dc!ytr;nrJ [ir.:ach Pol icL' flr;~ort.r;J(nt, .... ,: U1 

r·d to thr B1ckrest rurr.er. Further ~mr1~ry n;ven.1ed thht ~n r•J(l\J'",t :), 

1 the dlfcr)dant provided a cor1fr~sion to S~t. Crow 

The contents of this confession indic.ctior: t/Jdt the dl:f:,:.r:·..:nt 
pic~ed the victi::--. up at the :.,nt~,. H7) Dc·rl;_;shirL· P.>,.:d, 
Oc_vtc•nrJ Ec.·ach. t..ith..::1ur:r: in Sqt. Crl;·,;': .. lt'fi'Jr-t, tl1r.' dr.'ferjdant c-
·,;id•_·d this v.;·~tcr· th;..· ir·d1Cc:~;CHI th.jt.t\12 vic~.i.1 \•ltJ~> for<.r:d into tht· :::.:.r 
dt (:un p;~Jir;t t~·tt..•- t·' :er 1 ~he cc.r, Stuno O!';·,jr·L·J,tly f\rucv:ded tCJ t'·'· 
S;.r<JCE: Cn·£·~ ar-t.,., .st.nk~,,~~ victirn cr th• h'ity. Th1s fc-:.:·.icn fJr Ul\'1' 
n "c.alcd thdt di:! i' tinued (:_.rlflict, U1c ~~- fu;J,:nt str{;rijlc.ci th_ '.·ictir:: 

This inforr·,Jtion w."'~ 
l~Junty Grand ~lur·,. and 

y prc·::-(·nt€''1 '-..:1 thr.' F,,l1 Tt-n-:1 of P~r. Volu·,ia 
the ckffrJ(~drrt'<:. indictr:,~nt on 1-L~~ ~:~ 

(ln .. J·; )ttJnCr'S cf this case iP·.0lves the rt.CIJ';Cty of a L\fJdy in a dit! r,n 
1ur·r!t·ul1 RC·dd, ~~'W s~:/f'i,J Fco1ch, on ll-l?-7/. f~•;.r;rtr, indi,.._dl.l' trJ{j: /"('!')J 

F·c~JC, z::~Ol r~v(trr Sunsc: o·-ive, :~r.Y•,' Sr;r,~--..-:a Bc·dCh, hJd contc:r ted thr· j:'(::":; 

1•.'cC"h Pc.licc~ fJ:.Ll;;·:rirl.fl' (;t J;);;roxir·.utPly ~ .. :?1 r.r~. /·;:. .. POfH'• rlp;-:<t;if1·. 

,~dv1~.:.·C.: of d Lor.Jy fcce d')wn 1n ti1·. d1t1:h rr:c ~~(''•·' na ::; ;(1! ice 
~~.:,;_.. .. ·: ·,,-,nt UH~n to tf"l,' sccr.c {' : ,J;rr< off the P'-
irrdicill' Uh;~ tl l victir·1, ~~dry r:dth!etn i:u1dc;(1fl, ?3, v.\_1'_, 

-;r',ti;·t7te1y J inc::cs of"-.,....it('r. r::;:'~'(Jrts further ir.·i c.atc tiJfjt 

t •. r· . , ''; r· t ~, 
1 cy·i /J'j f r_j~ j rjt ,•,jL ; f: d~. 

thn vi1: l" \:,d~ 

Ci0',:·,cd ;vith the f'i.•" uf u•·,.j~'r;','.ill.'.• ar;d s,hc!~'S, !•:i ', 1~•.J1ri(JI)n \·1:', •;;1 

trur:spor~t>d t:J ttl!' !'it~ ifi:x f'!.'':>;~it.al Y.JfH rv dfl d'Jlrl;-J:...)' >vl'~ (':;J'~lJC 

1·1!-:ii(>:l E;r ncr r\r ti:IJr- s~...r .. r ~? A revie~ of t~~e a~ 
a 0unshct w)urd to Dr. rtz !o~t:r· d·:tr:rT.;r.f·d tr:c (;(:f~ ·; •.t 
~:ad. d1e1 rlS a result of 
drc•·,·:ni ns. 

~r,:tir J Lui !~;l h' 1r;d to til 1•• hr•dr~~ ((·' :·lr·· 

-~E'COrds reflect thc:t Oi) .!0-8-(~7 1 t:·l•:' ~ecr;t;,;!,t offt.'f'C·d Zi f:.1THLr'it f,,~-:,i(Jii 
to Dvt{.'Ct.ivc P<Jul Crow. In th1s cunfr·:,~ .. ; , the~ d··ft·rld,'fl~. 1dvi~,rd U [; .. ;;.~r.J 
p·;c~e·d ~iss ~iuld(!\Jn ur· 0UtSith.' the ~-il· ... q· [\!- ~f't dild p:-l!(f·r·d!··'j 1:•:r·r· p,,, ;',l"t 
Ore 8rid }2. The deL:.-nd,1nt (!lhis.cd trrat tnc ('("!.V('f'',tJti(;n ldtt'r t,;l f:l r1 !O 'S('X. 

at ich ti thr victil'1 :.tdtt~\ 1 tiLJt · .... tjL~ h.,l\n: nn 1--Jt·t (Jf 1t 1!.~:. 
re;,;•rt i:·idi te~. ~r,<Jt tl.c dcf~...n nt thtn '·~ru· ~ U1e ..,;i( ti 11nd il•l !,.,· 

the iLJrr:hull Rc:v drCJ. Once C·l' ~t_;rn:)u~l ~::··,Jd, :r:c (: •it.·r :,:rit' :{ rt·•'i 
~~1~~-' ~"~ul,-L: 1n Lli.J~ c•f th•.: CJr". 0t wili(.'l ~ iPll her' t·y :,l ~dir) (,; 

C.~· ~.i-~!'. fi;c J~ f1·ncLlnt <1(~\.·i· ~ <1 tf:rJt on,.~ . r,t ,:':·:ln 

h; t lt"'_ 1n tht· h~ , t ~r,. ·, r ;·,,r ltr~l; 
~hvt the vict1 1n tht..1 r·i~v· ~.1 of tl.·· f,r·(td w11:1 a . (I (" l t·~ r ,, 
't.'Cof 1L:r:. 

On ~-lf:-83, t%1e C:.fl::J,•rJ~. \-.,• 

to this hc:;:-i'-- id(·. t s 
~I : L' •'V i 

,., . 
. '--

111 < ;( '.'·.1' 

;., j).l\.' 1,:1. c.: 
tLe cverr! r;g 
a par tr~.r:nt. 

of 12-?C- , he ol1t: .... J l·ii~:- t~:c~ r·r·:, fny· 
Subjv~:t ~,L:.tc·ci t ;.Jt u;',)il (:rri·.·:11 Jf t w r)··(:.y:,hirc 

tl ~.i_ :· 

;l..J(. ···•t·_:,, t:.· 

._.I''} 
• )l-->.r'., 



I 

~;~ CER~~D EUG[:~E 

~e~tence lnve~~i0~tion 

fc,rced ;~iss Lickre<~t ir:t:J his c;:r v1ith d (_i:.Jr. ~u~·jr_·ct ir·rl·ic1tc~J th--:t ;,ftr·r 
f~lp,~r-l1n<_; U:c.· :.::.en,·. ttjL' t-,..r.) fi':n'".t'!'>d fh·Nn ;~r,r; trrfl'drd tilr..' TdJ1r;r t- ,,;'] tJrf'~. 

~'..ltJ.)L'Ct StJtcd :hdt · .... hi lc ('nfl'l1t(.' to Purt OrJr:t~p. r)q arr~w ront r·r.·:,uc•d at which 
t~;;w he :-,tn . .:.~~ the vic..~ir:1 vritl-: hi:. f1~t. 

S~,.;~ject str)tes that after {1rrivii,::; at the p,_,:~t ()r,; 

S1ckrest out of the car. Su~~jc·ct~ r~?1d~l'::. tha.t a "b di~a:;rl'·!:·ent'' :.rc"l 
cccurred, at 'l'lhich t·i:;Je he s:rdngled !·~iss Bickrc;st. t. SZ.r.:tcd thi~ lit' 
then pld::cC: h::r c:.t t~c t·Cyc of t.hc water dr:1 covered r.cr t,)J v;ith br~,r;~hr.'~,. 
j~c_r,J d~· .. ·i~ . .:-rJ tr .. J: he cL.<r;s r:ut t•el·lt:vt.: t~:1; ·.ricti Wd'S d('r~d <~t ·~hr t.ir:;_ lit· 

~,~;;;jf'C t 
:~ .. ( (, il 

sti.ltc:. !.htJt ... ,ith n.::.;=~·ct to 
into f1i~. CJr- ::t qun ~J~~~nt. 

thi~, c{~·.r~. 

Suby r t ~-t 

(•!'I 11 ·- ll .. i I • r~c· ft_J ( I rj :-: i - J 

: .~, dn or•::.;L; 'l•nt LII~·Uld cor. • r;:i ,, t \"1;1 i ( tl t j Ji; ', 
1 

! lH. ~ : i 

~·.,:J~i.:·: t rt:ports 
( ~,.- ;.• r(:tive and O~jP'f!d t11 h·Jving srx with 
o~ri·:~i'"l'j dt trd: crir:.c ~~_;__nc in r;cd ::,-;;yr-n.:1 > h· 
cor. StcHlO t!:t~n follOhi'd by slidin~~ cvtr il.nd 

\, r·j 

Stano strJti<) tii•J,t "f:_,.r 
fc~rcc·d thr· vlc t 

.' 1 l ~. lll-

~<r Stan:) Stdt.~ d th,lt after t-..l,j~-,') :•\Jldoon (xi ted u,c cdr. '>h0 b~·~jdr: trJ t dri, r~1t. 

.,.,:•,ic.h t1 he flr·cd d s,h~)t OVt.( hr (' fH•dd. ftn· victim t.f:l r: If. f>f.t t1.Jly frlllf' 1 

'::_,~--:; rl[;Jr(i.l'ht•d rer ar·d dn ~~r·r;u::t • ..'tit iJ()rlin ll•:;dn. Stc~n:J SLltf'. t!ldt ht.: ~r.•;l 

I(Jr(o; tl11.· vH.ti!n to U:v qnnH11t, dt ~-.·hi1.i1 t1 h( f1r!1l J ~u1: ' lr.~· ), r ~-~ 1lf1. 

The J(·f;,ndJnt U,en repurts ;)lacin~J UH,.' V1Ltin1 in il Llit(h d'l~l (~•. ;.·dl lit•'1 tl·r. 

lhis iilfCJr"! ... ,Jtion v-<.1:- bJscrJ un Jn ir1ter\(·ic'r': with the dcfcnf:dnt in tfH 
Count;/ i1 nr-~ t:~l:·,-E2. 

(a) JciVf~l 

Defendant stdtE_·~ thdt at the aq? uf thirtct:<1 (13), he \·id':.o rcfL·r !l·d t~J 
chester Cou~lt_/, tL.:--.'1 YorK Fdrni1} Cu:.1rt f.)r ciicrgc::. of l ii:'J : ir•.: (jl,~: 

'. ,,-

Subject also reports a second ref~:r-rl~l as<: result tilr·c_:.....-it.·J rc/}·· ct :·,~r:. 
fro;:-. on Uv'lr""PdSS. Tt1c JefLn~cr.t int!ic,_~t~~'~ /:(• WJS hur:•I.:,J ft..,r Ll:r ·,r- it. i:l· .t'~ . 

. ~ccorCin~ to Ron Giacco of th:· ~/r:stchestEr Clt·rk 1 S Offic;,·, t~:t:n~·· i:, 
of thes~-rcferrdls. 

(b) h)ULT: 

cchua co~nty, rl so 03-Zi -73 

01; UiSE 

CT 1- ih.JYdcr ir1 the> 
F i r·s t. G1 ,,~ ~-,:,~.' ~ 

CT II- !·~:_;rr!·T ir: the 
Fir::. t n.- ;r I r:. 

CT 

C T ! ; 
t ! ;~ [ li 

( ,-.,' 

Cl r;,:.;=rs: Cir·,·u.:·)Llfli.i'':> !": !".!ir,IJ Lt!~]f;~ i 1r.-.·,;J· .. 'L'S t~.. "!:r (J! d'r:!': 

rf::'r~ord 

t l Hi,1 , d'Jl: l:l. i'Ll J-.:.'d-/3. 1c r ,.;,· (d i,!~.· l i:.· 1t inu; -1~J (:. ·. ti l(J· ·'.•·rj 111 tl.r· 
dirtruc~dcf·;,ro;·i·:,~tcl)· ft·,i r .. ·~~ncf ~h:· 1i1!· t:uli;•f 1ff.~.~·.t. :c,:l:r.i.:>J•· 
~nd lht~l Stunt, G..Jiflf•':, il~!. i !·~i·.· .11 !,:1 r),)rl t>t:·>l '·'1, ',i- ir;~ <JWi 

stat.b,:d d tcd.o1 Cif U~ir .,·n L<~ t1 ir1'h: ~: ;!r,· (1) <.; .-~.r:rl to 
t.hc: left brl'c::·.:~ t·.vo (? ':>tl: \.·, ir~ ti,· r·; t ,,:;·, G:ol' (\~P::t,ltl W'1 1 ;!:~ .;rr~·r tilt· 



U/IUt:: 

wsund dnd ;,e·~·er-e l,1rcerat1cns (.'!': ! .. :•:., i~;:<t 1 !it!, \.'L( 
the bac1. of the left ::);\·)ulcL'r d:d :;n<:::· (l) Lto 1 r·dt <;n the r rjfi rnid:ile firiJ~·r. 

riq 1 ~ ·,id:_·· (,f thr: t?~in ... r:-: thr .. J~. rl' curd-

~ • I • I J ~ ' • , () fl 

in:J :u the !:.1JchuJ C<1ur;ty i~l'Ji:....:.:l L.•d.--·i;,,_,·, d 10-irJLi> t'l;ti.IH_·r· i-·.r,if,: Yi·J', u·,;-d -jurinrJ 
tr-1is cr·i"'.e. 

CI~C ._.;,.' t .). CircLJ;·;:;L!!l:.es n>_:,1t·dinr) Cc:j!1t II i:n--r~ive~, tf:•; nurrJr': uf J.nr. f. 
:...rccr.r-.:.~IX, c:_jC 17, on 3-?0-73. l~i~,~- ;.; :_;_'IICt:Ux '•h:':> 1r:<.Jtf:d G;·;;rotil:·,..lte~y 2(/j fc·•-'t 
fror', ~h>:> ir.tcrsectiun of N::rthc:Jst 10t:·l / .. vr;.p·;c t.n.i 1Fth Stn:r't, r,,nr:l'svil1r:, f1uri(~d. 
~iss fir·c.eroe.~~JX had been 'ltdb~ .. c-d a. tc'L;; (d t iv:· (:;) t~r:1. ~- l11(~ ':td_. ·~, •':r.d·, in-
c.1u:jl'·J cne {i) dc.c;.; \·i·,;ut!d in the u-r~tc~ uf tf,t.' c:ll"._,~. L,··tY>l'"r: U:c Lrt:.-J' t·;,, (1) 
ch_c ~-: VIOund · d('r tile ri0ht li>·m, t ... ;o (?) d1·~·~, ~-J u:,•!' t·:! th(' h.~:"( nf the.· ri 
~ ~.(.~t_; l (:r. r 1; 11d o~w ( J ) :, t ,JtJ Vi 1 .111C~ in li-" 1 1· f t i i J.l;l'r. 

':_.u•: '_, r' , ';' f; t ( · l'fl t ·J (. t \'/I t.f: f1.] 

w2.~. t-~1·' !,, t fni ft' ·,·;i t.f1 J 

: r t .l f ;,_ ·0 ; ( 1 ~ 

if,( h h ].;']i' 

i/7 /i, ":! i it :J 
~ (jf< l 1; i ; l ;, . [/;;~ 

~~I t \' I 

ir•;;·.· ir, 
(r;ur1 ty 

"rd Cocnty, I I SO 

c I ~cL.;~~s 7/,';c-E s: 
n~u rot: r- 1 f11; -, r:!. t. :'1 y-

(i~,c~r'1St.dn~:es uf U.J, (d'.,l' dl1f''J:_dly 11:volve·> the dr:fcr~C·Jilt 
l L e ~' -'~ I 1 c r f , ~-: ·; :.' :, t -. ~_ n tv c n ( l 7 ) , on ( 1 r d t )'-· '1 •_ i ~) - 1 ll - 7 3 . 

f...ccordir:'~ t.o n·Lui;~~-. thr· d' 6•: (::nt !Huvidl·d 
<"!]t J\JI,rHty ,;i~., of th1' /Jit'\<~1(1 C · .;ty :.ll' r 

~he CfJU ... \e o~· 

Vhtir~.u0<;; 

: ft •• r (\II I; 
thtJ t ht' 

d (~ v ! :,_ f 

that the viet. br·cJ:~'t: "~·~:,u:r:'/··, cir tlcizinq his dr1r:~ ir1 1i (!nd i·.-·in·.j 

(I >< 

<Jllt·~;•·Jlj ,-;;hl·rd uffiflic f :){' ! ,,~!.dn·!~.: \il( vi·. ~ilL irJd ~"('i!• I , • ~ 

~ , r . ·_ ( , 

i u·~ i Cl 

(S 

<! : l nd: n t 
: ' { • ! : d 

lliC' dt ft::tJJnt tllt.'n Jll: ly d: I'd' tu ~ht· end ul c dirt I' 1d ·',1': ( ·:.J•J,·J 
rf to "oet out, this 1:, tile rr:j of the 1 ine" .S~(~r,c_) u~c_-r, r:'lv:'>r_~'-.: v:; 

ti-1ct Y.hen he o~·:c~ed thr girl's (}.)(_·;·, :.nc st,:r tf·d to ru11. Thf' d,·ftn_,-Jc,l,t ,, 
th(:n (_Jrct:t .. ed ti'H~ qir1·~. ~·,(ist., L.i ~t,J ~t a <.,\ d );(·r. O~;ritHJ l.fi:· 
U1i~ c~,r~fe~.sion) t~~~· d•'fvnC.dnt c d IH<t rf'Cull thf• •.:•··,~ific nun-~'er l;f :1· 

'Jly 
u·; 

·) .. r· crt 
')'-

five tlrr.cs~~. ~tano stutcs ~: h::- th .... n CdtTicj tie vlct ·) b·,;dy (_L- .... iJ d ·t:1r 
trc!"il, du~'I;JCd ht·r on thl' bau oft'":-:· ditch ~n.J (OvL·rcd her L~' rtit'l ~(~~~~-:· -:r<_k•s. 

Subject w,--:~. indicted t1y U1f: !:l'(.''h:r.! 

stntly schL-CJled to g:) t() trid l en b-?/-

li -C/-7!, ( l J -
Ll J;-

f I. I l_jl'!"V ·, c T r: ·l 1L , , . ; ' f ~ 

lJ t t i't i r;rJ a ( 1 l J- 1 
f <! l SP ,c t1r ')l cJ 
; 11', t r'l;' '\'P t 

CIRCU~·:sr:~~;Cf.~: On Octo:·,.:-r 9, l:.!?~t thP deft__'r~·L:rlt c~~~l.('d a SUJ L'•(·~.:._~ or; :.i.~- ,if.~''Jtr;t 
of 81ack Sccrds Bv-thc-Sc2. 1-~Dt>.:.>l. !~ ,--. cr~ec~ ·,;a r· .. ld,- out tc1 tht· (;r·dc·r of f.r , t 
:,r;~ith with J,JPIC~ ~~Ulll,'r. b:ing tf,• ,,:l_nr' (J U,(· 1..h\·Cf. ~:it.) ~iJ·:~ \.,cJ:, t'(•(,_·;'.ri [:j 

b<1r.k te1 ler !1.u 
ce:r which thc­
print on the l,._Jck. 

r~t":. .. r:.; 1J ;-:· );_. ·.J ... n it t l r• d· .. 1: 

r.t Y.:dS d~ ivill·l ('.11rl 111\· ( ':i ; 1',\! 

f f' ,.., c! ·, ri 1 t ~­
{!• r,. :1r1.):1t ·. 

1he cf,eck \--IdS rt·~Jur·t(•d t::. d f1.1rr 't'y t11 ;f.(· \1•: r·l~ !. t(l-1 11·1:1<(· [1·•r• ·t1··r:t f111 ); /-/·~. 
1-".r. Jo::.cs KtJ1.t·r~ t.',.._:r,,~~~-~y· of U;,· ~-:~Jtt·1. ~.;.J:) :.~.·.tnt (:t t:1t' ti;-~' Urt ·::1c•· ,:t:·.:·r'.-



initiated the investiqH10TI. ~:r. V:;];cr advised th"t k-rmit ~clith wus ,,,., lcH:'/r:r 
in I. is e"ploy at the ~•otel er:,j at : .. cat time, WdS in lliurr:i, FluriJd. nr. Kul;;·r 
advisrd that the ch~ck th.Jt w,,., f11r '!l'U w.~s ,.,.,.,,,v,·d frorn thf' middle of t i11· cl:<:• ;- !J•,u;. 
Thr (i,>.:k w.,s #C':il Wllh Mr. Yul:er ,,Jvi>iTiy thd IH1ly chr:ch tl1r fi/l;f) I:,,J l>•·c·n 
writter U;J until U.Jt dJte. •,u:·Sl'•iiJCnt invcstir;.Jtiun rc"JCdled th•· :·.,,~<lnt to 
l;r: e. s•J:.r•r·ct an:l "" 11-7-7·~. D.-t>·r.civr> i>'<JJ, Q,-,;,.,,d f'r•,(/> Policr• [>,: n·fr:J<·r,t, J>r'.J· 
ceede(1 to U;c dr:fcnddnt's hf,,.~,, h'hcr·c h;_• ·,.:us pldccd ur:der drre::,t. 

usia (r_;LJnt;. f1 SO Gl-02-75 
9-?:/t~l. C0'~:1IITED 

l l; i' i: !\ f/j( 
(1:., t:,-; ?:, yr;r~ 

c;r:r:,:-:~rr.::us: CirL t-:nr_c:, (Jf thio Chd ir:vr,]ve thr_• ::Jurd('r cf l;,,.,,j i.":orrl, a•;r· 
2~.· un l<'-1:0. ~:iss 'k-,;r·d 1"..:', lvcJ'.ed t,y U:r~. Timothy ilMd Jnd Ch.,rl•:c llil;, 
at :•ir1ately 8:00 A~··~. on l-3-7~'- Tl1e t.'8dy of f·iiss ii~_··,:rd w,~s 1\wattd (Jil 

Flur r:,, i,,.,('r a11d li<;
1
;t dCCC'~:, rd,:d half·,,v hi'~.-:;·,, u,, Cisco <lite'. ''"'j d~rt 

f;:r~r.~i~n c;f the(;/~ Di.<ie !!i~ir,.,,.<'!Y} Ballnut;h Cn,_,; ~-rue!, Orr~ ;r~~-~ "(;r_(,_ 

L~C:y ':.<! cr a blue' j• j"cke~, il sli , tr:·nPi;, shoes an•.! anc,:;,,,,. '''""' •:t i ;llt:<5 r.h,;r, 
cr.,Jrj l'·c S'c"es. '· ¥r1!

0
S of f~is:, nj h(rC Spree,<) cJpurt i!J:d tf,(· t<.' i ••c·~ t•J:<r l ,:J 

Ccuc.c of C·:<h ·~as -.!,·:cnni: .. :·;j by f·:c:dical Exor·,inet· f,r:h,;r· SCil<;cru, ,v .. D., cS stran-;u· 

Jc~l :t \rOc~]d t, ~Cd tfic( tile ',f'(:ccnce in tillS lJSC is [<_;run U,r o>.'.Ull''i• 
nlth u,,_ <:,rrlt(·~, ~~ r-~ in ~'olu<.,i.J ((,Ur.ty (d'.(' f!(:c!..(,;:<l..lJ~ <..:f!d Vulu',irl ( 
(cl~P t2~ 10-~L-ll. 

( i ~ •' "; t I ' ' 
"I t;y Cit t:;t Court J1JCJ' " ), 

01 0', /G 

09-24-77 Pr-ostitution tiol1r t'r:J~,sc,j 
l ~ ·1 0 I (t 

(lf·.'ii'·:'',~·;:_f',: (;,-,,,·,t,rJcl'c. o' tin•, ch..J ullt'')l'J)y iflvclv>,l IC:e dl'frn.;,, t C·ffcr-
'''0 Susie Cunri , '·"flc•r:J [;t,c<; i'J, f~,r ocx. lhio i~>cidc::t is <JiL";•d t•· 
h,::vt: occ:..J~ r(:d at ti1c- l(J(; bloc~- of i1orth /\t1ar:tic. 

Or, ~-1G-h .. , f,','",i:.~~nt SLJte Att:....1 rncv lc·, .. i 
t·esu1 ts of a PS£ px,;";ir.otior: a,,;;: fni:,it'r't·.·:i f<' _ S t,J rh: dro;·i)r:d c !)(] r~;cs du!' to the 

on ti1e dcfc:::dJnt. 

,j J, I I 

:_,- 1 . / i; 

\] ":',):.·,[", Cir·(IJ' ·t,:ll.•f, ,,; (,,;., (i,,, :• i:, "••:··>rl lil!·d ;,(), t>,, 'Jr .. ,; 

''"lh l'ui>Ci· :w;,rl""''~ ·' :,. l10 thi:, :,; ~~~. tty /:,Jic·;, .ill· •:d tl,; 

U~·jut h,:,j truW.f•U' I, •J [,,,,. d,;;;•:'lf< I t··, f', >Ill' jiV,:rJi,: .,,,,; I:J•! 'I''"' rJ ).,., ;•: • •:I. 
M;11(·r's c,Jl.!~!ltt:r-, (lStir,J, '.·It··, tiftlt'!l (l:>) .J'l'lr·~ (:f (Jr_]l' 

Gn S~10-7.S, f;.ss.is~.dnt 5:-:~te 1-tttc:·~.ey Ricf.-:rd Urfi 
in lCC.Jtin~; U,e victi;·L 

79 

07--10- /~1 

Cf;1artcd S,'!·::;o's Ecs:c:tJr-d~lt 
Cdr r:..:r-ior tO this ir,cidcnt. 

i v ~·u .:.: , ·Ur t 
.,..,j~h h.T ~·:n·~.r·. 

f'' 

Cn 10-5-7!_;, crt:__~ lnfc)t~:;,)~irn h'J:, fil l-y J\'~~1:)t·.~ 
~~:.;e trJ ; 1c;::, in 10C(J~ inr: tl:,_ virt ·:~·1 

:r 

;[ 

);y ir 

,, . 
··''-- fi: 

J,r, 

) (; s -JCJ 

·; t (;' (! u r:, • 
)·, h ~) d! i 
t iy i" 

;t· /,j_ ~ il(y i-:il.~_/ ·,:));' 
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-JIO t G£~J..LD EUGl:iL 
~entence Investigation 

.and, F1 PD 

tona Be ocr,. F 1 PO 

tor.~ Beach, F1 PD 

u:.ia County, F1 SO 

12-1?-79 Spccdin9 

og-?7-79 Improper Left Turn 

02-lS--80 ~~di·der· in th~ first Jcgn:e 

$2) fi IJC 

S?S fine 

~'';c 
). :J fin~) 

:J/2/f31, CU·:>'d 1 TtD FU~: 
Ll FE, fLf1. OOC 
(ndr,dottn)' 2S year~) 

-~_I_P~~u_.·~s-~_f.i~_ll_S_: Circu:·:sL:nce:s of thi:-. chdr~e ir;;')i·,'e the nufdt•r nf Toni V.:r1 H0r.Jrhcks, 
a9r 26, on L-15-BO. Miss Hdd,;ock.s f0!:1Jins hJd h.'t'n reco·:rrcd by law (·nforcr:r,1·nt 
authorities en <1-"IS-£10. PcCI)very of r-~i~.~. Hd:l·.l·Jl~-:, 1 n•;;.uins VI,;:, 'i'><ldr: ~HI i'ril .. rfJ~,(· 
Lane , H o 11 y Hi 11 . 

Rec0rds further indicate that ~i~s Hdddocks StJffcred ~ total of fiit~en (lS) wour1d~ 
to the Lack C;f the: he,;d, fou(tcen (14) ·w:1und~ to tne side of the.. hedd urtU two (2) 
wounds to tt1e forehead. On 5-9-80, the defendant wJs intervic~ed at tt1c 
Beech /---olice De;:JcrtJ;Jent with re~crd to this ircident. The defcndrHit advis( 
[JctecUvc Pat.:l Cruw thdt he had picked Hudd·,ck'", up on Pirl~;t-,~,::;y~ !\venue, af~r r i.:r1 

crrar.gt.."!...rlt WdS r:~d,je to h2ve sex for th._• su:- of $30. Stdno ad1i•)ecJ Jct_;.__t.~·~( (J(!"" 

that t~~e two then Lane drea t~ hav~ sex. After t~is h2S 

ri~ht h6rd and r~~f·Jtt·J 

u.at he rull•·d tl'e vi·c 

rPntly reached under his scat, brought out a ~nife and 
nt then reportedly retracted the knife with his 

sta~;bcd the v~ctim. Subject then ad-.'ised Dt,tectivt Crv.~ 
from his vlhicle, (·~t ~lhi~:h t·ime hr• stah:)ed her S(V(.:r·e:l 

r,,ore t1:-:-~·s. Subjec-t U,f.'n n.-rortedly plcced !-~iss li<~dducks on tf,e snJLa1d '.:11d cCJ·.n·ri:U 

her up wit~1 Lrd~~hes. 

The af0r~-i.1er~ticn~:·d s:'r1tcncc WdS Land:_d dovm tJy C1rcuit .). dtJ.lt.'S. rcl,i.(~r; Tr~i~, 

~t,r:tcr .. :e i:., to run cvn .. c-:utivc with th.::t scntt.:1c(· ir·:r'U~,t·d n rd~ .. t (i~)() lU:c-t.l. 

I 

'J-2-81. C:'J:',~·H Tit'; TO 
HI\. DOC, F(J~ L ii( 

(r:dw.;lltor_y 2~~ yr·ar-·:) 

C!HlJ·'':)lJ.:;(.(~): C.il(,;c"SLHl(..('~, of this Chd!fJP t:\V(.lVt'S the r:I· . .Jider oi !~dry lr~rul i".d:·:( 
On l-:?U-c-~6. -Officer-s rccovcn='d r1iss r·tahar's body on 2-17-BV, dftf:r i':. .,...~:, '"c.r~iderJt.:y 
1ocdted t.y KE·vin ~iall arHi }:t":·nncth \·!ilson. 

hecords revcdl th.1t the l.lvd_r1 hJd tiL'L'rl h·ft un rJ ~'::.~11 dirt t\Jdd lur:~lll!'! f: t·.~ .. n 
RocG, Daytonc Ecoch. The in r1UL'~tion hlhl bu~n cuvt;n·d ·,·tith fuur (t.) '~n,1ll ~~ir•: 
tre(' t.ranchcs. rhc body of ss H,!i;ar W{1S tl;('n trd 1l(.porteri t\J thr' ',.'·.•(:r:.i.~rd r,n:eral 
hon1e drd an dutc;o;Jy was later- cundur tvd. !i:ls au rl}VhJir·d U1<:1t \' r-·~:~-"ltJr hd~~ 
suffer~d five (5) 'nifc >J()und'. to tr,e chest, two ( to the l>::c> or;d or:c (1) to p,, 
thiCjh. 

Durinc: the in~.,_rviev.: ·n~ith ~l)e d~:f~..ndant on 4-1-FCJ, )f]t. ~·dul [r·ow ·.-rdS ad·vi~c-d U1dt til~ 
defendant v.e:s 7 in fact, resrun::.iblc for this t~nrnic ilit~·-. Star•o ad';isPd S~;t. C!·o.-.· 
that he hc:d ded the victim u;.: c,r1 J~tlantic Flv,-r.:Jr ~:nd UCLhh.-~_; d~··~l'l.~·\;·.,c)n l\-..,uue 
Ste:.no (Jdvi r:.>tectlV(' Cr-c.~ UlJt d'l u.r~;L..'::.en~ ~~J~,~. .Y f'l';.l_.tl_·d ·~-.rit!l 1(~. i. trl 

the question r·+ rex Jc (";r"L
1i'l9 ~(" (,t 1fln a: tl1t' :·,-.,'(1 \·:t·rc- at Uil' i;ltl_-r ',l•ct •(1/";- of 

Clyde· r-:c..lf·ris ~;.ld.)!·:c~cr, ';\ ... ~·r;~·-,'~·h~-r-~·;;_h 1_';j ~ . .:.,}\ r t···~~ ~.ret of hi~) -..f•r,1c 1 d:-:: 
secured his. knife. thc:1 {jC·.·i'.i.'d DLtt:~....tive Crow tLdt he sL:C,!Jcd 01:· '>'ictir,J 
in the chest. f-~~:,:, har then ap~:<-.:·ently slurr~;)~-d ovf·r vs ~.he 'tli1'~ tryir~~l to 
for the d.Jor. ~~~C' de:PnrJ.\nt tht•n r~·~-cH·t<'dly p . .1ll~:d hc·r hJd :1rd sh~· ~.t;f ~~~e 
knife ~-1cund to the th·igh. ~iss I~Jr~cr U.s>n rl·~1ortcdly s1v:>)>t:d tc.n .. ;cr·d -::n;! ·~·····~. str· . ._...:_k 
t~o (2) additicnJ ti:~cs in t~~c back. 

:,,- · ', .- r·) · ~ ri . 

·--/•( ... 
.._.; l;l.J 



0, G[R~LD EUGL~~E 

,C~Itr:r.ce Ir.vesti'_;~t~;:;n 

J..Jrld Bc·cch,Fl PJ l~r.; ! n f (; r' ··J t_ i r_, rl f ~ l ', d 

CIP.CU~)Tr..r1·.:r_S: Circun;::.tances of this cr·:f:-:e aJ1,_'·J(•-j1y i~;vol·~·e Gn att-~c~· ur-<-'n [l,.,;~:,a 
hen::..1e1 , en .J-2S-~~J. ~~~ss Hr~nsley ·advised dctectiv•~'J t 1,ct she HdS a ~'rostl":.vtr: u1:~j 
had ':>~x A)th thf' defendant en tne ni:fht in qL:e~tion. i'~1SS Hr:n:.lPy a:ivl~ . .r:~: Ut(!~, 
after the ~c·fcndd:--lt wJs finishcj, he got up and ~tdtcd th.Jt he h<Jted! ro:.titu~.C''>. 
-:-he dr_-fr.:'rlrJcnt U1t:n repurtf.'.J1y grubbed c1 knifP ~ d v.lttlc o~H;n(.'r df,d ~rv~(·•.·;!cr; t0 
cut the vic tim. 

nis:; He :s;cy r,··cei·v·ed thirty (30) stitches frc11n t!k· ·/;l·::;rds <:nd i:Jr:ledi.:.tr_,1y ~ r;·~t-H_tr·d 
lGw f.'rlfOrci·;:,~_·nt dUthor;tier,_ !his i1rcidd1t ·is alleq('rJ tn hn.vc nrrur';u; ~_.t. Hli. !o .... ·~·r 
~1ote1. 31/ r;,;rth Cu•Jn J\-..·cnuc, r4. lhc vi(.tim rJl1J>; ... ,;l_y f1J::~;ht lhc d1 ft·r1:J,:r1t ·_.ff 
and esca~~d sh~rtly Lefor0 brirlJ d1JIJS['d with rrJuJ-IL~l alid 

Eedcon fv,::~·JLjr:ce I('C.Or·~:.> n:flect thGL Ul'-.' victim suffcr1;d ts·n ( lO) to tl-:,1 :c ( !{) 
~~t~ncture •,-.rcq_)n:l~, dutin(j U1e cntH-~)e C·f thi~. d~,s<Ju1t. 

The· uf:.-:-•.":! r.t_ic• 1fd infl1rr:.ition .-:as ht1~,cd c·n (.ont;~Lt. -,.,·itfr tf1l' l·!('.Uhe-.t(·r l' ;;,ty 
/'vli\r ~u.,:rl,;·i'rlt, ~~. tlhf·Stf'r County :l.rk'~, Offi(t', /,l,,r.hua Cc. ~-l!'iJti'· .• ( .. iJdr-t-
r·frt, Cr.:.;.:fcJrd c~>Jni:_y sr._riff's !, Gr~''idid ((IIJrlt_y ::.i:~·riff s [i\·f·dr!_i !.t, Vulu:..:(: 
Cc.n~ty rr;, ~"lff's [H_p,;rt: Sheriff's \tc-~,Jttr::>_nt, Pcsco ~·~li:r iff'<, 
~)[fJdrt·:·.r,t, Hi1lst_,(,("0U·~·· County Sherif s Dcport;;Jt:r.t, Plnellas c(J\_Jnty :,r:L!' ff'~) 
[)py .. :rl:~"::-\i., r;('-,..; ~:.-/r-na b t!Ch Police Oepdrtrnent, UrJytond Ge·JCh Police D~-·~::1-t_,,,_-nt) 
CJr-:~·:md E~.·;Ch PJl ic-:.- De; Jrtr:;c:nt, Flcridd Oepart:':(_,nt of Cr·irninc1 l-:!'11 i r:L;!'·c nt. 
florid,: Glparl;;:ent of r<(_,~or Vehicles and the re.JcTa1 Pureuu of !nvt:St~~dt;r,n. 

Assistar.ce and reccrds cl~~cks were also provi<!:·d 
r:1c:r.t, rhrristc''ri'fl PDl icP 0(0Jrt:-;r.·nt, ;;·,ibler Bctr 
Ccun~.J' ~'olicr Q, ~ldrt,ilt_nt ar:.J Pln::syl\·?niJ State 

by t!:e Phi1adr_:1~·hia Pz:l.-ic.'.' [i: '.c;rt 
Ful ice DepJr t1:,ent. ;::_,r:ty_.·,,, r-y 
: c e. 

h~)iJC' fro~. if;Cctl chJr·q._ s, the 
County Sh~ri ff 's Dt.·p.::rL·lt.:nt_ 
Ull? clll.•rJcl'i r:.v•-Jcr- of Kathy 
the~e cr .. :1 s;e::. on t-27-H3. 

nnly C·ut:.twndiii'.~ char9o is witn the t'r(•i,;'d 

As :Ju:;l :'JE'nti(Jned, this d1drgr' ir!VCJ1ve~ 
JS scl)c•duled to fj'J tv tridl fur 

(b) OrH~P RU\JI·.fED lr~t~IDli~TS: PursuJr~t tu til0 C~·ur·t's n:que:,t, the follut~ir't] 1s ,1 
liS~t-·l:,"rd s:..:. ;:.,;r·y of o:.hcr h')nici,L:s wi-',i\.h hd 1.e ~~~;en attri:Jutt·d to thl' dt ;·r nd,!r·:. 

!~fR: r.v.Jilable infun·;,Jti:in cr_.p::f'rr,irHJ this incick·nt :;nvc"l.,;r·-J ~··:',' ·i:.·ir_ 
thir-teen (13) yeJ.r- old r:Jir1 t!ur·inr_? tl-":' }'bJr uf l(1iZ. fl1il·.~;r.Jrc.u~;h 

a~_;tf!:ritics al~.;is,e thut 1'-li: .. s ._>·ir:l_'r we~~) v.·dlkin:J ,_1 pt't r(~(_v·r,rt · ... ;.'I shr: 
dT'L'd in H1ll-.~1("1(\''•Llijh CDlJnty. Hill·~· r;>uq:l (•ltJnty u.or-it·it·', .~l'JJ (j<;'ori',i· 

:r•g Oct(;:;cr i , th(· dcfcr·dor1t <'(! ;i~ted r·t·~·f'i..'fl~,iu:litj f,_,r l<i~··. 
Joi:-·er's disap;•t:-dr~ncr. Hi11o:;f.:q·(1:.~·1'' du~'l'.'ritie~ fur tf,,_,,- ,:r;v·~ tf":t 
dlthou'jh d·- ;f.J,dl:nt cd'"ittt·J Y,illi~:~; fiiss tilT, h: su~.-~.i." 1 ,H•nt.ly l d f.i_, 
stu~"y. ~~ t'~·L. c·x(:,:irldtiOrl VJd<, iJd•::ir:i~f,•tt.~U ~t-·rlC 1.·rrlir,:; ti1i:, l'v_!ttr.·r· in ,_:r_. :ttr.r, 

to sudiu~~ i·t r;~athol. Th(' dcfcndJrlt r-c~,·)•·t~ ~:.-J:_,c)i d th1:' on" dnd ftJJ ]1·r; U,c 
othtr. P.i Joir:cr's bod~; h.:s fll·t been: to ddt<' ar,cJ r_L,!l,_'":, rt t 
been fi1ec~. 

on l :·:-/:,_ .• .,~. \'oJ!J,_,_~ ,,;.,.j(r···t1.:/ .... ,),~!:; 
• tJ t] 'j I", it r if·· t ;l ·,.· __ ll f r•,' ', \', 'i l! : ~ h 

i .. ..;., j'(_t-i' 

,, t !·.~ 
r:i:..:.iW:J n-1 '.:· t''; flu: 
at -:J 1c.:c:::·.; r, fr~· 
in d ;'o·,r(' r:~~~u:ty ::-'i tr:.;,~ 
cloU,r_,d J<, :.~~·C h':~S 

'·c ' ~ . ·,-/.J ', ·: r · l .~ ·i 1y 

i nd i c_ t e ;j, d ~ 11 i ~-, --, V c1; : c 

cdl ibcr f:istul_ i .~; t' 0 'L l :. t ~ Vf' 

t-.ss~~-~-.-:;:: ~t::-~t· ,~·tt·~, i f,.:t· 
i n·,;t·:_, t ·j ~:c ~ -; L·lJ. 

,Julie i~JS. ~~iss L.j~1 Jl.' 
CH1d !'""Jl'Vt . .T !"'..;de it ( .. _;,:·.('-

'L'I!t1_r Jc~;;f'tL·C 

jl'_,•' f.'. :·Jr· t ', 
!] (l) !_i 

··._1( li';,}l"t ,fft•fi' 

11:_; 1,\l '';' ·t'!) ,· .• 

~ ~- : , : :. , · ·i ·, <. ~ I 1 : 



On 10- ;-S2, tr,.:_- defer;.J"nt orfcred l..it:t.cr.Live PdJ.;1 Cro .. ,· a :c;ped cor;:·i.: ,:-,n c.cr.-
(erninq this iiiC.i~}~·...-,t. In this C0r1fc~,~i..~r:, U1i.' defcr.::Jont stt:ti·d tr~ · Lf..· f;._~d 
knvwn r~is~ Sasi ;e fror<i the Skr~t~nq rinK ,;r;·_j ~h·· tf,~···t·L:;rr. e;<r·;·e·l i:. (.J(. 

Ocfend.jnt fvrthf·r St.:itr·d tf:;lt he t:y .• y ~~i:,) {·:_,., i l~· tL r;f, or'hl ju:.l ·,·.'' t iJ: :h·· 
railroad trccks on k.JVd ~,-- .. ~,j ar.d strcJn~)L·~.! .l:·'. int. ·!.·fcwit..:r:t t;,, 'J rt .rC~>rJ1y 
1eft ~1ls:.. 8asilt!'s !Jody irl 1 ·,.;r;orled (jt'('d ~rll. ~ ''!f h.;<, n1Jt r_,. •fj :'f('J/1 (i·'j 

:.o d" te. 

LI';:Jrl Hf~>~l!.TON: !nf·•r":Jtiun c:.PcC'n!l; ': tr:,' l,:·-.r.· uf t ir~tJ-1 fl.,;.l:l.\J!I, <t'
1 

-i'nvolV·t·c_. d h-G;Uilidc in t:. A ~:r~yr •t• i>c:u;, un J :-~1 i',. 1-'.i-·. !i,!'':JJt;,r\ 

fl\;de he.~~,' WJS n·· •)\'l'n:·c!, LJCC (; r\J/) ir'. t,',L' ·, .. Pi'!, d '.Jt·_·ly J/:' 
e:f "Turtle !·1uu:Jd. r~vvi1,llllr.: n.·t_r.Jrd\ rr·fl1_·, t U1r1l ~ .. , 1!{l;"i1tCHI hdr! [,1•. 
tadly prior to b~in9 stronJIPd. 

:·>J Ha.r·1i 1 tr_·r: q;. ~ r, 

: '·; y 

u. 

,, 
c.r·• 

On 3-12-81? the GefenCcJnt l1ff~r.··] a vert~l crq;fr''>\i'ITJ 
Sutcject cdvised Dctrcti·.'c f\.:cJl r:r-0'·~· tht·lt h,_: h,!d ~.il(~·~ 
r~_..~r·:.-,·dk {l)"(>J in Dt..!.'rl'1r1J t>.!dl. :)t,Jrh) SLl:.t··-j thrJt tlw lyi(! V.• ~~ /;r .. ·.1 t · 1 

:;~ .. ,., ~ .. ·_vTiid [{ccch, sr:.,1kcd Cdr r:d··ir, --:· j dronk tl so·.~;] l ,~:~r, ... r,t_ of ~,r :· ;:.· 

Stcno stctes thdt he, ti:L·n (~ucstiC>fl(-:j r1·h~s HtJi;:iltvn re·~j·~r'ljlWJ the k(;'_,:,:tllllty 
of f.:;Vi St.X and an drc;u:;e11t t:r:su>_•d. [k-fr;r:dur:~_ St,l~C·~ .. thr;t h(· th.r1 ft.;;·:.;_rj 

~~lr,:, Jton, llUd'.:, fr,_·"· his V·'hiclc ant; ~.:~-drlf;ir·d Lt·l- (;r, the L;(;r), '.):· .• tit,r, 
Lc.cc:1 re.:.(Jr·~s further reflect thut in vir'\" uf t~1c d!.:f1:nddilt ·~ plL(: :;, J' ':;~:a 
County (ac,f.'S 11(~0-lt}lfj<~c. f~10-2t.[;')-CC dnd t::J1-:)~,:;:-~ -CC' no cr:df]f s '.-t• T I f ilt·d 
C(Jr .. :u nir.J tnis iT~c id~nt.. 

[1.~;·:.1~ !' Circu,·:..~unce~ 'Jf thi~ inci n~ invlilvt.s a hu:,icid 1: u; l:·;r.r'~(' 
ht,;-;·.v;, age on 2-11-;'6. !":iss Hv~hes hdd bcc~1 1occt:.:·i ir. c.:r. n~·c:r' -;rovr; 

near State F•Jad 536 e2st of Highway 27, i:·: P<Jlk County, Florida. t·~iss 1 'GJr:c:, 
had appcrentl.J Lcen bt:ate:n in the face by a blunt instrurH.~nt. 

,Gcr~urdin~ to Dt:tective Cr:;,.;J the defc:ldr...rl~ offer·c·d a t<J~)t:d cor:fl'~,si::...·r. ··-en:!• 
this in:::idcnt in S(~Jt' .. ';·i~~cr, 1932. ContJct ~~ith Polk Count; duUor itic, :·L,·ccli 
U.c:t no cr.argc:; klv~: blt.?n filt>d to d.:!tC <H1c.: r:u cl~~;llj-2:> an~ drrtiLipdtc·: tube f<l 

lr1 f u1 
2?, on 3-31-

200 \~rds fr0m tt1c dr-0c ~:f1ere 6o~nic 
wcrk~r. a~~arent1j suff2r€d nultiple 

i~ iss Oliver ::ad been n:covr~-ed a;; .. ;:J"~i'dtf'IJ' 
we:. rec.oven~d. ~~iss Ol1·.;._r-, o r:-,if)r-Gnt 

C.lliver's cloU:t_·s i..,~,re: n o;·~cn in the 
wc:Jn~s to tne he~rt and va~i~~. M:s~ 

f•.(C~:r 1~11 to PL·~l'\.~i\c (t,)·,v, 
r.v·- in St:;,tL•"::!cr ]~J>,:}. 
no Chdt'0t.'~· hdvt: Lcr:n fil!·d 

f.,._l tlrdi 
dd tc 

Vd (j i frJ 1 d r >'t!. 

tc1 crlf,tdc t '1-.'i tf·, th•,' 
!ICJ chol\Jf'~, dU' cnt.icl;:Jl.f.·O t\' 

~· t,' '..·:d., Ui 

on 6- 1 ~;-
f~t.·;,:;tJs 11i~lii.,Jt~~ ~~~l~t tl,~· t 

r·ii:,s r;,,·,\·1 r.,,,j .J;; ,li't'n~.l_y h·;':l 
(If I•\:' :,1/'id ~;< .; j' (!\i(' )(;, 

t1·d rrJ:)\ill~J un ',-?q 

t: li:: ': 
(:uti1'1( 1 7. ·i r •. 

(11£ri. 

On 3-1?-EJ~ th{: dl'fC'~(iJn"" ot!t.r·LJ u tu~w:1 ·~t,~t ·;t tn [;,·_,tf:c.ti;e p,!:.JJ .-~ 
\...(J;Jc(_t:1ing thi~ ir::.. 1~.~~·~.:.. '·.rlnJ ~.hl' {l:ln·::,,·.\ of this cor!fe~,:-,~on~ ti··.' d•·f(. r.t 

SLJtt~d thdt. h(· c~lc:..c~! l::, :;(·,J! <n1 Ui·.· t:•,:ch in f1 t (l~ ~h~· fi··li(~,/ lr<1 

Cdr, the t,·r_; ;_r-,,' ,_ ··: L'·;c:rG tilL' ,,(, : t. te r·ud., c:t h!:i .. _r: t )":,· t::.·
1 

(.)~~~~ r.1.j ~,ex. Utf't'/l~.;llt sL.(I~, t r-:i'.· ~,.l:l <iJL\L .. ;u·~nt'!.J :r·ru:'.{! I> ... :; 

'~l.>'..c;·;Jl~Jt:> ''ur·_,~ t d~Jd ):i·· ·.;. d ; c· lif f ". !t nt ~.r.:·n d-::·,, r.:~, t i .-r· ~:·v.,; 
the:t strdrr·.~led lrl_'r' in ;ticn Ll }•:)~,s.iL1~l ruttin~1 1-:cr '\•riC(· ~.!--Tv;] 
tw cf:(; ';.L·re filed in U1i::-, c<·''.e ~~uc tu the d:.:'l:n:!ant's plea. in·-;; 11';lu 

Et1fL Y ~L 

ir ~ 1~;;.~, fi' 

n .. < c.,. .. -. n. d i n a n (J;:.. c; n f i .j i n f: 1 l ~ t 1 : ),.- ·~ 

·~,d~ t~t.d11J (i~':iL at Url' "_ii.," it 'n.:S di::..(U.• ll'd . .::~ gur:.,r 

tcr·.~.:,-, r.-.:~ n:..:~r·d ir1 U1·i-:, c~''.( 

? i l \-, 

t ' .... ~ ( ,.: ~ . j t ; ' 
tu t }.. ! \: ft 

Accor-Gin<J to 0ctt:cti'J2 ·:r·:'·,,, :r,~· ~~t'f:rl:~,:rrt ufft'red a tdf1/.'d cunfe::·~1 ir, thi:; 
inc1dt:nt in Sc~Jtt·~~lCr, 1 ' ,.'':..> ;Jf 3-~'i-(''J, i!ii1~,1·ul(•:;(_;h l_c.-:Jrlt_v ,;t.;:.'.'."tl.ir_~s h·~: 
n.Jt fl1t:c' en_.,.. chcr:;·:·~. lG'·,~..t r ;1inq Pi~, i•~~ i!!,:::t 



Ct:r.::.~~J EU~Er)[ 

.r-ntencc !n;estigation 

jCJ!\~~ Gf\Il fG<.T[R: Infon;.dtic·n cork{·n·,j~;r; this. hn::;icidt> i~l\/()1ves the- n_·cr;vr.._·ry 
Of ·~~1-~-s fos-t0r'_:,;_ body, aje 13. on ~1-26-17. :-~iss Fo:.t~".:r-'s body hdd GcLn r'-·(:"Jven~d 
in an o:·cn!JE: grove in r'asco CJunt~~, F1ori(:u. t~is"; F~y_,ter suffc:n:•d a rJ:.r.:,h·:,t 
w~ur11 to the left t~mple. 

According to LJ.::U.".:tive Cruw, the d~·ft.:rU:..:~~t nffr·red J t<Jilr_.d confc~,<:>ion UJ U:i~ 
hornicide in Se~:er·1:H::r, 1982. Acco~·ding tu Andrc~-~s, r~sslstant SL:te 
AttorTil'Y, Pir.~·11as/Pasco County, no 1i1(·1j to ddtt'. 

r-'.~)l.LY :;1;.'fll: Jnf\'JrTidticn COrll>.:rni thi':> (<J,(' ir1VL_,;"1-':~ tt;•~· rc·cu·.cr)" r1f t·:i·:..~. 
fje.-.·c)1 's b-0-dy, (.HJP 20, on 9-29-77. t;c;c:y uf His::. Uc\·u·11 ·wd:~ rt:UF:cr(:cJ rJff 
Gandy 3oulcvar-d, St. Petersbur-g, on 9-2!J·71. r'iis~, UtC.\·1('1.! ':... Uudy YtdS c1:~thr-'j 
frUfT; til(' Y·idi~)t h'ith V<H·ir)U':,. otJwr clothinq ir>~inQ. 1<,· :. tJct:(']l cllf·d ,J', iJ 

re~u1t of wnund to the ri~Jht te··q1lt f1crrn d .r:) .~1 iber ·.-~~·d;I'Jtl 

1-ccurr~ir:g: t~ ccq.~act ·,.;ith D~·trctive Paul Cni'..-J, t!1r; d\·f~ r•t off(·rr·d :;.1 rJ 
cvr1f1' 0,:.ion tu U.i:, h;Jr:licide in ~.t·;·t' !'lt:·l'r l'_l? r.~ C'Jrdir1'J t(J runt<~• t .-:!tt1 
1-.· ... sistc::nt S~dte :,ttorncy Bcver.!y Anc1rch·s, Pir·.r.·1·l<Js/Pasco Cvui1ty, r1r; c).r;r:J' s 
hc:ve l~c:n filed tc <~cte. 

s::: r:IST(;~.:: Inf·Jr:nation concerr~ing this -:~0se involved U·e t-e:cc.-;,,r./ of t1~Js 
Wis 'S bC(J:i Ofl 3-27-79. Miss i·Jiston) d9f' ?·\, h·.td been rt•)---orted :i i~.:..or,g ~HI((! 
Sr:::,tt.:'··~)er 1977. r~i:,s ~-Jiston'$ Y.'J':> recr;vt·rc-d in i:l r:J;k C>.,ullt)' f1cld. 
t~e:.:jict.1 rc·cord~. rcf;t-.:.t that r1iss ston also suffetf'd ~~_;..-:shc:.t ;.:r)t .. rlrj'... t') u,(> 
,- i s h t t£.:':~.;::; l e . 

A:cordin!J to Dett·_·,:ti·;e CrO'..J, the dcf.:-:r.r!ant 0C:::itted to this homicide ln Sept;-::-.~;s:r 
19E2. r,cc,)rdi to contGct with Pv1~ C\H.i:1ty f:lu\..h~,ritics on 3-21-fn, r~o r.hors;1 
r.~·:(: t·~:>:>n fil in this CdSC. fhc Polr (:y;r:ty rJ•;th·Jriti~H, dl-so c!I~Vl:"..C tr.ctt 
t/i(_y dO f:Jt ~nticipcte filing diiJ c/1rJrjt..:S CUII(Cifling thi~ fiC.II;ic_irJt_' 

l'·~ll Y ltv: .. L•rl~J',,t(Jrscc:, conu;n;i U:l~ [n;r·:l J.J~~ inv~._;ivt U:c r1_·r ·~-~ IJ ·;f 
f<is.S (;rieve'-~. on 10-21-77. i·1iSS ic;r:;, acr. 32, WC'... n:r_U\~l"(_-J r;f~ ~;~~U.: 
K'Jctd 54 in ~\:1S(c. , F1orida .. A i·:issin·3 Pcr:..v:1s rt·~J:,rt huS c; ,.,,r·. 1 t.iy 
f~it'.'·j un this ir:.Jividut:l on 10-10-/7. 

P:·;,~,.rts indi(c~tC' t f·h~.<; Cricv1:'s hrrlr wct·:- in .1 hdd stdt.e 1;f dprf)' 1t1fn 

at the tir::e uf (f'((''i(:Jj. ~li:_,~~ Crit_·ve ·vn~S frCof!l u-.(' v.ui-.:.t. (!<;·,·n ~:i:r, ),Pr 

braSSiCn:> and ;;\;/)O•t~·r tC1 p c.. r;,:_, (d.h~r ( l,JthirJ~l ·,·.'d'., foL;)!rj dt th· 
:,c(•r,e as the vic~ , E'lc . .,,. n· IJ,J·:·,siWJ. T!iC '<._··!Jc . .:l t ... · •• ,. r 
df_>!_;_:n·nr,l:d U:J~ -"~i·)s 11 \if d qu,;·,<:..hcl~ ·,:H;'II~ tl :t. 
ter:;;::lc. Tnc Y:t.•c:.: .... ;n h'::OS .j]so e: .?~-:- cctli~_,,_:; ~:istol. 

tf.e t·.·.jy of t·~tS<., ~). •SC (lf'l 3-:>-/:), i:1 ,~j ((ot;r~ty, f·l,:r JcJ,j t-~i·_,~, 

djC :>~. dit_d .JJ ,; n',dlt of a ~~·Jw,hn: ~ .. ·cilUl~i tr1 f·u: tf'ii'pi~>. 

Or1 .S-1Z-SZ, the d·:fcrdGnt u!fcr~':J a cc·~~:~·s:,icn to this hCJii:icide. !1.:, cf 4-?C-- -~. 
ri') ~·Ct·n fil l>y tbe EreVrJt'li ty dUtiL!r·itil__'':.,. rr:is (::S(' i:, 
rL 

in Hi11s~·:.,..rf: 1-.J ;h Cc~u:.~}' on l('-l1-:;r_1 • 

·f1i 1ld:~_r' Ir111. h··p<~t ~s l\.<~ tl· 
:.cverely ~Jr:;~cr; ,:r~J ')t,;>r·, :' (,~':t·r(~l t-~i···s 1:1 t•,,_. 

i ng tn1 s 
by thP Hill 

~-. c> r· 1 

,:~ u t r-::)1' i t l (''>. 

L irL~- ~ .n 

uf t<;:.:, Ll _11:..un'~ t-.~)cy ir~ tro:.· 
ase 17, hd(~ C;'~·~:rl:r,:ly bC·Il ~]C 

L..;rJ f:2y. :-~.i~s "'·,Jn dicJ as a J r:.ul t r.f (~; ,,,· ;;)r:J. 
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10, G~Kt.LD E.U~}U;[ 
~e~tence Investi9~tinn 

J4NE DOf: Circu::>st3ncrs of this homicide in·-'o1ve the recovery uf an unid':ntified Lo:iy-o~1--ll-24-74. This body "ac recovered by t':e !dtJ:wJnte Sprinc;> Pulice 
De;;;rt:>Jent in a wooded area. This body ~>.as rcc(Jvr:rrd Jpproxir<Jte1y J to '1 "'·r•Ys 
ofter the ho:n1cidr: occurrc·d. RC'cords indicdtc· th,,t the victim, aqe ?'J to 1;0, 
h"d Lrf'n stabbed twice in the ahdur"en anr; tw1•.e in the chf'st. The victirn's 
swtater was ~ulled up around her neck and her pants were around her ankles. 

According to the Seminole County State 1\ctc.,nF•y's Office, the dc·fend.,nt uffen:d 
a confession to this ho;:<icidr in Se;~•tc":!Jcr .,,,, .'. Seminoie County :;t.,te f<.ctorncy's 
Office acvisd that the defcn,Lnt >tJteJ tilut he pickc·J up a youn~ wr.ite fcr·>Jie, 
on Hisr .. ;cy 436, fdtar,onte Springs. Recor·•.i·; fL.r·tr;cr su•]fjest that 'U:c dr,fr,c:dcJr.t 
then d~kcd the victim to h.,ve sex, but sh1 r,·fw.cd f1ccording tu u.e Sto~tr: 
Attorney's Office, the defendant then drove· the: vic tirn to i! "OI;•Jcd oC/'i> ir, 
{,] td:.;,r.t•c Si>rin~o, forcc·d her frcr•n the c,:r il~<<! sL:::hcd her :.eve-r,,] t ;,~"' .-~i th 
a l.ur.t_i:.•; kr.ife. 4s of 4-22-83, no char •. " h~,J been filed rP'JirdinJ Uris i fl (. i '~ (_"i t ' 

Cir-c_w::stunces rrc;JrJi this :....i in·.'nlvL· thi' n_'covcr_y elf an 
:;r,i ed [.:;dy (;f1 11-S-80. usia County Si;critf's Oef•dltmer.t c;; •. Ju,t)y 
n:·cuvr·ced this body near Port Orilf,le in a heavily wc>oci,d ,;rea. Ti:e wa: 
di:ocovt-Th~ by F1oridJ Depa,~trnent of Transpurtotion ein;~1oyee. Ec!·,.•ard 

Rl<Cir·ds indicat" U:Jt the defendJnt offered a <.Unfc~sion to this hr>trric ir!r· rrn 
2-1?-E.l Su\ic·ct ot.Jtl:d that duri the yr '" o: 19/H or 1979, he [>icrncJ t're victlrn 
li!• ~:,;,r ',[r('['(, [r.:ytona Beach ddrnd,nt rr:i""·trdly offr·rrd tr this 
indivic~uo1 for srx dnd the t•do departed thp ~l.tin Street ana In his ;,)(Jfi, 

~tdnt, "''''"ri'ntly advised that a disd]recrnr·nt uccurrr.d concerning thd 
was being trJnsactnj as a result of havir.u '.r'x. lhr· defcndunt Std U,..t 
durJng the cc,ursi· of this arguroPnt, hr. appJn·nt!y chr<ff'd hr·r to dr,lth ,,. 
hid i.tr t.r-,:y in the w,,ods in quntiufl. fir! ch."·)'" Wt'<<,' l:lr·d u:rru.•rri"'J Uri;, 
lf>lldvr•t <!:w to tire· cJdenJdnt's plcJ in Vdiu;iJ Cuunty C.J•,. ~l!D-lO!.G-U, 
fr30-2~29-CC and fr81-2503-CC. 

,)f .. r;f [JCi[· Jnfonr,dtion U•f1Ccr·n:n9 this inridront in·:~llve:, the nnndc•r of"" 
'"'ic!<nl:firc: ie::<llc in ii:llshur·r,Liljh C:uunty, f'lor·irLJ. P.fcon:ir••i t11 thr· f!'!t 
Uri:. hc:dy was recoverc•d. The specific;, ul the rc•covery wen: nr,t i"~O.•f<Tr·d. 

f·ccording t~ DH•'\tive Cro>~, th~ dcf•">Can~ a1:.o cfferr•,J cor.rcs:.i•n:s cnncr:r:,lf:~ t>:; 
(?) hor:·icic:cs or. the Garc!.·n State Pa: :,.:,/, Atl:1n:i: City, 1ic"'l ,L·r·scy. C: ·,tat 
r.ode with Sgt. To:·r Kinzr·r, ric~< Jr, St;Hr: Poi1c-o, "ho did confi>m this infur': .. ,t 
l'r. Ki•,?er cd·,ised thJt, altl:ou·;h •jc.'0nJ.Jrt di,; offer a co:~.Jc<.sior:, the '.;c·cifics 
of the u;r,fcssion and the circu::,,~_,"'-25 ui th, cri ;,P c.d nee r·;ctd •. nr. '·""'"' is t~erefore sti~l curJsidering these ho~ici(!es op~r~. 

It ;,hou]d also tle noccd :i•ct cunt<t with f1c·!: • ive v·c.; 1: :lir.:f•·s Ur deft r,t h,,., 
c1'.0 cc:·itted to f::ur (~) u:i:cr "c'..:r:c ~he" ITiC'C:cT'~. C•i·c:.ivc Cr·cH ~ide;, tr:a: ';:o. 
(2) of these mcr~der·s ere Lr·1 icvcd t:~ r.,; e orcuuerJ ir Pd,C"r.r Cuu,ty Ln (?) r"f 
these murcc:ro ill(: b~lir·;cd to h:OV(· Cl(UI'!('.j in Crdr;r::c ltl\Jflty. tJU(' to the· i :.ill 
cf lew l'nfore<· <dr( il:JU.crritic·' tr.r ic<.J((• d bncJv, 'i·('C'flC', Cld•fU!'"if; (i,,·:.e oll inc~dcnts wcr·( n~~~ pur~.u~ d 

Pc;.lorts ddGJ('t·n,:lly ir.01CccC t'ut tilL' d, fi f.c h'Jo 'u: il·. tr·:J nr fntn (·'i ,,,;,1,: i·:< II 
!.:o:c:icic!cs in \,':,:t;,oin l,·,r.· hip, i'or.r:";!v "'"· liw • it. ·.:,." !<,, ,;, '•·rr•i.:r! ·i (, •:!; 
rc.:·o:;cd ti:e i·: : ... ' ,, 11,1,·" ),l(, (>1 l·'dli "'"''~' th·r• l lrttlr· ir,:u,· '~' ·, '"· 
u rni~iq thi~) r.._~tt~_'r ,.Jnj U:t t-, ,Ji~.- ·,,..._rt J .:·-.'u· rect· ·~'ltd, t 
~·ursu:d. 



-A~~8. C~~~LD [UGEI~E 
·~~(·nter·~~ In~~~t~~Jtion 

(d) 

(b) 

Fr\~.1-~LY HI:.-:-o.:.:-r: FothcrJ ~=;;.·->"2 St.~rn, ~~'.JF' C'J, rcsld~·:, ct 4f~ (.[j.1flt'Jr_} 1,h Urivc·. 
·o·!:,._!r;o beJ.h~ flvrlJ). ~~~tl.t..r. H(/rm._: )L,Wl, ,;r;r (J·~. al')o rr···.1dP-:., c.t t.he 
C.~}lHltry Clu:J od:Jrt'SS. 1r1c dL·ft·nd,.nt'r, i(,t!:J'r i:. cl retired Oi~.t-:i<.t !·',dr;J 

~~·~· th(' CtHl~J;:ii t~>rJ Cln.~r· c~..:~.l\;l"Jt\ fl. Jh·· r~:·ffrldd/lt
1

';. rnnU)f'r i:. (jl;.j ifir·d 
Pj· ;Ltr·rl'd r:ul ',(' \;;..;t (\,:~riot '){;U·~<'!t t-:•,;·luy··, •,L fur ',["V('r'dl Y('r\T''~. 1rw (:(·f<'!JI~·:Pt 
llr\'~ (If:~ (1) \>nlt>:lr, :>t-JPO, .~·!1' / 1). H,r• rJlff."ilrldnt'~ bruu~r·r rr_·',ides ct 
s1:~ Fil~J1C~ [;r1vr·, Ho1.1y 11 J11d 1'> (:·,:;.1\·}': l;y d locJl Ja·dtl ~.C't·vice 1iJ',tdll<!.tion 
f1 r n. 

ih· c:,-,ft·n L;nt I.V.t'. t.r,: r: ir1 Sci:•'l'.t·r t. !dj, 1.-1 YurY en ~J~l/ j) f;t si...:: (t~) II(H·.tt~·"' 

G•,.·,l. ', ",;a?~rce, 1t)i,~ -~.·.·cr. I·~ •.• ~ .•. : rn1~ v.' n t1,.·:,~.: ~.· 
1 

'r' :. ,,··~:cr.;, :~. ~.·l~:.i T. is r·<i tur~l 1 rnv th t: r- L. y t fH· :h·..: 'f ()r\r. Cf: i l d 
_ • -:·'- ~ ,_.... ..: ::' •: ~'~v" _ n:fle:_t that the r!i·~f ;.riorlt v;,~'> ri!'::J\f('t.) 

fr<,rn U1i~ horne due LJ e_~trcT~'.' nl'g]('ct. Tht- d•_'fcndan~ ,.,,~·, the fifth (SU.) c.fi~ id 
of his naturdl rr.c,tllr::r. The fout' {4) otf;~T chi ldrcn in ~his f;~:·.ily t.·:r:i d :s0 LuJ: 
re-c.JvPd hy the t~r:.··~ Yc·r·k ChilJ L'l•lfcn,e Dl-~'Jrt·~·.cnt. This infor :.1:J:"': C.':Juld not 
~;e ccnfirr;ed ·.-~ith th0 Cle6. c;f the Cn• .. ;r-t in 5,rr.cne::tady. 

Mr. e-nd f·~rs. Stono received the dt:·fcr.dan: fn;l': the iielfcrc duthurltic.:. on 11-l-S? 
end cor.t.inued carin·J for the subject until t;.::: v:,:s thirtcln (13:, ()f c~_;e. 
Tf1f' G~::ft:r:dant 's pJren"t.:> then return(d Yti t.h hin1 to the Uc'·;, York L'c-1 fur-~: L'•·;.:drt­
r.(:nt in order to finalize the ad:Jption. f,s a ;~art of the dd·..J~1tion f;,ndliJdtion 
process. the defendant v;as reportt"ld1y examined by a U'Jifl c.r)rr.:Jr",er) (;f a 
Ps;chidtrist, Social VJorker, NursP. Physician ond Psy( hol(·~i:-,t. ((.~:t1J: t ·,.;iUi the: 
dL flnd.:nt 's mothpr indicates thJt UJiS ted 111 sull',('fltJPntly rulh~ U, :r r1'~<.~nt 

e". \.-hth thL' d~::,i~,tdncc of fir~,. Stdr~~;'s Case v:orker d1 1d ~~t..;ff 
oaist. thi~) ado;.;tion \-JdS findlly a;.proved rn 12-15-52. ThP ,~, nt 

u-.e;r fL·',~linrd in tf,c ScfiUlL'Ctdd/ d?'(?J Unt1; dSjC t·l~'c''1VC (12). 

·~/hen the defendcnt h'CS ~-,.;elve (12) yc_H-s of a(y•, tiH fdr:1ily t.hl:n i'·i'r.J~_cd to 
~lc,ur;t. '.:err1on, l~r_,...; York The dcfer:d.Jnt rTi .. ..;ir~rC ir1 t.J.ount Vtrnon lh1 ''J·;;.~ d~/.: 
thirtc,?ti (13), d~ whirh tir;:r he \.;ent to U.c !(,)' J'/C: 1·1i1itory Scl:•Jul ilfat~_>d 1r1 

ChcU.d:r., Virgillia. The defc:njcnt rc:"7",~ined (:t Hor-9rav•: Jns~itL'~_._. 
t~·.e n~:Jnths of June, July and At.:gc;st 1~!::S. ~,·,·)i1e at this in~,titute, tf,L de 
Lre~,ir: bJrr()\.>.·i ldr·~e su,T> of rr.z;ney fn--,·:1 v.n·~o~.r. carlr:t:, cJnd 1 t."LJ·::.c't~ 
back. The d1:· nt ...,.Js "tht:·n nu11t~d out iJf t/H l!(tr·qr,lvr' :1( drl1! ::: t ~~~· ... 

grJnd~~J:rent.~ ~ Clyde <lfl,..J DcJ lJ D udldiil. 

l'l t 19G7, the de~c;:-.iant retul"ned to UH?. hv7:e of his pcn::r.ts ,. .. ~:-; v;(-rJ? nc.; 
in er, Pennsy\vJniJ. [>.;f_tndJnt r-ntercd ~chno1 or.d rr:",ain('d 1:.t ~~\1 1 f1i 

his /Jdtc·r,*.:, ur1ti~ J•_;e tw•_·r:~J-Cllif' (21). Ir' ', J.~~~·~·~'~'r lC:Jl~_-, l'11l c',,,f lr..,cn~'~·d 
near·by to flowt~rtOYJn, Pcnn.)\11·.ar1ld.. Tr.e ~~-- :~·1:(~ rf':·,<Jiru.d ir. f·l r,:1ti J 

e~l i:c.tr in the \.!nitcd ~.ta-~es ridVJ in S·:;,L· .,~_·:· 1973. The d~~,~.,~d.~r~t t:1,.-n 
relocd. to Grc.;t !J.ke>s, illin( .. i:,, ·..;iJC·Ct h:· v;:'J di·-(h.!r~:L'd fr tf;r: Unitrr; (,t..:t· 

f~JV}'· ]r; !~Jvcr·:ucr lJ73, the· dr:fl'/",d.Jnt ¥ ctLn !l' d to U!i.: hornl.' of hi~. P·!t! r:t-:.. ...,hid1 
~·cs i(catcrJ in Orr,i:::r.d t\r;Ch. su:;ject sub",{ :'lL'rlt]l toc,k t ic~•.'fj((- ()~ ,:r~; {i) 
~e;:Grote 1oc.a1 ad:Jr:'~S.l'S. L':--Jt~l his a!"r-e">t cr1 ·~-:-r.u. Det<Jll~~ C'.Jncc·r:1n· t.;~c:-c 
rt:s.i_>nc arc rJted in a latf:i" st:ctior: f-:- :~-,,~r> invcsti0d:,ie,.n. It shc:~Jd also 
be r.cted that the defendJnt ho-:. rcr":"klir:e(~ ir;c,l 'dted since his ·inlti ;~r-r•:st 
s~ ~ -1-80. 

!k. c;:.<j! :-':s. ['-.lC>. S:dno ~ ir~fc,....:•Jt.iu;, r,...c,_:iv 1 ·-~ hu~-- tf,r_ flu1·~·l-~; . r 'c." f' : ~ 

of Cri;:,in::1 L.::w-E.r,fcrc•_:·c·ilt and thl' ('cr,nsy'·,.:n1c ~t~tc ~·.>l·j_,. 

Co1le~!C ,.,:l::r·e he enrolled in COU! _,:'s V•t..Jl1 ir,rJ !f •,, .. ·~t(.-r I" ·.1' 

0dytc·r~d Cor:~·:"Jn i ty Co J 1 n:.cords n .. 'f 1 t···: t t:u t out of t 1 o~ Sf! C'.t;,.. _), ! r.;·, 
defen~~dnt co;:-;pletcd :ntrcd'JC (!{1 to Busi:t'-:;:s an,·! s~:1rs. Fun•.;'.;·.i:IJtols. ':.,;r-it:'~ 
this COJC,.f' of stu-:-:}·~ the de 1 t:rhJd:Jt r-~r..Ui\cd a I.'J,'; C!'/ ... (,_,;:,_Hct .:c~:;i1~·j a 
to:.::1 of :1\r;e (9) sr: tcr hcu!-s during thi:.. c-:.•J\ _,1· of ~t.udy. 

~·h~( h 
DdyU;r.(/ Cu···~:o .. _mity Ccl1 records d1SP rcf]r; 
C'·:.'Ct.'::l;cr· /6. !9/7, th·,' f~·;:.:.i.:;nt ,~t;f'n:r•d cl.~ 
c~ ~~9u:..t 2J, the dcft·rJd2rJt Crltrr·~~ d ~dfif,C ~~ 

lhrit fllJ"' f•.•,J;'.l', ('3., )';/j 

' •, in tht· C· ;·t, 11 ( :l tc · 1 1 

( r :.:nlc c ic::..~ d fini 



~'J, Cll ;..:_;._~ J ·_·:-, L ', ~ 
t'~~·r;:.._·nct.- lr·:~•:'..ti~·,3t.ic.-n 

On 1-'J-77, the dcf.,_r.;jr.:r~t er~tcTt.d c ~.cr.o.•.d cl<~·~~. in·.'q1·;Jn:J the r·p;.:Jir Clf ',:11<''!11 
'Jci~Gllr-~ er.0ir:es. Tr1e cour:::.p v;.;s 1 is~t'l~ o:> U'·~.fi z:J. ~~;tJj~·c.t r·'cci ~·c·d an 
inc~--~1ete for this ro.jrse w~ict1 erd~d en S-~-78. 

Incor·;:;JrGted Cvr:.puter School, ?dt.~ DeYdl:) 
This co~;rse of study ~jS a Cr:·tificote 
this cour~e of studyl the dl'fc_•rjl_j,_:nt 1 

Per~:, r,vrristov;n, Pennsylvanid. 

FortrJn, t\~~Llll!J1 v dnd (.(.'bol. The dcf·_· : ;nt 

in C~.Jn•~·u ter )c i enc e. O·J r in!) 
lhf: pr·r;rp·d:r .-qi WJ r; f 

!_jr·oJd:;(!tf;;~ fr~.~~:-~ thi:, lr~:..titutic_;r! 

on 10-6-71. with- on e;;;erogc of JD. 

Frorr: 9-2-fA~ thnJugh &-9-71, the dcfu,,!:.1nt atlc.ndc·d tf;r_- ',·ii'.',qh ic~<ru1 lllr_;l. r,r_hc,:;l. 
/,:·:bler) Pennsylvania. The dcft:rl'l,_n1t rr•c.eived t1is hi sci::Jo1 d1~,] ; (;r~ 
6-9-71. f.,~.bler school rpcc,rd::, rt'flec~ tn.-,t durinn 10lh r~r-d~Jc, tr d~-fr·r•'-~,;nt 
w.;~ r ..... dr·d lS2 out uf 3(C <:,tutJlr;t· thn1n-:_: the ll;:.h d'!•) :.r11: di ;, 1•r~.,r•t 
rr.;.r1~1"! ~J:i nut of 3·~5 stud(nt:.. 

Durins tr.is cour~.f.' of study. the J. fcnda.nt .,.,.d .. (!'--ttvc in thl' b.1r•d c_;.;,; LliCJru:... 
S•Jb,~•.<t ~;r;_".t.:d tht· clarinet anJ various c,t~.( r- •'L-;ir•d iJ:~.t_rJ:"-·JtS. ~·Jt.,>_:.t 
c1so inJicates ti,.Jt he dcvei:_,;.-;uJ an ir.tE:rt_:..t in c.on.f1u~l"'(' sci'---n'.._i_· dv··1 :.his 
c~·urse of st•Jdy. ;.~_lthoush unvt:ri-f'iedJ Ui,: dcfcr,dant rt·ports cne ir;.~;(~(nt 
dJriG; w~ich he was cx~e11cd 1 for fightir1g 

frc;'l 8-2~~ £,7 the d~ft:ndant attended SL(!dy \~rove Hi·~h I c_hr;~)l, 
Cc,ur1t_)"), PcrH~~1 y1 vdnid. 

fro:n 3-JG-CS through 6-S-G7, the defu1du1<t <1tlcnJLj )t'dbti..'L'lC' J'JniUl fll:Jt, 
Sci1oo1. 227 North GrJndvicd, Ooyt(llld BecL_h, Flc.ricla. 

fr~_,:•1 C-lG-C~ t.lltOUCJh 8-JCI-(,~-. UH· (Lf• 1idt:llt dt~111dr:d t.f:i· Hdr~;td'Jf' J·'1l:!d 
hr •.• <!L:·y, Ch,ithdr:;, \'ir":Jini~.l. F:i con;~, dt tr1i', ~c/.(Jol i11dicdt( tf,~t tf,. fi•iLJnt 
hJd J ~~(·u: <J(d,jrl::ic !(lli,-·d. 

Tl~ls lr,f·Jr·~ .. j~ion is Lasl-(j on c~,ntdct Yilt~ Duyt 
the Pennsylvania State Police. 

(c) ~if•Ylif1L: On 6-2l-7S, the' ckferd<Jnt :·.J(I'\t 1 i·\Jihcl1nd C1onfr11:Hr_; 
at ·the. Pr~nc.e of ~\_,,::cc- Cat.rHJlic Chur·ci, t, Sou:.h :Lvd f~'·Jd, Gt;·,~ ~ 
Sutject 'rVc.>S married by Father ;.;-.elio C. ia' rdst,::r of the· ; 1 1"~ 
Church. /.!,v.:ti1ablc rl'cord::. i i:...,;~! ti:et L..:,i~ ;. U1L· f~r ~t r .. tJrl 1 

the deferd'-·,nt o:~·J his wi fc:. 

·;. 1U 

ln Scptc·r:.Jer 1975, ~''·~ritdl difficulties 
d(:-fendant physically abu::- ~ns his ~-.'i fc. 

tJ,•(nTl y·;- _,ul t.irP; fr ur. ti:r' 
t involvin~ t),t_· :!. :, r.dur1t 

atte:t.;,ti to choke r.-i.s wi7c's c:1'l >t • .-\~, n 
re:a ip. In ~~..1rch 1976, U,':l -~t:f\ ·• · · . (_ c ~ 
cour·.eling V.'ith Robt·r'C [\;vis,~;_:)., ~-'-;._',_(' 3uu1cv.Jn:, :~,,_·::h. 

Duri the cour~c uf this r,,,.;rr~d::~--, U:,• tit f 11t ...;nd h1s ..,.,ifc· n::,1 ~i in,:; 

1 
J, 

2!, X fout r:u'-jile 1C'Cc~r>C-l•~· 1i, ~,., r"Crtr ~)n ~)-3i-7(l, t•·. _iect's 
wife left hi:-;: clr:j c-v~:r:tuo11_y fiir·d f:"'t- .:: di CL' -7t.:. Un 11-'J-/t.J, 
Cir(t;it Judcc ~:. L. ~h t ·ir!·- •:,;, (i lu:.Lr, ,id 1:,' 1·;·r ll·; 
fildJ on l·l~1S-76. r;:) c.hllc~r·cn r~ 
as a result of t~c diss0lutio~ of 
c.!Cc;t.'ir·f.'d during Lhe (l'UI'Sr cf lhi 
f1hJt,i1e hY'!C, 'dhich l,o,'.J:::> Vc'l!JL·C! dt ·:-,j 
tir:c of th€' di·.rcrce, there ri.:s an out~.· 

Thi:::. in•'-,rJ"·,cJtic,n is t•<_,t'd 01: V.._!l::·,iu 
C•_f('·dc.,r,t., r~r. and ~~r·s. fu< _ _Jt-rl(> ~,:,~rl;' 

1ht· cn~y ~,~qr:if;­

t::f' _:,: '/.. ()[) fuut ~· · 
1 n\; t <1 J t. r•'C (; r , ·::l t ~~11." 

uf S'_-.,lSO ~.r~1'·. c.-. 1lir 

, ; n ~ ',' '· , 1 r· t t t ( 1; , l:., • c r 1 n t. J I t ·f; ~ 

i: 'i !-i' r) i ,,r,; r i ( i-~, J 



... 
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-r,~, GE~hLD EUGEr~E 

:sentence Investi9atic,r1 

(d) RFSlDt'iC[: At th0 tir>e of t!.e cicfc-nd,J11t's arn·~t on~ ~-P.O. he wa•, n··.idinr; 
at tr~e ~-{viera ~1ote1, 182S RiJ·;·:v'u~d 1\vr.._'rilJP, Or-r·,.'nd 8edc.h, l"loridJ. [..'r_fr·;•d~r~t 
rf·r:ted a one (1) rom.1 a~)artr:1r·r.i 2-t thi~, ad!j(p<,·_,. Sut.jr·ct <llso n··,id1··J G1f;fl('. 

ht·cvrds indicdtc U:.Jt the defcnd.,nt b(·~t.~n ,..)~ cuf:yin~; this n·:, id(':i((' (;n 1-l~-(;Q. 

rrom 11-l-78 to 1-lS-fiO. the dcfcnddnt r(':,idPd dt Garri ~'Hl f.pdt~tr~r·rJt', (fr;n~:l·r·ly 
Gt:rbyshire ilpdrtm,·nts), t:J'S Derbyshire RnrJd, Daytona Ct-lch. /1r;r·id.1. [Jf:ff'nrlar.t 
nnted d studio a;JdrL·;.,~rtt cJt thi:.-. addrc:..:,, f'lyinr: rr.:r1l in u~·· ,~r· l)J'>t. r1f ~~~~;~ 
per mor1th. Defendant rfsiJcd at tl1is dwelling by hiir1;clf. 

f-.ccur·,j;r.J tc corltdct \..-ith the pn:>:,l'nt !1\lf.ClCJ:r of the L'arrinrjt(JP .f,;,{:: t_··~·r:t.~,, 
Ccth; hrnJld, the defer1dcnt foi feitcd $20 of his securl Gr·).rJsit dL;! tr1 GL~· .r';' 

to the dJor at Uli:, rc::.idcflC('. r~:~. Ar·nrJld statc·d th.Jt t I(' w•·r(' f~l CJLf.~_r 
d, ffi(_ul tiP·, cr_dl·~ t 1 :.in~~ t::e (;,.f., r:•~dnt cl·Jr·ir':; this f'·,_·r ic1d (If n :.. id•·l:; .. 

Frc~~-~ !;-l-7b thn;u(Jh 10-30-78, s.;~·ir>ct n~idcG .-:t r;21 f:~-idt·· /,\/tn~;r 
[Hc:Ch, )iCJrldd. ~u)je'-t resided in J (HiC (1) t·l·d(UIJ:n, c,r··l' (1) boU: c;-:1'l1;: ,·It, 
~-cyl:;g SlSO ~'€'r F:Jnth rent. Su~:ject resided dt this iir!-::rl',:, dlone. 

Fr0·:-1 :..ugust 1, 1'-J77 through ~.Jrch 22, 1978, the dc-fpr,rlrlnt r::ainta1·-,r·J n·~,lrJr:nce 
ot 1!.73 \Ji1d Pv~c, Holly Hi11, F1(;riGa. Tl1is rfH,idenrr, .,_,,)~, <'J tillll' (-~~ t,r,..~rt;r_·r­

t,.;o (?) tJdth h·:1:r11_ which th (:_fC'IL~Llnt n~t!lri~dirH·:l for h1~, irJtrH·( kl1il: :t this 
n·s:dc-nlP, the dciend(:nt p<1id ~2) per WPl'k rent. Dr:fen·~(:nt t 

res iCc nee v 1 hir:~sel f. 

Fn.~r:l 1977 1977, the t;E:ft_;r:dc~nt rc:sidcrj at 91~ ~l 1<..h l\v(~..o~. 
Holly der.ce ~"JS <:11so ~1 tf•ree {3) twdr0o::~. t·,.,r. (?) tJ~,u, 
h~;~ c. In is rcs1Jence ·"'J.S also O'"'neJ thl: su~)j(·C~ 's. f.JU•r:r· to id 
52S per \·:cr~ n·nt. 1he defcr1dant res ct ti)is dv~t:llinr; by h1rro~r~lf h'r::~, 
rt'':JL;:)nsible fer· rjintJir1i tnis C,.;t.·11l 

frur Aufj:.JS t 1, 19/D thr,. ~.:;h 
h1s porent::. iuccted at ~f 
i~, a three (3) bt-droon1, t:.vo 
~:r and ~~rs. EugEne StJno. 

JJ.•iU.Jt y 1977, the d-2fendont C•ccupil:'cJ the of 
Club Driv:..:, On:iond Reach~ Florid,:. Tnis resider.-.>:· 

th r:~.._~:-!(• v.-hic.h ·was cdditional1y (ii:..(U}-!l((] Ly 

Fr-0:1 6-21-/':; 7-31-/CJ, the de fvnd(:r•~ occupi c) ;r. X GO f(,cjt ' '•1 iP Lilf''{ 

(Jl T·ir)-(·rcrcek (fcri·ll'r'lY H~ill PG.:id). o,,;.,)n\1 p,f.'tJdl. f iot'i(j(J, Thl', ri' ]r.lf,'l 

i~. cribr:-d as a tw-J (2) t:;:-·,~irl<Yil, t• .. ,o (~') tJ,~u~ n:Jl)ile f:'WtC. D,:fL·n·Lr:t ,;;;·t.rt: 
thi(, rt_:~,id~:nc.c dftlr· hi~:)( rdtion ft(},r\ his wi(c 

fro,':"] k:,.vc:~;::cr 19i3 Ul!\_::.J~_;'l L-21-7S. tlh' d~·fcr,_:.-;!,t uc.c:~pil·d the h:_,·.e of .11is. ~<ir£r ~:.. 
at 46_ CoJntry Club Drivt·, Or:·:·Jnd FcJch. 

frurn Sc~--~er::)cr 1=r7(' th,-ud~-_;h Sc~··tt ~ ( r 1~'/3, tilL' 

field Holel ·loc(:tr·d ~n r lc\·:vrU:.~·n, f'e~ln"'-yL . ..:~\i.J.. 
roc-"; ot t.hi~ rcsirj,_ •:c..c. 

de f,~·nd,.-t r1t ! (·::. i :.h ~: .; t 
llvfdiCLillt r(_:r_,)d- <] <r; 

!~1. ).J':·t 1:j77, ti.t r1~ fl'',·irf~'t! ct ti,~ 

01d ;-~r·ch Pc-.dd, ,:,;· t'r, i'tnr!;,_ylhll>ld. 

r rcc 
~,t the ti'C, tf:i·, >·l{:s tr;t.. t,_·Jii:c·r~rt: 1,7 t· 

dtf,·r.dcJnt's (Jrc•r,'ll;-,1rtnt<:.., Cl'; .,, ,)nj ll<~ ~;,i'; 

Frc"' (,--l[.-65 L·'J 8-30-65, t:-.~ d'--'•c:-:d_jn: at:·~·'lJ,·j c.d 
~i l i ~\.!rj :-ec:0~·:•y, CL.J th·.' ., '>t'i a_ 

1:· O:..tc.:...·r 1 \:,~-~r"':nt t-;wj i>i:. ~·cit't .• •t'> nl .. ·_ut•d iu :·,~ r,ri,·LJ' (J;(_;( 

l<:;ur:t \'ern:;n, r;C'o'i Yod. [.;L;C:I·:;,~l: OC\ 1 1:-~t'G this rcsid, r,·,~· LirlLil hi·:, r··\( 
tf _ _;- Hc:r-:Jrdvl: ,'--~ilitdr-y I.Hl 1CJ (,~;-

Thi:. infOrT'K-lticn is t,:.)t.<i c. cur-;~,:c~. ·,.,i t.n 

r i r:J · 
l· r i Vd tr· 

(. f ~ i ' j 

uf (r1r:;ir~'::::.1 Law lnfc1 :.:c·-:·H.:nt, r.·~~'J'];.',~nlc: ~ -.._, · ;.· (, l , ~-. t ..:: r; ~ ,' 'r . ct ,-,' • i<;_; 
Stcr>O. 



~~J, G~~~L8 Eu:~~·~[ 

.-.. ~-"~nter~ce In·~·c:..: ~~~:tl( 

(e) ~.[-_L!Cl!(J.';: The Ct.-fe: L:nt hJS r,~is1·J (~s ,E~ E;·i':.(OjJdlidn or,d (;~tt"ncll'd 

t~·JISC-::1;)".11 Church, C.-~ s.uth HdiifllX ;;:·ivt:, (!;-: '1/ld fH:(J(..h, lic:rido. 

At u·.e t~re of till' '-~l·( :jr:t'·__. r~·.Jrridfjt: or f.-:·1-/j, he h::•r· dttl~HJlrl'j tLc 
Prince uf Pt.·ac.(· Cr;lil··llc ·~).i_Jnf., CGJ j~;:Jtf. ~i :,: P·:l;d, f::r;· J Lr11ch, f );;rJr;,J. 
D!:'f(·r.rl.:H:t dttt·r~:it:d thi·~ ct:~n.t: !'L·rlu(Jicrllly until lhc ti••.r· of hi:., :.,;_: .. Jrdti{jr: 

in f..ur_;u'~t, l97G. Tl~t· (;t fcnrL:r.t th··n di~.(( ntirHH·d ,;nv c1f • i·Jc i:;tr_·r-' .t. in 
a:tr·r.dir:r; r-eli(:inu~) ~.ervict·s. f\ccordi:! 1 i tu trw l.k~-d~t;r.frlt. nf ( .. ,·rt·ftinn'~ 
cr.a~!1in \·}. L. C<:CJr·;c. the dt.····r,,L;nt prt·~.q.t}y r:rofe~~,;''~ !J; [;P (j CoUir_,lic. 
Thr_· L.!C'fl(:rt:~tr;t o~ [(,rrPcti~db ,juthcr·itie::, fur·tf,.·r udvi~c· thrJt th!'": (~~ :r '1rl(1i1t 

h,:s (~ls;·,lJyed ~-.-:riuJicJl in~.\ r-r.·st in dtlr_ritjir·,'J sr·r-.;l(t"'') :.i11:::.C' his iw•)t~_vrdtirjr. 

{f) It~Tl::·~STS ;,~,D f·Cf!VITIES: Ceft:nddnt sL.:tt:s t'1at ~)ince hi::. inCcirCt-r·Jti:Jn, his 
a·c.t1v'1t~es hd.;e-be::~n----firT~Jted trJ readirhJ ar,d Y.fJtchinn television. Tt.:~ dl_,f'r_wj.Jrlt 
(·r~··vs rt:·cdin·~j r:otl~)llJi GE'<JUI\](Jhic, RP-111•'!''<, OH;r<~t: Pcl;lulr:r ~~f·(_l.(·,'lJ:<C> <Jfj•i 

ur~· .;·_c.:ir.e. ',,j:._)J r·'-''::-;;•_ct to the: ;j,_•f(·;•c:c;n~·~ intvr·vst 111 t_r lc·,·i:.iu::, IH 
st.::u·s U.t:t hi":.. f.::v(,rite S~IC)dS inc;~Hit' tt_i:i· •. , Star", 1'T.J 1:·:o~c( .:(\/ 
·"'r ;;f:r:, ''f .. t:,r:_ S;<,rts", La,Jr-rr,r,0 ~.\_1r'. f. . .. -r icflrr f·,, .. Lrr1ri' er'G thr: '..._1:.:_: 
9 ~ih·i'," 

;..,,~1(, '·::; 
"L,'( 

u-.~ dt.7'e:·r<L::nt's 
Sldp Str)ry' ar.rj 

favJrite m{rvirs ere "E1r.z~nrJ 
"(;!:It' 'r.'ith tfH \ ind' 

,. " ... ,',_;. 

Subjl·':..t stctcs U-.Jt [•r1or tu hi~ irlld!'Cf.Jdtit:r:, his !'odin iri~trc::.t Yid:., rol1cr-­

skoti~1- Sulji·c~ ~·~JS actively Jt~V~'h;.-J in :)¥dt.irPJ ut th(· lucd1 SLJrll:Jr:t. 
Skat in~ Ct:rrtcrs ~ut;jl'.:t 21so f. >'S dllrH.i lJr;J Di~UJ r::u~ic. D' fl'f,'~Jnt 

child, ht.· U1ul-' ( .~,):1'':. i'l 1ln..Jo·:· ddrh ... inq 

0f·fr·ndant dl~o enjrr'tS music, elr<tr~ nics 
thl' c~r:ft.·rddnt r"t.(f::i .1ed 1es:..JTI:) i:, v;t,! :r;, 

int.rr E·~,t in el:::ctr~nlics anri r:e::~: . .:ni~..:~_, 
fdU.t:r. 

dnd JLJtO r~ec~,anics. As a chilrl. 
1oi.O ond c.1drlfH•l. Th1.· d1 7, r, >Jrrt ':, 
0;1r~·d frorn contact with h1s rp( ~.d-

iflC Gcft'fr~dl1t ~·-1t 1 f ,d;~.·r.UXII':,;lv1y t'.·J) (;, ;rd(~~. of Li·_;drlttL'~ f;tr d<J)l, l:·lt_r', 

dr1r;,~~~~l a~.prCJ> ~c·:y vne (lJ ccse ut L~·Lr .,,,.t'L·k {while r:,,t in>P'-!_ra~;_,j) 
of11j f1.:t(') tf,c· 0\~:(~Sinnol US(' of r:,,;ri r:J C·Ct ~.tr.1t.r·d th.,t ,llth'JUrJ1J f:!· 

·..;u~, dr·ir.r.in'j (Jt tht ti:~~· of er~cf: ,_;rd tV• ry ht,:'i, id1·, li1· l.'d' .. rHJt i11t'ul( 

On 9-~7-73, t!•c t..ic:f·.::li~dnt e;~llSLC'l.1 in tile Lir;itr:d ~)~at~::.. r;GVY v.•h(•((: h~ ~"r:·., .. i;_ 
U"',til 10-ZS-~'3. The dl·7 1_'rldcnt ·:>n1i~,t('d ·ir r~·Jrristr:•·drJ, Fun:..:,yl .. 'ar,)d l~;,J y;,;s 
disr::~.crc:r;d in Cr·eot Lak!:S, Illinois. :-.~:~·i~>ct n·cr>iv1·d un He·~-, ,r·(rL~f· [J::_.t_f,dr'JC 

after :~-;en~y-!·line (??) dc!\lS,du~-· to hr_·t:lth r• dS(If.S. Accur·di t~) t'ri' l!.'!ltl_..:j 

~tate~ t;dvy, the defl'nL~,:nt t:,uJ en lr·:~q·o;·.~._-r en~ istJ:lCrtt" in t t: · l1,1':~ tr.v;_: 
problcr~s prior tc.- enlistin'] in ~··e service. St;Lject•s Scrvic~: r;t, is 
nstcd as 3E-1C?-5l-742. 

(h) Hi ;~l Tf' · 

s '[_j ., t.; 11 , 
)/L' ~~-:-::;nc:~ .• h.::~, brt·..-.'r; drid b:,;r~ hciil·. T/1ro dtfl'•:i.rlt r .. (:. (' i/~ 

~ccr en his ch~n r!:-u; r~q fn·· dl: ditL·t-cd~lun in 0:.- f, .;_f,, ,1 ... 

r:2tC>ly fcur- (4) )l:or~, i:i.iJO~ ~,uljcct ill:,o r!dS 0 SC.(if~ CJJ: his rH./1 ~: (:( 
rc:..~lting fro~ kri•_c surjcry dui'ir19 tfr:..) yerJt of l~i/3. 

occcsic1nally suffLr::. fr._,:--: ncrvC"'!:JS riisurc;crs. ((·r<~oc~ "r-:ith ,~;>·U.·Jr-itir-s ut 
Flc__,r-idd StdtC' rr'lSL'rl i>dlCdl Urli: irv]i1-{lt 1_.(, thdt thr· ch·fr_ 
clcssi f1ed ;;~, :,r,;(j('-(:' i<··d1r <Jl. In is c ld~J i flcfltion ,·: 
eli ib1lity nf l1;,ltr:·d .,.,,,~-~ ·r-iitr-~in U:•· flur-idt~ ~~tdt! I" ;ttl •·• 

of tl(•r;,s !',.rji,,;1 hl('td•. ,ll~.o i'·V(dl thdt trH· d· ft r.t i ~IJ/('fJ '-'''1 

t·ut suffl·r:.. tr <~':>ll~: ,lti'f:: t h.:·, JL(rntl_y t>~•il l',' ~ 1,1_, 
gL~::.~.L <.:. by the Flur 1 Pl r·"Jl-ti::t'nt t·f ~. tlf.t t, ~ l,;r!: .. 



:\itO~ GE;::,;\L D EUGU;~ 
c~er1ter1ce lnvrstigdt:on 

(i) 

( ., t• ,,_ d 

his k '·'-'". 

H .. J~,pitel, i;hi1u~je1phiu, ~'1.-:.rJ<.,'/J~·unld on 4-l/-/J_ ( :_t 
i~. ho:.pitdl in urdc:- tor~-.;\.:: LJr\r' fr.Jr_;:·:crl!.'-' (('"i•)';f.-j fr(l':' 

On ~~-?.l-73. the defL;1dant V.J'~ ( 1 l'J(.I.<Jr-~<:..-ci :Jy OrUr'·,•'~il 

t.,<_, d cniLil the c!t:fr·r:r_~,-~nt c~'f!t ... r(·ntl'l :,r;f:r·n,d fr·;::r ;''-' .nd fr'rlt;erot 
in{~idc·nts of high fc·vcr. i·:::p:Jrts f1_:rU--:·r- suq W'>t thdt thc.r:· ft"/r_,r:, 
often exc.l'cded 104 d•:>·JrC'('~,- As d lhi1d, thc-dt>f;:_-n(~dr;t d1sc <: r£:nt1y 
had difficulty with motor lOor·dindtiun ,!f,:l suffcrr.d n:wc~rous 
injuries by r~1nnin9 in:u •hlls <.Jlld fJl1in:J do.-m st-;ir-~). 

Tt~e Ct:fr.:r:d,!nt did rHJt n S~JPd~.ir.rj i.Jf;t!l the dr;c (1f tv1•: (2j -..::1d alsu 
h;d a hC'art defect whl was c-:)rreclc,.~ du(in9 edrl_y chi 1d~,fJOd. Rt:pr.Jrts 

st thJt at tht? ti~"(' the· Cefuod;,;rit '"'dS tdi,cn d.'··•.:/ fr 1Jr:J his notu(d.l 
r, he suffc·r·t;d ftu::-: extrcc1e r:c 1_;lcct. S;)Pclfic~ (Jf U:e d(·:l.:r,~l,,nt's 

cd·_;~;ti~_;n rL-cords hJve been reques.tlJ fror~1 the rlew YGrf duthurit~<'':, 
bu~w Sc!-'.Lflt'Cta.dy autr:oritir:s Jdvl:,e thdt :-;u such recor-d::. c;,ist. iJ,;s 

is based or. CO~'ltact with B(Jrbara Ga.1c-.ki of the Fur1ily c.~;urt e:uJ 
Se]r£:3dte Clt:rk 1

S Office. 

The dLGve infcr.nution is based un contdCt \-lith the llur-'idJ Stott h·i';.r.:r., 
h.nr.::.yivcr~id StdtC PD1ice, t~_.r_;cne ond Nc,r·r:(J Stano afld thr_· dt'c'.:fldrJr:t_ 

( 2) !he d(:fenddnt 's first (GfltGct VJi th f•h_~ltJl Ht'i}l th riutk.­
at tne age of five ~5) ~onths. This w0s a res~J1t of 

t 1.e r,._.-,~ Yori< Stutc V!c1furr2 auUw: 1t n::·u-.'1~~~1 thE: Gc·tr_n,~~rlr:t fr h~._, 

!"JdLJrc! rr~-~_her. Tile :\c,..· Y-~;-k 1,..'e1f<.:r', r1u: ities appc1tC"itlx cc-.rcj J ~ 
sevf:"'61 t::-Jdl'--·-~tions or1 the rlc-tc:,:~-(jn:, but :,~·r_cifics of suc_r, cr-.:-, 
f..\dila~.le rt.v:;:·d·) du _,t tf,Jt rJL L,t' 0:;e uf thirtL·'-·n (1.J) r·.rn:~r 
the d:•fencJJnt VdS le~t::l 'uradoptJ~ 1(-". 

I 

In r~2..rr:h lC-J/6, th· d(:ftnd :11:. rcc.~ (On~.~ct with r:~A .. t.Jt H. /'l:,, /~ [; 
4,:.~ Sl.:lJrll'/i' [),Julev,tr\1, ['<~ytonJ Ft , !1 !lr. Ddvi~, (~ f'~,'/i !·i .. tr :-.~, 
(\~'i,!r('rltly r .. Jd runtdct wi~lr U:•_ ~,t::ljf: t ht'~<i\.JSL' h'? Y..'.1c, \r~;~,i, :!·) 

dlld',lll·l hi-s y.,·jf, dn,j c·,·nt::~~,_~lly tcllJJ,>; ],es. /\lll:,J'J' 11J :.,~·r·1fi,,) ( 

[_(;rr.i~;;1 thr (>:c'l":t cf Dr. [1,lviS 1 i~; r C0nt,,_t ... .-ith u~· llt,f•"'J,I ,,r•· 
unl~: ) ti;(' :,(~Jrt dnrsJ1~~ve trw it of the F',fChi,,,tr·i r,c:•,,:t•' 
c:;;,:_J.;. __ te.J t _y C:r .. Uc1 vi·~ tL; :( :J 6- I~ ( 

G:Jrlng the cr:~Jr-::.:: f cr·irrlincl 
~.t·;.,l t C: tP t):•_/' (, \: C''Ji 1 £ v-:.1 !J(! 

fn:1L.dt).._'rl', {:l't.' nd~·d d'td dtL~, 

!{'.) 
\<''j 

(H 1. I :~; 

(: r: ·"' L ~ .,, r._ l, · 
j t· t , .. 

_.,:.· r1st. \ut; .... ,Lt, f1·,;. (';J 
r.;1. !:;(_:''d. l i · ; ,__ l 1' 

i I ' ' , f ' 11 : ( I ~ \. i ' l ; i / ' . t • t • · 

-;ch, Florida; 

f'~._YCfl(_l!IJ•;ir_d1 i_v itidll 

(C) i'~·., '1G1u]·iul ha'c,:tioc· 

(E) 

4·~~ ~'l.'l~bn-r ;:t.·Uit, 

o~~ica1 f'JJluctit_.; 
~~JtPd G-;7-8~. 

· -~·i:~,ci ,,. ::-;:·.:·l·r·t H. 

E.~,-\ c n, 

. '- : ' c tl/ " 
:,} ' .1 ' 

:~ l t ~ ' I fq ;>L<;r J0 

·.- 1 ~ .• ).' i· 

cr'--' 1 j 

>: t ' ' 

! 

c 

UH'L0~~~:3~T: fror:. 1-.)J. t:;rv,_:,;t. 4-1-{~0. th_ (;;.f,_:l·lv~Jt y;<~s l•_,_,:•·~ L:r ;: 
f·.t;s-t'a:.J·.;-nt;- 116 f1

,J'.,(;!1 /\vt.: .ue, ~;l~yt.OrH r :::h, ff(_:,ridt.J. L: !t_>i';',L;nt -,.;(;s (_ I;;' !\..IJ 



;;Q, C~CJ.~.D E_:_:GE~~[ 

sent~-·~ce Ir ·.r·sti.;ctic.:;, 

Gt this l'~-~··bli':.~i:'('flt in t_r;,_• C(:)(:~ity of cl ~~r.;:·-cn·,k, f',~rr,irllj s-~_r/1 ;:t:r [ !;(. 

Ot:fcnCunt tl:r;~.ln,:tid thi:.. (':· ... 1nJ,:.vnt dt th;· ti:: ... crt t,i:, dtrc;;.~--

r,ucrdifl') to cur~to~ct with tli 1_' \kftr;r;,;.t'•. ('!'·;•;llj"t•t. _l(ljf) f'rl:1lt;;., :hi ,;• ;11~ 

Wi:lS a n·lioblp inCn:i(h;d1 Jf~ 1 i d ~p·t·!t (•:·~:1()_/r('. Fl i"Ll1lip~. ',t:t.·r! tr ·.h( f.,: 
r:e> r;n.:d(·:-:s v:1 th the dcfcr;ciJnt durjr:J h~~ pl·rio(: • .. d l'r·;;JluyL.\ nt.. 

~ ~~:~ 1 ; ;,~- ~~: tl: ~~~r:h l - ~ i' ~~-,;; ~ h t ~:~:l;',~; ;': ";::~ ;'; /;'; ~ I;· ,'''; \' \:·;~ d= y c :::), j ':' ,, :~.', ~ , I: ~ :: ;.~:·; r, : 

c.t this c·::. 1ish;·.c·r;t ir, U:c cc:rc.city cf d dc·livery r~·.;Jn. !t~_C\H··Ji·::- t<J (:;• ~-i~.t ,.,.;t,r, 
fr·r~.::_.;\11~'1 :<,!' .. ;(~er, L_L,r,::J r:tl1er·, tht• cLf~:;,:,:rt tr,,·ln.Jtl~i thi ''):· .. ·::~ ... ~ 1 

.• t 
nutice. [JJc to this t·~-~~\1oyr:;.::nt bt-lrHJ u:~ o v .. ;:.i~_,;:,ion bnsis., Ui" 'l;1'1_ifil .. · ,Jril 

of w~ges are unkn•Jwn. 

rru:;~ 4-9-lJ U:n·Lnh 2-7-79, th~ defL:ndant hl: ';)I by /l ;r lll'', ~ ~; liLh 

)trc:e:. H01ly Hill, Flurid(t. Ucfc-;·.~,:nt .:.!S ,;. 'ddt U:is l-~~~~t·l :· .. i1· 11. ti.~· 
cc~_.:,c:"..y c;f an c:;::.;:ren~icc fid·:ic, ~:srn::-1·~ :!.i:)~ ;-,.r- h·,.:ur. inq t_,-) 

(~~,f~~ ~..Jr:t 's s,u;:•.:r'/t~.c)r, Cr·c:w;..:ll ~i , tr,:, lont t~; ;,r 'i-
f'i:;!~t in orc~t:r to rt:turn tc trh-' fo'_)d ':>t..r':ice :nj·_;~· _), 

':.Yt:ry we;, hcd no drir~ring ;:n-.J~lle~:~ .:;.no h\~':> '-'n·~' (_,f tn:· finest. 1ro:li ( duu1 ... ~.: ·, v,·~~u1d 
f1·er wont to r::cet .. "'lr-. Sizt..<IOr2 stdt,:d tha.t hL rJd dd,.1itivlct11y 1-..n·.~,,n ~he (~~'ltrd:;r;t 
for dpprc,; :r·~ctc1y thre-e (3) Or' foJr (~)_years ~~~ i,Jr· t~) his f_/l)Jl(.JJ::;cnt at z, :·:o !J.c.rir,r: 

Fro~·~ 4-lL:-72. t'.-t.-79, the d~tcnJJnt w·'::. t,:;~;li·Jv .. d by th:: HrJYicrd J-.:•;r::)c.;:
1

S 

ar'd U.S. 1 ~ i~atio:-:al G1rr~::·ns~ f1or1du [1efr:·1C,1nt .) ._,.··ic-;~·---; 

in the Cc~nJCity of (1 COC.\k/di::,):·,.;n:>r.cr, C'dfrlil;'~ $3 JS ~'t'r' hour. f1CCGrdil1(j to (On-
tact with tflt' defendcnt's fon;·cr su~ervi::a'Jr, lL.; Your~~~e~ tht..> defer1dJnt tl'll·i!,JUd 
this e:":-)1v)r:lrlt bj quit:in0. 

1 ·~s. Your.;t· Jdvi~.cd thclt the d·:>fcnJJn~ 'fldS il 1ir.t1l' t~:.r·c·rtJI·,(·r!L;l, flifl:~-/. !1:.t 

re l i a h lc 

f r 01:1 l l - 21 - 77 3-21-
r:enrs-.JC!Ur~;d·l t ~· Dcyt·JnrJ:' dC.I·. f i.:H id'..} The dr .. ;lf\l._~,:r:t h~ i' .. _.~·-~ 
nt thi~. finn in thE.· Cr.:f·<JC:itj cd J t; ,,'r . .Jif flclr~ t11H' bird~·t~y v1ur~;r, r<Jrr,ir\'' 

S3 ()0 pl'r hour. f;C.Ci...lrdi to c.cr~to'-t 't'1itr1 the ~:. •,;J;:i·l'\'1:(,r, (r·r, 'll'.•;r:, 

the defendant terminated is c:·,;lof u1t dLk tf~ his fui.i:_.<rl' U1 r 1 · r·t fl1r· 

on 3- ll-7[L 

.l· ! '· rl: 
:' 
,.,, t r' c. 1 ; s 

Mr. 'Wilson advised thdt the dc''--:,Lu-: Yh;S a 
not rni:!ke too rT.Jny friends ~hile c·~~-~~,-ed by 
Uwt U1C' dL·f1 nd,int w· .. JJld ~~ t~. .. tl"/ t,J\~ t.L ,:r1'i t),:t r· , i:r r1: 

mr_;st of ~1i~. ~reuk reJdin::; b,J,:~s tlrl !!'!Jil tt.'l_),rl:ll<.: .'/. 

f'rorr. 4-10~77 tf;n~u~~r, ;:. ··-/7, the d .r:t 1·.)-s ; :'-,;·' J L:,r ~l'r r_; -__. r:, · ·:~ dnd 
Catt·rir1q Service 1()-:att·tj ot "..f.c RL(J ·~)nul f1itt.·rt, f(iiJ(: ~~~'''f', fl1;r'~ ;J,rt:;J,lr!t 
WdS er:1;_J10vt:d in t.t:C Cd;'.:~ity of d kit(ii~n !:,_ 1;·•f, L•lt'!Jif<'J ~-;_7rJ f•>r ); il [,•r:lr-r~)rlrj 
to the dt·7('nc!l:r;: 's ~~;~.r r ..;i~,~-r, frc~r:~. ~-)t i'~.t .... -: • t'· ~~L fer :;-:•:t tl r J~l .; ~·, l'. 
e::1pluy~.er;t (~~:e to a r:.;Ludl '--'' ·:h-r~tu:•,_li c ·;.,:unlnt_; 1 :,n(·y sf.~rt(_,, 

t.v the [~l.r·:_,l r r 
:·J, ;·, ·, -~ ;: r, t__ ·.·,, 1 s 

Fror.1 ?-17-77 -~~l t.-l-71', th€. c'ef·-.r:i.Jt,~ \..,~.JS t·" 1·· 
3.30 :<Jut.h,~!\t1._,;.-:_ic /'",·.(:r'.~;e:, Cr -,;,d .:cr., r-1 . .-··:'L:. 
corj(~city of a k>tC.hL·n f.e;l~l('t~~ C'.J!!,ir.~_J ~?.3C ,'Lr· r:·. T : . i -; I ~ ~ ' • r · 

~ 1la t ~.t.t· ~. f C:!ii.~ 

I :(!li 

~~ r~l~~ ~~ f ~~~~~ l d L ~'~;~·~ ~ ~ i c B~ :.~ ~ ~ \~,;¥ ~ ~~, t ·:~<: ;~~; ~-~;:; ~~ :;~ 

Frc1~ 6-21-75 throu~ 11 
U.S. 1 end Gr.:r,<Jdd, 

ur~y1u_r•;:tc'nt ~-,dS wi U1 ~!.~· d, ~ 
lrtL" {,h·f(·r:dJnt t1 nr:i;1,; tnl ti1 
furmcr wife. 1f,is lnf:q;: 

fj,l ;( _vt.._1 :l/ 

~~·; d 1 ~ 
; , r .,.>' 1 ~ 

·~~~nt'· :~:l,'•.r L:tl.r! lf L:,,,:lli:r,r;rJ 
!"i;•l,; .. l, l\t ['r·iur tl• t:,•' t If l.1 ', f ·' 

'n ! , ', , i ~ l d t' ',' l) t 1 I (, ] ; ; I : ! I l~ d:) 

~. r r. 

f: 

I (, I ~ I 

~[J> 

(' .; 

li' 
f ii::l 



;he or.1y t-'i,~.l U:ct !'~·ins t;;:...:_onf-ir!· .• r:; t;y this wri~_(_•r is .,,ith t:.:· 
~J·:~-.:t.e;r.c ]r,n ( y thi:.~ Ri·,;icrd ked C.u-~ • ~. Ir.n), ?i~J ~rluth r~t.Jc:r.~ i( 
:~-,;(>n·,A:, f;,;)'~fJrid Bhl'_h, flvr·idd. rrior o. ~ ... ,~:::t uf Crn:cc~i:)nc~ r•-'.'Jfd', do 
r·l'f!ect. that t.he Su:JJ'--'' t ·,..,\1~ (';1·;--dP:rL'· .. ! ·Jt !•11~ L·St.;t)ii~.'J:·:•_·nt L,; df; i;·~Jtt>l_y 
thr•.C (.J) ._.;rr~~. J\ .3 -~' ~·· ~:1t·d .. [\:·!rtr· Uf (urr(•( tir_Jr:::, f•·CtJrd·, further 
rt:flf.:::t U1dt the suJjl:·: tJ.l_, tc:r;rindt1:J f: thi;, f•:q;.1oy::r~l:t du(• t') 

1 
•• n~,h 

:..hC;rL!•/·S in ;~;:·ii l:JJ·. ~~~is ir;f~ r;-:dtior~ h'::, CL;nfirnr,- 1j l)y lr<l' I<Jrc:?_·r, 
;.;r. Cr _. ~~. 

Frc.~l l-E-7S tr~r.•wjl~ 2-1·~-75. ti;(! d1 f,··riCLirJt VI,;· (' 

ful' ~~r1t:n·y ;;_)t;i,,JI riJelity. JJ) lhirtJ Strr·,•t_, J:,J y iiii!, f1ri/)(;. 
c, ~-cr:.:.~qt ·,·,_;::, (" ~~loy~_d dt this fir:;J in the C:<l;JdCi of d cn•d1t c_1 ~ J, 

d ( ) l'(l i : 

f'd rn 1 
/l'j t() /lf)f] r•\d /'t l' II f 

(. 

rr 7-?·~-/:1 t~~ F:h l(l--?iJ-~7 11, ~he di t(ii;J,-;;:t h'o. \!':;;1(·./'~.: ·Jt [f,l' [ !, 11•"· 

[r.;.:ch [(.~'.Jl, 1{·:7 r.rut: ;:.tLH1ti\ 1\vttlUt.·, Or:·,Jid :1.h, };'nld1: ~11 !•~ 
,,...._ ·, ···•;:l(·yr·d Lit thi· fil: irJ u.( C<ql(l(_ity (If d rJc~.· l.ltri. lvlr,i )i. 
;)~.·r h.IUf~. [ . ._::~r>d.;nt 'n'C~. ter-;-·qir,aterj frur. thi<;. (r-;~;1 L r:u(_·;: ~,fa 
;'0;(()11 cr.r:c.l. en 10-S.-74. This infurr·:atiO!J h't.:S ir-o_•r] hy t~ir· .); f,::c:,ll:t':::. 
f~l'"(_•f SL'~:Et-vis~.r. ,J;;. 2S Kulzer. ~:r-. t·:ulzer oc_;(-d th,Jt t/le dr~~·f_!•r_: .r.:. h'dS 

,::! y;r');j tl·.~,](l'r'(f' end tr.,jt he pL:·fo;·;;·~:d hi~ lju:_~f·.: ir1 a tisfdl tin; ;•.r.c:· 
t-'. r . ~. u 1 i 2 r s t r1 ~ c d t h a. t the t h ~· f t of U1 e (.he c ~ r. 1_• c c s ') i ~a tr_ d 11 i s cJ i ::, r: i ~ s c: 1 • 

F"r 4-?,:-j::, thr0:J'Jh 7-C-74, He: d:.--·:·cr.~~.::nt v:\-,:o L':·p1o;.•:d by ti1f.' ho1 i lr.11 

Surfside, 27CJ r~:)r~h f\t1r:r'tic /'wpr:ut', [Jdytc;na ~;l'uch, Florid<-'. [Jt.fc r't ,."·;·) 
er>.p] .~t tr.is rstabli~hrnrnt in tne capacity of a desk clerk, carnir:J SZ.OO 
per r. k::co.--di"'8 ~J contact with Res(' G0dt1u1d, Ho1i Inn, re-;_c,,...C·~. 
hJ·1c s),,cr.· t.ccn dr :.tr-oy;;.j ar1d U:e dt:fend,lnt 1 S rCc.JSOr• for ~Jdt t'JJ"(. i::, 0rr~w ,.,,, 

FnJG 12-(!J.:/3 :hr~J;F;h 4-1·~-74, the dt·fin.~J'lt w(1s r:1:~;ll 
!~c:rh·t, l~tldlr PLJ~·a. [L• to•1a c,,orh, FlutidJ. Th( 

Ly f'ut1l) l ')tJ; 1 r 

Ly this firT1 in the cc;<:.<i uf d stoc.Ypcrs~'n, C:clrni 
p:;,;, 1 ~) '; ":1 

£·;:,r.1o.t::,cnt WdS U:r"indtt>J to th~ resif}!:ction of 
inforr..,;tiun th.!S c:;nfini,td by f.A,Jr-ic fLJr·p·.:r·. l'cJ:;Ji>-. h· 
Prrord~ R[prr~t'r:t,ltivP. 

s~J~,jcct. This 
) ~)l;;.f't/1 ~-(/( <J/i(: 

rrorn 12-·3-73 ta 1-15-74, the d, ft·t,dar:t hdS er-:;11cyc:i L:y J~f~cr:,~n ·,•,; 
(fcrr;r-r1y f·~CJnt 1 ]"•",1•~-y-\!drd), )(J~ ·~ 'J. .• iU\id t,_,·. flU> • fi..Jyl l'ld f:• -;1 t,, f J:,r i'i.: 

Ddenci,:r.( 1-:d'; r•rr·;>lt·~·('(j ,lf u;i,, firrn in t!ir· l" It,; uf 0 ',tn•' ,,, ' r "', ·r·_: 
$2.00 ~1t:r hour. Stone was :~.·~-~·.inat.,d fnJr: thi·, cc;Jl , 1: r]'-''-' t_(, 

theft. This inf;,r·;:Jtior· was ("f\J:fir;·,, J t·y L~·~· r;, ··~ fit 111 ~~ 1ty 
Director. 

Fro::-. 9-~,-/'2 throuari 3-~·/-/J, t}.:"' cL_ 'ci,J,.:,.. ;;lo:;l_'d ~~~ th1.' 
Cl)q·oratiCJn, Ccw1;1t~tcr Sy\~~:·j, ~\;llli, Pcr:p·,,/·.,··liLl 

in the caprJLity of d (.•,_!," Til(• d. ft..r.·~·H·t W'JS t! :·:.;r Lr·d lr 
this £r:,i-<•.lCJy:.L·rJt d.Jc to a~:.encc·- dnd ':>',· 

!J• f n t ~.,:d '. 

cf r:.inor rr.J:.~,-·,_·nl i,-;v;-1lvir.q u fL·:-i~C' li 

(~, f(r,d~:! L's J···r::..•rul·l rvl(lre.!:.. /r,;'::> :~~:tl! 
.ft.·rs:Jnr:c1 ~~crn~;t:'r, Ar'~~c·lo [.e:,1cC'. 

Fro: £-20-72 u·.rr,~jh 9-12-12. t:~c d~·:cr,.:_:r:~ '>'I' 

Hospital of the· lJnj,_,l·rsit; of r- :<.-h·,:t·id, 
P~·nr~sjl\,;r,i..!. ~··._ ,· ',~;(~r-,f ..... ;:S c··;_,l t· ;~, 
CJ:::~:;t·?r ·:~·er.J tr·r. 
U~duthjr·i;r~ jL~~ 

f Ll"1"id fl t \o,j) '(, 

·T r1) s in f u r·::;.__d h n 1 ... s::, ~J.: ,-, ( :~ 

·, ,•I·, .f1f! ir; :>,. 
l ,: · d 1 ·• c C•!. t ,; : t .... 1 ~ 

;·~ ZJ]'t·d t: U •' \,r 

I v· ~ .j' I ri 1: 
, r~ 1 ~ ._ ,, , 

ti, i f''_i<) 1 'i ljf' '1 ,, t' 
CC•r,t-~·t ·;,~i!_i, 11·r 

.. 

1 ; r · , ~ 

Fr:)~n 11-2-71 Uir:.ujh 6-f..-72. t.f,!_. defL'nd,::nt ~.d'., l, ·i t !~i yfi ·""T 

Husplt.Jl, Eryn "~uwr /i·~·cnl.}l', Gry!: t·~,_·;.,T, PLi·l:~ylv,i~:J. U:f• t 'f.:', ·1·._,-,, 
in the ccpccity ~f d co:·;··utcr o;'cr·d~ur. Tf;, :i\·f:-r·ddnt )., r.·•.· 1;:._,. 11:, 
;~o~ition due to "t.hrf~ 2nc~ a1ccf.01 n::1d"tc'·.~ P''c~'lit l:;is 1nf 1 >·r,,L.Jc:n ·.-.J.:-, 
ta:.ed on contdc t n·i th tt1e f<.s:, i~ t(l~~: r'crsc ·::··-·: j 1 t·(_ tor uf f·.· vn ;.~, ·,. 
Richord Ealdino, 



I 
I 

.. ·_:--

;Q, GEF:.\LD fL;~_;~;1£ 

.Entence lnvc~tigatiun 

Cont<Jct · .... ith Consol iddt··d Cic;dr (or~'(.J(~lt ~ indi( ,:t(·•, thdt th,_· dt·f,·r: !.1r·t .i.:') 

(':';llCJyt:d in Ui(' CtJ! 1JCity of t1 1\lbotfr fr •l<l L ll t/J thrr~ilqh :·:-JG-(/J. fu ft·rHJdnr 
WdS c.!l~O ('l:<pluyed frur;J 12-2/l-(/J tiJr(I()~Jh J-].J[I, {, pcri()rj ()f f•r;,;Jl~Jj~':• ll! 

frum 6-15-70 throuijh 9-11-70 i~, .-1l~.r; 1l0l.i··J ~i:i•, inffJrf' .. !f i(!f! Wd~. ((•rd ir;·,r·rj t;; 
Dc.vf: Ccldfdrb. Erdnct1 n,\lld:Jl'r of thr· Cr,;,·_.r,; i'l.!i·'l ( i',::r LoriJ:d,d.i(ln. l~r 
(~:)ldfdrb ddditionJ.lly indiccJtr>d t.h.Jt. thr• d··f<·;,.J.,nt'~. H'•rk ~·IdS tJ),.,·,~y:, ·.<11.1:.­

fcctury and thot it ·,.;as accur·..:JtC end aL-''-'Y') V.';·~llE:ted Y.'ith ll'l WcSt;·d r::,_;tju;-,_ 
~·1r. Grddfarb indi::dtf"·j tf1·Jt the dcfl'ndd~:t ·,vJS v1·r j rf, ; ... ·ndJt,lr~, •,iHr.'lirt'j 

r:<Jtur·lty his r:.:.. ~-ubjt:ct's cJ(·:,cn~: .. (' n:vn·cJ ·lid'> c~~·~.c.rilrc·d c::. 
e;:;.lrp1ary, n th::Jl (~(:fenddrlt w0:1 dl 
b.:: f ::::rc tr-e prec i sc :1J itt' ng t i r·~r~. l·~r. 
dcf't_:r·rGc.:r.t. gc,t. al0~J(~ Yl?.:ll 't.'ith (0-'I'Jur~·t~,-~) 

i ( (;i; t in::• d. ltd fif. VL·r· f!:.i~l, ),! ,· 

dfdrll d·~rjitiurt,;1l•t ~tdtt_d u,dt 
dr.d his <=,u;)t:r·.;i<_.;)l-~. 

C·u t 

7-l-GE~ thr··:)~.r:h 8-?3-6.~, the defend.-~r:t ~·•;~~ r>r·;~l by t~·.c (r)'l:,()]irj(:tf;d 

"r· C:--q:~r(:tiCin, ~~~{~ \~illCI--J f.•.rc~HH.', er~c·1fr·r , iv,;rrio. Su::jr·c~ h\JS 

loy::-d ;:t thi;, firi.1 in thr::' ca;··ecity of a ll;:)·Jrcr c(;r·n n'J r:·inirru:--; .,,.,~·_;~~·-
r:ct'::. lt,ility durin'] this ;.·c-r-io:-! (If cn:w:r:t ir•/C;lvcd ~_/ ... :,r·i(:-.tior:, 

~~,f ~~: ~~)'~.J~f~ ir~g and sh:~~~)ineJ of ci'_:rlr ~.\rcLr;, LJ 1CI(d1 .,.,r,(l1t:sa1er~-- ,;r,'~ r-"tc.:·r1cr:,_ 
noted. tf1c dcfc. nt d·:f.i·Jf tL·d thi'.. e;:·t)lc..yi;i nt orr~~ ~-~-(c,,r; 

tv rl ~ :- r· (' t t.: r;l to schoo 1 . 

(r,~r,';..:r UlfiCIM~ f..:,J OTlER ~iR,(JI1'l\L ~~ft~ft>HriJ~,: - ·- --- - - - - . -

f-?8~,[CU1C)P: !~::.sistant State Attorney lJwrence \J. Ni>·.on cidvi;,(j U . .Jt tf1f' Str:,·_· s 
p~~-S-1 ti'CJn 1,;ould be prt'<..ent('d at thl.:' S~'ntL'ncing Hr'dr-ing 

~~:~·[:,·~.[ /,fj ':EY: f~Ssi~,tdnt Put1lic Pt'ftndeJ H;·,.;urd f'lur) stdtl':l: "l r~r:, r • . .- ~.~r.:-
r~drlnq .for d \~:r)tpnciny /it_dr·inr_1 J fc1··) for· d !IU:',;JI.'( ot f'I·J',IJflS, thdt fd],j 
~lunrJ ;)h:J·Jld ri•Jt be ~entcrtCt!U to dcdth. 1 ill~,u fee:] tkJt the o<j~t·ov,Jtir~'J cir­
Cu'l~tonu.::;, dv nc,t ou:-w0igh the mitig-Jtin:_; circur:;~,tJnces in this cc:~.e. 1 wil'i 
:.1e ~-rc~Jrt·d to ~~resent this pc.~ it ion in detuil. dt tht· tiJ~re: of ~;r:r1tC'r1c ir-rJ f:r tlrir:rj" 

I 

FHJ-1!:31-r:C 

In·Jestiaatinc; Officer in Case ::23-L-:J-CC, l.t. Uon G,:udsc-n, fi'e"' ?1,PdCh Pol ic.c 
(cp-~·r-tmen·c·s-tat(·;f:-,15uc to tht: clrc;:::)L~ l'':, of this ( I•Jt' ,Jrjd flU"Li·!' 1)~ 
f-1urder cor.victic,n~ ~o for, I 1il~'C.' th:..: !Jc..Jth :ilflt:ri~L' i:, V.'Jrrl:llt'd ir1 t!~·::.... :.,e"~ 

Ir;·;estica~ino 
o·f tree-sTd. t~:d ficer in Case ;:'33-12-)-CC, D~:-.·1d J:wi~.:.n of the Vc::usia Cc-urrty S~.Lr-iff's 

-d~.:fcr~dc:nt sho:.;1J receive the['.:--,: ~'L'n!3lty in thi:, ca:,e 

V!CTlf-'.: Cc~-::--,ent rccei·.,ed fro:-:~ f<r. c::nd t<r·s. Eir~ st is as foiL:·,,v:s: "Jr~~ rj;,::th 
or·-a--fa-r:-.ily rr,t:;r-tber or close fr·~L'ftC i:=, f'0Sier J(CC;•t ,,_,r,r_,n th1· (,!u:,c- is i'J'_'I.t,:1 
or ncturc:l. 8:..;t ~,-i!len our d0 ~~r, c:,:,}c.<"'!n, 'to'.~s rl·d in lC•/S • ... ,e L-:d +o 
1 ive every day of our 1 ives t.h this trr"~gPdj. 

After 7 years, W[~ '>-:ere ~~~t-jfi·,··d by- u;[' rlot-idd {qj:fi',.'t li.f'S th,·~t cl_!·u];_; :,~(r:'! l,," 

cor~fessed to Susdn's murdC'r-. (h;r fitst reaction ·,·,;L:s <":r·l';c-r anr; r;..•:t·r;~;c'. :-:~-/ v:c>: ld 
this rr.an, a strJng::r. do such a thirn? 

We have follo~~d t~e d~v2lopmcnts of t•• 
lt 's hard to undcrstJ:nd hm.,r a hu·.,:r; ~ c1 
pr·oplf" ar,d nnt feel any rcnr8r·:..c. Tl.(·~,c 
had no rc~:;·(·C t fur hun~.1n 1 i fe. 

Std:;o Cll'>C' U<~ i:i f'.l~·L'r (li;-: .r:_;). 
COuld ()L•Jit,.('rdt\'1}' ilcH(11:r ~.u f',;f:j lf,:,"( r,~ 
th~ Ct:~:;it~t':J bJ o IJ,Jt!·ful ar1; .. ;] t!1ut 

~ociety ~r.oulJ not td'e 
such hei,,:·u~ crime~. 

i~.:llty f,)r ll'J 'r'ii'>: 1 J-1l ttl,i: ~Ji>.-<'lf• 1 jl'i . :t~, 
,-\it i i ( i i r, t j'lllt i · i;: • 11 t. Lr. r :; 1 •J < t : f·'l 



.. ·.:./ 

f;~, G~~~LO EUGE~~E 
~~nt{·~c0 lr1vestiu~tiG~ 

Nea7, in cCditi.)n to ru:,r)itdy cuttir·<J rwr "oncp r~r- t~ .. Jic.f". 
in ttJ~S c,J~e due to rl~f~rldJrlt's plcJ in Vt;!u~l~ (c)unty (.Jsr· 
end FCl-2)03-CC. 

r;() f. f:,l 1 !_)('':, W '~I' f i 'J (:d 
!li;tJ-1CJ·~f~-u .... :ti:U ?4;~~-CC 

On '11-12-77, an ei:;hth r.lurder was CcHrUirittru by u,,. dr:fc'nd,nt upr,, l~dry ~drrlern 
MulGlJ(on, "'J'' 2J. At the tir:IC of ttJiS ·ilicidc·nt, thr· dl'fl'l:ddiit ""' Urii•:r;.J,,_,.,.,j rJfld re~.id>w; rlt 1~7J l-l1ld Ros1·, Holly H1ll. 

During the yeur C;f 1978 or 1979, a ninth J:runl•·f' ·,;Js CCJ;;i!iiilt.··d by (!,., d,.r, r"i•Jnt 
jdnP Doe, JOe unkno·,m. The rc.c:uins of this individuul '-'do r<'lOVPred by 

Vc1usia County Sheriff's Dcpctrtr:lcnt on 11-S-i:O. 

Ru:orcs indicate· thot the defendant offu·ed a cunfcssion tr; thic icid•, c,, 
2-12-i:l Subject stilted that, duri the y,•Jr 1978 or lS79, he p-ickl'ci u, · c. tin; 
up on !·~cin Stre~t, Daytona Beach. defend"nt repnrtedly off,·red to tni~ 
ir-cividual fr.·r sex and the t·wo dcpc;rted the l:ain Street area. Jn Iris c c·>ior., 
Stano ad,iscd that a disagree~ent o:currcd concerninQ the b~inJ 
trJn~cctc·d as a result 'Jf having sex. Defendd<rt stated thd, cc·.:rs·' of 
this crgu~.ent, he choked the victim to death and hid her body. "l''S ·,;ue 
filed ccncerninJ this incident due to the defendant's plea in Volusia County 
Case =80-1046-CC, #80-2~89-CC and #81-2503-CC. 

[Jn 1-20-S~J. a ter,th r-;urder YJaS COI::'"")ittE·d 
agr:: 2C!. At ·c.r.e t i~~c· of the r.urdcr, thp 
tictel and ~~cs uril):l~loyed. 

defc·ndant ur·:m l~ory Cdrc.) ".::f.,Jr, 
nt YidS n·)idin~} ot tr,e R1vir-rr~ 

f\t·corcs reflt:-ct tf,Jt r1i~,s ~-~,_!~->,,:r suffered five(:·; 
(?) WClUfl~S tO tilt' hJC k Dlld (dl(' (l) tO the thi9h. 

[;urine; an interview witn the cefcni~dnt on 4-1-30 Sc:t Paul Crow >ra', ctdvisr~ t<.ot 
U.e ,fcnC.:'lt >.-Js, in f,,c[, iblc for this hii!liciclc·. 1·1r. Stoll() ,,Jvi•", cJ 
~~~;t. Crr..~,. .. tl'.,~t he hJd CJic.'cd victirfl up or1 /\tL:JT1tic f:,vcnt~e 
, ... ,·sen Avl'nuc StJno advisd Dc•tc·ctivc· Crew ti· J!. "" tly r.'!iSri(·C 
wi:.n respect to the questivn of sex. ~~cconlir:q to f·ir. 
the in:erst·ction of C1 ~i,.r-ris Sou1cvl1rd dnd i·~tl~.on r~vrnue, he ret~(.ht..d ur,'JI·; 

the se,:t 'Jf his venice Jn·j sp~~uh_,d his knife. StJ:1o th·.:n advL_,r,d Ct..'tr·cti';(' 
Cr<;w thut ht· :.:,:,!J~d the victim in U.te chec,t. ~;iso l·:"i1ar then ri;·r,n<entiy slt· .;,;-rJ 
(,yer cs she 'w.J~, trying to forth_: cJuvr. 1fu.: dt'fl·rrddflt thvn nr•'Jittr_;ly f' .. ;llr·ci 
her bark and che ;,cffle>·cd ~-ni:c wJund t'J t tl>i<Jh. ~> :·.,;:,,c t! ... !r >· ·.,;;/ 
::-~u'n::(•d fcr,·,drd -.:nJ WJS stn;ck twc; (:)) addit1ri',Jl t1:::cs in ti:t· L·ar.k. 

(Jn 2-lS-cO, t',e cJc .. ,r:·r.ch r·.;ndcr ".JS ttr•d try tiw r!f'frrvl,nt u;·>n Tr;ni ii ·':""'· 
'""' 2C.. fii·cc,·d:. furt'•c·r ir,<Jicutl' thut l·:io; i!.J•.!i><k·, :.uff(JL'd ,_, tr,:.J] ol flftc .. n 
(l5) w:runds tc the buck of the heed, fc.".>rtcon (14) hYJilds to the side of the 
(,ead and two ( 2) wounds to the f crcr.,~,ad 

On :>9··80, the 
witi1 rc;.~rc dcfendan: i .• ;~:s in~·-·r-..·ir· .. t·d Jt. ti~r> [\,ytur,a [;; <JCh f':)i ict· [h·;·.art:·t.·r.t 

tr:is irci t. Tr.c c'1 ft'nC~·~nt 2·~·/i' .. J'(; [:\ t(Lti ... , l'aui Ci t',lt i:(· 

r;ad ic;eri fsU,lOn~idsc,,_,;J/,·,c!i•..:e,cfludrcccr·c •;( Sf'· h,;,,• 
sex Uit· ~ u .. cf ~.JG. S t,~ r. · • 1 :,cc lh t~ t h'l.' Cr til(, t 
to the Pr~r;·r:)')(? Lane cf'~hJ f.J r:l~~'t.:' )(X, f:..ftl'r tr,is \'1<.1S 

dpparently rcact.ed u,,~~r his sr,lt, 
Jefcr.rjdnt then rt·por rctri1ctr·J 

StobG-:d the viclim. t tk;: <·:c~~·i',ld Dctc~~ivp Crr",·! !f,, 

t/.( t ... ::) t ' ., ' I" 
lj ~' fr !1 t 

! ·~ i ~. s H, f.~ 

victir"l fr(;~:! his Vt:hicleJ ct ~fiiC.JJ t.i• [~(' ~L~b:•.'~ fkr ~l'nTa) fT
1
'n--r ti;· 

ject then re;oc;rted)y p) !1ir;r; l':r!·'·,~kS Ol1 tf,•• circ,;;n•J Mid (r;;,! r ,< f,J_ r U,. with t.rcnches . 

In cor.cidcration of U.~ dis;nsil.iuii in this CO•·", t 11c· Cr;..:: l r·,y ,,;,r, tor "lc· 
tr;e circu::;stances of the ln:.~L .. nt Of~·cn:;t:S ar~~; tl:f f,:<.t U(:t tl.l ·~c (r!S('S rJ; ~nil 
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should be sentenced to death. He could then expErience the fear and helplessness 
that all of his victims felt ;~hen he chose to end their lives. 

Like Gerald Stano, we would also f('el no remcn-s(' upon his dcJth, os he ~cr·,·~·s no 
purpose to us or our society". (d:Jted flpril 14, 1933) 

CfiSE #83-lRil-CC ... -. -

VICTH'.: The victii:l in this case, Kathy r·luldoon, had been raised in Foster Homes 
Trlih€ State of Pennsylvania. f1s. Nu1doon 1 S rarcnts passed av;ay vthen :.hl' V1u::. 

fourteen (l·l) yecrs of age and her brothers r:ilve since moved. Contact ''"s r:wk 
with ~ir. and ~~rs. Roger Hopkins, RcJute .#1, Chad:::.for-d, Penn:.y1vcnlia. ~ir. and l·lrs. 
Hopkins apparently raised the victim for approxi•"ately one (1) year, at the an,e 
of fourteen (14). r~rs. Hopkins stated that 1·1s. 1·1ulcloon k~pt in close cor.~"ct vnth 
her but v;as actua11y on her own tJfter g!~adu~ting from high school. t~r. and Hrs. 
Hopkins hope that the defendant receives the Death Penalty for this crine. 

YOU_~C:,U_L __ Q_Ff.fiiJER: 

The defendant docs not qualify as a Youthful Offender. 

PLAN: 

The ~cfendant's plan is to develop a Work Assign~cnt within the Florida St~te PrisoG. 

(I) REST!TUfJQ.";: 
----·-·· -~-- ··-·- fiot applicable. 

(2) COST OF SUPERVISION: Not applicable. 

(3) Q_l_!_iR COSTS: Not ayplicable. 

(b) ~PEC!AL COiiQ.I.I_LQ~'l: None reco:m:endcd. 

SU,'t'1AR Y AriD ANALYSIS: 

Before the Court is a 31 year old white nale who has entered pleas of Guilty to 
charges of 11u:der in the First Degree. 

··Specifics in Case #83-188-CC involves the murder of Susan Bickrest, aor: z,:, cJn 
12-20-75. The body of Miss Bickrest was rPcovered floating in Spruce-C•ee~. at 
approxir:--,ately 4:45P.M. According to the ~ir:ci·ical [xamincr, f1iss Blckre~t dico 
as a result of dro-.ming. A second cause of death is 1 i>ted us "manual s ation 
with extensive abrasions and bruises noted'". Rer;orts furt~er indicate th;,t 
Bickrest suffered bruises to the bridge of the nose, tip of the nose and arc•u;;d 
the nostrils. A laceration to the lower lip and a minor laceration to fhc chin. 
>~ere noted. 

According to contact with the subject, he picked up ~liss Bickrest at tf,,. [!r,t,
1

-
/ shire Apartments on l~-20-7S. Subject advised that bftcr forcir1g tt1c subj~:t 

into ~is car at sun point, the two proceeded to the Spruce Creek oreo. Subject 
stated that, while enroute, a small aroument ensued and he struck the viet with 
his fist. After arrival at Spruce Crc~k, subject reportcdlv for·c~d ~:iss Bic~r~st 
out of his car and a second incident ensued. At this point~ Stano reports 
strangling lliss Bickrest and placing her body beside thr: water. Stano advisrd 
that, although t1iss Bickrest sho>.·ed no signs of life, he did not l;clieve ti.ct '.r.e 
>~as dead when he left the scene. 

During the course of conver~sotion ¥lith the sul~j,ct, ~;c str1ted U1cJt h(· h)d b•c·r1 
drinking, but was not intoxicated. Hhcn que tioncd ccnccrnin ti1c vi( tir1'~, octiuns 
prior to the second incident, ·Stano advised hdt ~-liss ~)ickre~, '.<'dS "b)t

1
_hy" ci~, 

she was .aware of her pc·ssible fete. Stor.o il su dclvised thdt ;r_: L;1d '\o:'l~~· i(:r:~~!t 
that he would cormnit this homicide. 
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Specifics of Case #83-189-CC involves the murder of l'<ary Kat.hlr:cn l~uldoon, a~e 23, 
o~ ll-11-77. The body of Miss Muldoon was recovered on 11-12-71 from a ditch 
located on Turnbull Road, llrw Smyrna Beach. According to thP Medical Ex<~millcr, 
Miss Muldoon died as a result of "a penetrating bulict wound to the head, crmbined 
with drc·l"'ning". 

According to cont•ct with the subject, he picked Mi~~ Muldoon u~ on Scabr0czc 
Boulevard, on 11-11-77. Subject stated that he furced 11iss Hulcloon into his car 
at gun point, end the tlvo proceeded to Ne'ri Sr:.vrnu B(~ach. t·hile enroute to Port 
Orange, the conversation turned to sex, at which time Miss ~uldoon refused. 
Subject indicated that he then struc% Miss Muldoon and procerded to Turnbull Bay. 
Upon arrival at Turnbull Bay, Miss Muldoon was reportedly forced out of the car 
and subject follo•;ed. Subject advised thCJt a ~ecund orgurnent tl:cn ensu,"d, at 
which time Miss Muldoon was aQain struck and forced to the AccGrding to 
Stano, he then shot the victi~ in the right sid? of the 

During the course of conversation ~ith the suhjrrt, h~ advised that he had Lcr·n 
drinking, but was not intoxicated. When questior1rd about tt1e victim 1 S actioris 
prior to the second argu;nent, subject advises that niss r-~uldoon b:::car';f' 1 'uncoo~erot.)vt-'·· 
end w·as most likely a ... :cre of ,.,hat 1.o10uld follov:. Subject id~.o drlrJcd that he hod 
"some ide.;" that he 'wtOu1d commit this homicide. 

ile, subject rcrorts ·incic;cnts in ~hstchi'Ster ((Jur~ty, i~c .. , York. SIJt;jr:ct 
sta U';CJt, at the age of th·irtcen (13). he wcs rc~er·red to ~he Family Cour~t 
fur ~~u11in~ fire aL:lnns Subject also report~ a Sf'cond rcf1·ndl fur tlir-~·.Iir:rJ 
rocks ot cars from an overpass. This inforrr,Jtion was unable to be confin·cd 
with the Clerk's Office of \ies_tchester County. 

As an adult, subject
1

S first murder conviction occurred as a result of a dou~le 
murder on 3-21-73. This incidrnt involved thr stabbing of Janir M. Li9otino, 
Jge 19, and Ann f,rceneaux, age 17. Hiss Ligotino had been stabbed a total of 
thirteen (13) tir~es and Arceneaux had been stabbed a total of five (5) tirres. 

According to the defendant, h6 had trJvcled from Pennsylvania to Gainesville in 
order to visit his sistcr-in-lJ\-1, Janet Ottilini Stano. Defendant indicated 
that between 11:00 P.~l. and 2:00A.M., he sa·.-~ two (2) 1;hite fe;,'ales hitchhiking 
somewhere east of the college. After so~e convrrsation, the two (2) entered the 
defendant's vehicle and proceeded,to Northeast Avenue and 18th Street, Gainesville. 
The defendant advised Sgt. J. L Plitch, that just f)rior to stuppinq the car, -
Niss L igo.tino said sOr:it:'thing which he did not 1 ike. The dt:fenddnt t_hen re~)or·tPdly 
reached under the seat~ pulled out a hunting knife and stabbed l1iss Ligotino 
a total of two (2) tin;e', in th~ chr:st. !<.t that tir<:e, lh<' ddcndant stuU·d that 
~1iss Arcencdux wtJ.s having a har~d t·ir.:e getting out of thr: Cdr due to cyllrJdricE:1 
esca"pe-proof leeks. Prior to ~1ls,s ArcencJux c~,cdpins;~ the def"end<Jr:t n.'portedly 
stabbed her once in the arm or th~nd and also OJ\Ci.: in the chest. The de>fe:ndont 
then reportedly exited the car, chos;_·d r~iss r~rcencdux and findlly cn1sht her. 
The defendant then stated that he stabbed her SPvcral .rr~re timns. St;bject t~:cn 
reportedly rctur·ned to the car ond lc\c.atccJ rlis,') 1i tino Lil1cn over in U,c, scJt: 
9roaning. The dcfenddnt V1cn repcn-urJJy stabb('d s~, Li~lot)r)-·1 a totdl of thn:e (J) 
~ore times in the back. 

On 9-6-73, a third r..ur-der wcs cor:-::Jittr-d by the d~>fcn~_:,n:t tq;Jn ?.,\rhurJ [~(:Ut:r·. ClJC' 

17. 1he defc-nC~nt had recenfly hccn dis:~;isscd fr-on: the tur-r;Ju(]h~ Ct~r-p~Jrdtion L:r,rJ 
hcd tr.:~veled to Daytond Bte:cr, for a short vacation_ !liss BJ:.;cf hr:1d ap~>c;rer;tly 
er,coun:ered car trouble at the Holly Hll1 Plaza and the defendant ~thlS ahlc to 
pick her up. hccording to the written state~ent on 10-13-82, he suggcstc~ that 
after fixing ~liss 86uer•s car~ he drive it in order to ~ake sure it was rurning OK. 
The two reportedly left the Ho11y Hill Plaza and r·li:.~ Bauer re~~c;rtedly begun to 
get 

11

3 1 ittle unedsy·~. The JefcrdJnt t)h:n struck ~iis;:. Dauer and 
advised that, if she did whet r,e saidt he· ill her_ 

As the two (2) approached the StLJrlc <.!r-cJ, the <!,,ft r: Jont rt,portl·d1y ~,:.JlleJ uff 
a dirt ro.ad <.lnd bound l~i::.s BJucrls runds and it'('l l·:it:"l rnpe_ 1n thi~. stat1:·';'nt, 
U-,e defend,!nt StateS that he then ChC'kPd t·~iSS f~dUl'l to death Jr1:J rr,~::QVt'd her from 

5d1 
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her ur. Subject addition.llly indicatf'd th,)t ht· did undo her punts, llut dHJ r•ot 
take them off. On 4-10-74, 8;·ddfurd County duthur'ties located the ~.ekletdl 
remJ1nS of Miss Bauer. 

On 12-1~-73, it is Jllf'geJ thut J fourth nJtJrd,r· '.·tdS CO!iV'littcd try the dc·(uld,~nt upor. 
r:c:Hly SLhJrf, d';_;l' 17. r~t the til:)(' of thi~ <.li1c:p.d incidt:nt, the (Jc.fcr:cLJT~t tuJd 
recently relocJtcd to DJytonJ nh:ch and VIJS rcsidinfJ with h1~ i.Jdr('nts. 

In a revJ,.t dL:tr·d 8-11-F?. the defcndor:t stated thJt he d)lpJrcntly 1c~cr1 the 
victim u~) sr:':':L' tir~e bt:fore dark, on l2-:4-71't. Stano ud·;i:}('d Sgt. i~~;nis, 
Brevard Co:J~ty Sheriff's Office, thdt .~iss Scharf beca;ne "mouthy", ui citinq 
his drinkinq and driving. Tt1e defendant allegcdly 2dviscd officer~ thdt t1~ tf1~r1 
"backhanded" 1~iss Scharf and proceeded to Brevard C·.>unty. Once in Brcvcrd C0ur,ty, 
it is alle]Cd that the defendant drove to an isolated orPa, <Jdvised 11iss Scr,urf 
to "Get out, this is the end of the 1 i ncn. 

On l--2-7S, a confir;~ed fourth r;~urGer v:as co;T:ittcd by the dcfcnd<lnt 
Hecrd, age 24. At thG' tir;;e of this incident, the dcfendc;lt ~,-::JS 
residing with his parents. 

The bo~y of ~iso Heard was located on a Florida Puwer ar•d Lisht /,ccess P';od 
halfway ~etween Cisco Ditch Road and dirt extension off the Old Dixie rii•.J''''"Y· 
Blue Creek, Ormond Bcdch. 

The body of i~iss HcJtd h',JS stripped frum dbc•ve the br~CdSt to Lclov; thr.> ~r;r•:,. 
The body had on a blue j0an jacket, a slip, tennis shues and another gun: t 
pulled do\-;n an,und the shues. Tr1c knres of :·liss llt•JrJ were :.-pre,Hl d)•<Jrt ur,rJ tJ,,, 
fret wt:re toQethcr. TliL' cou'>e of deJth w(1-; <Jctcniilrtf·d by 1-it;dical [xdmi(lrT 
Arthur Sch~ortz, MD. as strangulation. 

On l~'-20-7), d fifth mtndcr 'ddS cor:~·;ittud tJy th(' defenrlt~nt upfHI :)u':.:1n Bi'.~rr<,t, 
age ?4. ~~t the tii',e of this hc~mici(~C', the dcfei1dunt VJdS ~lill rt'siding Y>'i~h his 
wife dnd working for his fa~her-in-law. 

Or,~· ?1~7~), d :..ix.th r:I!Jr1.kr· ....,,_,-., (i···v;;itt(•d by lilt· dc!1 r~rJ.,;lt ll(,'lfl Lir11jd fi.1':ii l~_r•tl, 
dge lt,., in N•.:w Snyrna Ec'JCh. At the t1rne, the defc,1dant \,ras t:n.;.doycd by his 

father-in-law, Orlando Gidnfr(•ddo dnd residing with hi~ wife. 

Available recorCs reflect th,:t ~~-iss Han:ilton'~, nude hody wJs recovered, face do·.vn 

;.'1) 

" ' 

in the Sdr,d, d~l~lr-utir:-;(1tC1} or:,··-qu<Jrtcr (l/4) rni1c Sf'~;th of Tu,~tlc r<'•Und_ r\VtJi1-
able records reflect that Miss H~~:ilton had been bedtcn badly prier to brir1g strangled. 

On 3-21-81. the defenCant offco::C o verbal confession rcQardinr1 this incirj•·nt. 
Su:_,jcct djvi~ed Detective Paul Crow tht:t he ~-lcked up ~:iSs ~·u:-.i1ton in u,(· ::-c~·~~c,.al~ 
area of Daytona Beach. Stano statt-d that the tv;o U~en hecrlecJ to New ~r.:yn,J [:('dCh, 
sr·;oked SOr:"t·:• cannlJbis and d!-(Hl~, a srnJ11 dr~1ount of be:.'r. V.r. St.JW) ~tdtc:., ti..Jt he: 
then ques:ioned !~iss Hamilton regarding the fi::1Ss.ibi1ity of havins sex and an 
argument ensuPd. Def~ndant states that he then fc1rc0d Mi~-5 Hdr::ilton, nude, from 
his vehicle and strd;:gicd h:r On thP [lf'.jCh in tion. { nc,J1 rl'!.(lrfh fl,' ~-h<•( 
reflect lhdt, in view of the dvfu:dc1nt's plf•J r, Vl'du~,i(-~ Cour:ty Ca·,~ !:GO-lC<:~-CC, 
f8D- dnC r:S1-?({;.s.-cc. no chJ. wrre fi le:-l C'IW.~>t ~~ii, 1 l U:i\ in( id~·~·~. 

On 5-?S-7t.,' a ~-~·',·'.nth m,Jn~er u(~;-, c :ittecl hy th>' dl-ff'llrl:rif ~~; i ,. ~1, 
a9e 18. /\t the· tinlt_' of thl~ hu.. .1\', the dcf1 r1t h1.'!'> ~til 11 ·J_irJ;n·' ·(;,~;.Ill~. 
wife end <·:::plcye:J by h1s f.:ti>J·ir;-l,:~;. 

On 3-21-Sl, the d,::fcnd.1nt offL'r!'d a :,:f'l'd :.t.~:L~·.t·nt to f\ ~~'t tiv( t·,ul [rl,.·,, c lf: 

cernir;rJ ~his i:1cidcnt. 00r·inq the ccur~sc of thi:) con~(·· .. · ]!,fl, 1ill' ,;f·f~,r··j~r.t ~·~dl('d 
thdt hp pid·.Pd ~~iss u,:al up url the hcdch in fr·ont nf th~> kil)(l~y ;r:n r:: ... ,~lk:, 
Ddytona EtcCh. DC'f!.·nd(;nt SL!t(.i tht!t after j-',i•,'J r; 'd1 I' !t ~(d !ll'. ((:r' t ... .::l 

rroC('C-d~j to U.r To:~.-·~d St(:~c P<Jrk" dt which t.i •_,t·.;·;:r-.l ortd ~:\:(J <.1 1 .• :r:•· 
dt:fer.dant Stdtt'd U--.at f1lSS i;l:O:::l S~;bSC'C;'Jl'r.tly to~·~ ''t,ck:'y" <J!'J~ lc':-t.;.•r- -"t-:~-·.r•t .Jfld 
p1:.scd [;;('off". Defenclln:t tr:cn C',~../1)•_·0 O~..>t!·( ;\'(.' •.,;l Cr, .... · thc_i~ f, 1: st.r,:r:~_;j.,,j l·il')~, 
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The PEOPLE, Plaintiff and Respondent, 

v. 

Donald Lee SHIRLEY, Defendant 
and Appellant. 

Cr. ~)775. 

Supreme Court _of California, 
In Bank. 

March 11, 1982. 

Defendant was convicted in the Superi­
or Court, Orange Coun~y. Mason L. Fenton, 
J., of rape and unlawfully entering com­
plaining witness' apartment with intent to 
commit a felony, and' he appealed. The 
Supreme Court, Mosk .. J., held that: (1) 
testimony of a witness who had undergone 
hypnosis for the purpose of restoring his 
memory of the events In issue is inadmissi­
ble as to all matters relating to those 
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641 P.2d na 
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events, from the time of the hypnotic ses­
sion forward for reason that hypnosis is 
generally acceptable in the relevant scien· 
tific community for the purpose of memory 
retrieval; (2) testimony of complaining wit­
ness, who had been previously hypnotized 
for purpose of restoring her memory of the 
events in issue, waa inadmissible in rape 
trial; (3) error in admission of testimony of 
complaining witness was prejudicial since it 
constituted virtually the sole incriminating 
evidence against defendant; and (4) double 
jeopardy clause did not bar retrial of de­
fendant. 

Reversed. 

Richardson, J., filed concurring opinion. 

Kaus, J., filed concurring and dissent-
ing opinion. 

l. Criminal Law <S::>385 

Statements made under hypnosis may 
not be introduced to prove truth of matter 
asserted . because the reliability of such 
statements is questionable. 

2. Criminal Law <S::>385 

Testimony of a witness who had under­
gone hypnosis for the purpose of restoring 
his memory of the events in issue is inad­
missible as to all matters relating to-those 
events, from the time of the hypnotic ses­
sion forward, for reason that hypnosis is 
generally unacceptable in the relevant sci­
entific community for the purpose of mem­
ory retrieval. 

3. Criminal Law <S::>385 

Testimony of complaining witness, who 
had been previously hypnotized for purpose 
of restoring her memory of the events in 
issue, was inadmissible in rape trial for 
reason that hypnosis was not generally ac­
ceptable in the scientific community for 
purpose of memory retrieval. 

4. Witnesses <:~::::>35 

A previously hypnotized witness is not 
incompetent in the strict sense of being 
unable to express himself comprehensively 
or understand his duty to tell the truth or 
of lacking the general capacity both to per-
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ceive and remember; thus, if p~ution 
had wished to question such witness on a 
topic wholly unrelated to the events that 
were subject of hypnotic session, his testi­
mony as to that topic would not be rendered 
inadmissible by virtue of fact that witness 
has undergone hypnosis for purpose of re­
storing his memory. West's Ann.Evid.Code 
§ 701. 

5. Criminal Law *='> 1169.1(7) 

Error in admitting testimony of a pre­
viously hypnotized witness is not reversible 
per se; its effect must still be judged under 
the prejudicial error test.. 

6. Criminal Law *=>1169.1(7) 

Error in admission, in rape trial, of 
testimony of complaining witness, who had 
been previously hypnotized in order to re­
store her memory, was prejudicial since it 
constituted virtually the sole incriminating 
evidence against defendant. West's Ann. 
Const.Art.. 6, § 13. 

7. Rape *"' 57(1) 

In view of state of the law concerning 
admissibility of testimony of hypnotized 
witnesses at time of defendant's rape trial, 
trial court did not err in denying defend­
ant's motion for judgment of acquittal on 
grounds of insufficiency of the evidence 
since testimony of complaining witneSll, al­
though vague and self-contradictory on a 
number of points, was not inherently in­
credible and would have constituted at least 
"substantial evidence" to support a verdict 
of guilt. Wes.t's Ann.Pen.Code § 1118.1. 

8. Criminal Law *=>753.2(3) 

Purpose of a motion for judgment of 
acquittal on ground of ins~fficiency of the 
evidence is to weed out as soon as possible 
those few instances in which the prosecu­
tion fails to make even a prima facie case. 
West's Ann.Pen.Code § 1118.1. 

9. Criminal Law <~~=> 193 

Reversal of defendant's rape conviction 
on basis of erroneous admission of testimo­
ny of previously hypnotized witneSll did not 

I. In addition, defendant was convicted of the 
derivative charge of unlawfully entering Cath­
erine's apartment with intent to commit a felo-

prohibit retrial of defendant on double jeop­
ardy grounds since the prosecution made a 
sufficient case under the law as it then 
stood. U.S.C.A.Const.Amend. 5. 

10. Criminal Law <a= 193 

Double jeopardy clause does not prohib­
it retrial after a reversal premised on an 
error of law. U.S.C.A.Const.Amend. 5. 

John W. Carney, Deputy Atty. Gen., San 
Diego, for plaintiff and respondent. 

Ephraim Margolin aa Amicus Curiae on 
behalf of defendant and appellant. 

Stephen C. Hosford, Garden Grove, for 
defendant and appellant. 

MOSK, Justice. 

The principal question on this appeal is 
whether a witness may be allowed to testify 
after he has undergone hypnosis for the 
purpose of restoring his memory of the 
events in issue. The question is new to this 
court, but has been often litigated in our 
sister states and extensively studied by 
medical science. In accord with recent and 
persuasive case law and the overwhelming 
consensus of expert opinion, we conclude 
that the testimony of such a witness should 
not be admitted in the courts of California. 

I 
The record discloses a classic case of con­

flicting stories. There were only two wit­
nesses to the principal events: the com­
plaining witness, Catherine C., told the jury 
that defendant comp€lled her by threat and 
force to submit to sexual intercourse and to 
orally copulate him; defendant testified, 
however, that Catherine willingly partici­
pated in the act of intercourse, and there 
was no oral copulation. The jury believed 
part of Catherine's story, as it convicted 
defendant of rape; but it also apparentlY 
found that she was lying when she describ­
ed in detail the alleged act of oral copula­
tion, as it acquitted defendant of that 
charge.1 The jury doubtleSll had a difficult 

ny, pres~mably the rape. (Pen.Code, § 4.59.) 
The court stayed execution of the sentence on 
this count untll completion of the sentence on 
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task, since Catherine's performance a.s a 
witness was far from exemplary: the rec­
ord is replete with instances in which her 
testimony wa.s vague, changeable, self-con­
tradictory, or prone to unexplained lapses 
of memory. Indeed, on occasion she pro­
fessed to be unable to remember assertions 
that she had herself made on the witness 
stand only the previous day. 

In such circumstances it is particularly 
important that the testimony of the com­
plaining witness be free of taint, lest a 
mistaken conviction result. Yet as we shall 
see, in the case at bar the prosecution con­
taminated Catherine's testimony by sub­
jecting her to a hypnotic experience on the 
eve of trial for the purpose of "filling the 
gaps" in her story. To allow her to testify 
against defendant after that experience 
was error; and in the light of the entire 
record, we are of the view that the error 
caused a miscarriage of justice requiring 
reversal of the judgment. (Cal.Const., art. 
VI, § 13.) 

A 

Catherine was a 32-year-old bartender at 
a saloon named Bud's Cove, not far (rom 

the Camp Pendleton Marine base. The first 
prosecution witness, Marine Sergeant 
Charles Lockskin, testified that at 8:~ p. 
m. on January 25, 1979, he entered Bud's 
Cove and approached Catherine, whom he 
had known for several months. She was 
of( duty, and "looked like she was feeling 
kind of bad!' She.-had a half-consumed 
martini in front of her, was under the influ­
ence of alcohol, and staggered when she 
walked. 

After talking with her for some 15 min­
utes, Lockskin offered to get her something 
to eat and take her home. They drove in 
his car to a take-out restaurant, purchased 
some food, and arrived at Catherine's apart­
ment house at 9:30 p. m. She vomited 

the other, the stay to become permanent at that 
time. 

2. Catherine later told the police that defendant 
was holding both a butcher kntfe and an ""ice 
ptck."" She subsequently changed her story 
and described the latter as a large Phillips 
screwdriver. At trial the prosecution produced 

6-41 Pld-18 

when she got out of the car; as this was 
happening, defendant came up to Lockskin 
and addressed him by name; Lockskin 
asked him to leave, and defendant did so. 
Lockskin then helped Catherine into the 
apartment and went into the kitchen to 
prepar€ some drinks. When he returned to 
the living room, however, she had passed 
out on the couch and was fast asleep. Af­
ter failing to rouse her by shaking her, he 
covered her with a blanket, turned out the 
lights, locked the front door, and departed. 
It was shortly before 10 p. m. 

The next witness was Catherine. She 
testified that on the evening in question she 
went off duty at Bud's Cove at 6:30 p. m., 
ordered two martinis, and sat "relaxing" 
until Lockskin came in. Her testimony as 
to her activities with Lockskin generally 
corroborated his, and she admitted she 
could "feel" the alcohol she had consumed. 

Catherine's version of the events occur­
ring after she fell asleep wa..s as follows: 
she testified that she awoke some time la­
ter, still lying on the couch fully clothed, 
and found defendant standing naked by the 
coffee table holding a butcher knife.2 De­
fendant assertedly took her into the bed­
room, ordered her to remove her clothes, 
and compelled her to orally copulate bim 
for several minutes. The witness admitted 
that she felt "like I was in a dream" and 
events were moving in "slow motion."' 

Catherine then stated that defendant 
made her get on her knees, tied her hands 
behind her back and gagged her with nylon 
stockings, put her head down on the bed, 
and had intercourse with her in that posi­
tion for up to half an hour. When she tried 
to turn her head to see who he was, he 
struck her with hi.s hand and ordered her 
not to look at him; later he put a pillow 
over her head for the same purpose, and 
struck her on the hip. She claimed the 

neither knife. ice pick, screwdriver, nor any 
other weapon. 

3. As noted above. the jury impliedly found that 
her testimony describing the alleged act of oral 
copulation was false. 
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latter blow wbered her w that she no long­
er felt the effects of her prior drinking. 

Until this point the apartment had re­
mained totally dark, and she could see the 
intruder only as "a shadow." According to 
Catherine, however, defendant abruptly de­
sist€{! from further intercourse, removed 
her bonds and gag, took her back into the 
living room, and turned on the lights.• For 
the next half hour the two sat naked on the 
couch, she on his lap, and chatted. Finally 
he asked her if she liked beer, and she 
replied that she did; he volunteered to get 
wme from his apartment, and told her 
where he lived.5 He dressed and left on 
this errand; on his return with the beer he 
took his clothes off again, she got back on 
his lap, and the conversation resumed. 

After another quarter of an hour, defend­
ant suggested they take a shower together, 
and she agreed. As they entered the bath­
room, however, the telephone rang. The 
caller was assertedly a "girlfriend" of Cath­
erine named Mickie, who announced she 
was coming over to the apartment. Cather­
ine relayed this fact to defendant, and told 
him that he could return at another time 
and she would cook dinner for him. Ac­
cording to Catherine, defendant then got 
dressed, wrapped the knife and screwdriver 
in an extra T -shirt he had brought, thrust 
them down the front of his pants, and left 
when ~ickie arrived. Cath~rine testified 
she told Mickie she had been raped by a 
Marine, and Mickie gave her a strong seda­
tive-a 100-milligram dose of a drug called 
Mellaril.' Mickie stayed for half an hour, 
and immediately after she left Catherine 
called the police. According to Catherine, it 
was 10 minutes before la. m. 

4. She claimed that as they entered the living 
room defendant told her he had intended to 
take her money but "he seen my bible on the 
nightstand next to the bed and changed his 
mind." The witness did not explain how de­
fendant could have recognized a. bible in the 
dark. 

5. Defendant lived close by, in an apartment 
separated from Catherine's complex by a single 
bUilding. 

6. Catherine admitted that Mellaril had been 
prescribed for her to take four times a day, and 
that she had taken such a d9sage for about six 

On cross-examination Catherine admitted 
that during their long conversation in the 
living room defendant told her numerous 
personal details about himself, e.g., that he 
lived in the next apartment building, that 
his name was Don, that he was 22 years old, 
that he was married and had a child, that 
he was a Marine but was not happy in the 
service, and that the next morning he had 
to go to Bridgeport, California, for cold­
weather training.7 She claimed that she 
engaged defendant in the foregoing conver­
sation only because she was afraid he would 
do her further harm; yet she conceded that 
when defendant went to get the beer he 
left the knife and the screwdriver on her 
living room floor but that she did nothing 
about them, and that while he was gone she 
remained sitting naked on the couch. Al­
though she had a telephone she did not call 
the police or anyone else for help, nor did 
she dress and go to the nearby apartment 
of the building manager who was admitted­
ly "a big guy," nor did she even lock the 
front door. She also acknowledged that she 
did not know Mickie's last name, address, or 
telephone number, or where she was at the 
time of trial, and indeed had never seen her 
since the night in question.8 

On redirect examination Catherine testi­
fied that until defendant turned on the 
lights in the apartment, she thought the 
person having intercourse with her was an 
older man who resembled defendant and 
had flirted with her at the bar where she 
worked.' 

Police Officer Russell Lane testified that 
the telephone call reporting the rape came 

months. She denied, however, that she had 
used the drug within the previous 18 months. 

7. As appeared from the testimony of the police 
officer who responded to her call and took a 
description, defendant also told Catherine ex· 
actly which company he was in at Camp Pen­
dleton. 

8. Not surprisingly, the prosecution did not pro­
duce 'v?ickie as a witness. 

9. Defendant testified that Catherine told him 
"she thought I was some maJor." 
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at 1:45 a. m., an hour later than Catherine her," and "now she wanU! to report that he 
claimed. He went immediately to her raped her" and "that is all a bunch of 
apartment and found her under the influ- bullshit." 
ence of alcohol: her breath had the smell of 
someone who "had been drinking quite 
heavily," her speech was slow and at times 
difficult to understand, and her walk was 
unsteady. She told the officer she had b€en 
brought home "very drunk" from Bud's 
Cove at midnight, that she fell asleep on the 
couch, and that she awoke in her b€d at 
12:30 a. m. She gave the officer a physical 
description of defendant, and repeated the 
personal information defendant had dis­
closed to her during their conversation. 
She then complained that her buttocks hurt, 
and the officer took her to a local hospital. 

At the hospital she was examined by a 
physician. He testified that he found a 
bruise on her right hip and "crease marks" 
on her wrisU!. But although the latter were 
consistent with her hands having been tied 
by a fabric, he could not tell their cause and 
described them as the kind of marks one 
receives from sleeping on wrinkles in the 
bed linen. She reported to the physician 
that she used "occasional Mellaril and alco­
hol frequently." He testified that Mellaril 
is "a major tranquilizer," and that in doses 
of 100 milligrams or more per day it is 
prescribed primarily for psychotic states, 
schizophrenia, and manic-depressive cases. 10 

After the physical examination, Police 
Officer Leonard Goodwin took a statement 
of the evening's events from Catherine. 
The next morning Officer Lane went to 
defendant's apartment and arrested him as 
he was leaving to report for duty. When 
the officer announced the charges were 
burglary and rape, defendant became angry 
and said he had "picked up a drunk bitch at 
Bud's Cove and took her home and fucked 

Ill. The doctor's testimony concerning the uses 
of Mellaril was corroborated by another physi­
cian-witness. Dr. Donald Schafer. The remain­
der of Or, Schafer's testimony is discussed be­
low. (See Part I B. post.) 

II. As noted above, Sergeant Lockskin corrobo­
rated defendant's test!mony m this regard. 

12. The defendant was not the first person who 
had removed that screen for the purpose of 

Defendant took the stand in his own de­
fense. He testified that a few days b€fore 
these events Catherine had waited on him 
at Bud's Cove. On the evening in question 
he entered the bar and saw her sitting with 
Sergeant Lockskin, whom he recognized. 
When Lockskin went to the men's room, 
defendant approached her and asked how 
she was fe€ling. They had a brief conver­
sation; according to defendant, she told 
him her name was Cathy, identified the 
apartment house in which she lived, and 
invited him to "grab a six-pack sometime 
and come over." When Lockskin returned, 
defendant left the bar and bought some 
b€er at a liquor store. After failing to 
locate a friend of his, defendant walked to 
Catherine's apartment house. As he ap­
proached, Catherine and Lockskin drove up 
and defendant spoke briefly with the lat­
terY Defendant then returned to his own 
apartment for a while, drank some beer, 
and went back to Catherine's building. 
When asked why he did so, he explained, 
"Well, my wife was back home in Indiana. 
I was by my3elf. Kind of lonely. And I 
had an invitation to come to her apart-
ment." 

On his arrival, defendant knocked twice 
on Catherine's door; there was no response, 
but he thought he heard someone inside 
who was moaning as if ill. When no one 
answered further knocking, he called her 
name through the window and lifted off the 
screen. He testified that he believed some­
one inside was sick.u 

At that point Catherine opened the front 
door and defendant asked, "Are you okay?" 
He handed her the screen; she put it next 

climbing through Catherine's bedroom window. 
In the prosecution's case-in-chief Sergeant 
Lockskin testified that he was the previous 
tenant of the same apartment; that Catherine 
had moved in y,'ith him -for a- month; and that 
about three weeks before the night in question 
he returned home with her and discovered he 
had lost h1s key. Lockskin testified he thereup­
on removed the screen on the bedroom window 
and climbed through it into the apartment. 
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to the front door, went back to the living 
room, and lay down on the couch. Defend­
ant sat next to her and repeated his ques­
tion, "Are you okay?" Her reply was to put 
her arms around his neck and b€gin kissing 
him. He responded, and at his suggestion 
they soon moved to the b€droom. There 
she cooperated in helping him remove her 
clothes; defendant returned briefly to the 
living room for his cigarettes, stripped 
down, and rejoined her on the bed. They 
proceeded to have intercourse in the "mis­
sionary position," t~en turned so that he 
entered her vaginally from b€hind. She 
abruptly asked defendant to stop and he did 
so. He inquired what was wrong, and she 
replied that she "couldn't b€ emotionally 
turned on by men." 

Defendant's testimony as to the ensuing 
events was substantially the same as Cath­
erine's. They sat unclothed on the living 
room couch talking for a half an hour, and 
he told her all about himself. In turn, she 
told him that she too was from Indiana, 
that times were hard for her and she was 
having problems, and that she had seven 
children in Knightstown Home for Chil­
dren. She became upset and began to cry, 
saying that nobody loved her. As Cather­
ine had testified, defendant went home to 
get some beer and then suggested they take 
a shower, but the evening ended when 
Mickie called on the telephone. He dressed 
and waited f?J" the latter to arrive, feeling 
that Catherine "was just in a wrong state 
of mind to b€ left alone." After some 
minutes Mickie entered carrying a six-pack 
of beer under her arm, and defendant left. 

Defendant acknowledged the angry deni­
al he made when Officer,Lane accused him 
of rape the next morning; and he further 
denied that he broke into Catherine's apart­
ment, or threatened her with a knife or 
screwdriver, or tied her up or struck her, or 
had intercourse with her without her con­
sent, or engaged in any act of oral copula­
tion. 

Finally, a numb€r of Marine officers, in­
cluding defendant's platoon commander, his 
company first sergeant, and his company 
commander, testified in his b€half. On the 

basis of their experience they unanimously 
expresaed high personal regard for defend­
ant's truthfulness and honesty, and report­
ed that he had a good reputation for those 
traits of character. His first sergeant fur­
ther testified that he was made aware of 
any altercations occurring in the company, 
and that defendant had no history of en­
gaging in aggressive or violent b€havior. 

B 

We relate next the evidence b€aring on 
the issue of hypnosis. Prior to trial, counsel 
for defendant moved to exciude all testimo­
ny of the complaining witness that was the 
result of her having been hypnotized. He 
offered to prove that the case was original­
ly set for trial on May 1, 1979, but was 
trailed b€cause of the unavailability of an 
adequate jury pool; that in the evening of 
April 30, 1979, i.e., more than three months 
after the events in question, the deputy 
district attorney assigned to the case, Rich­
ard Fulton, had Catherine hypnotized by 
another deputy district attorney, Richard 
Farnell, at the courthouse and in the pres­
ence of Mr. Fulton and one Terry Moore; 
and that Catherine made certain statements 
under hypnosis which would cause her testi­
mony at trial to b€ significantly different 
from her testimony at the preliminary hear­
ing. Counsel then identified one such dis­
crepancy, and argued that "this is an im­
proper use of hypnosis" b€cause "it is not in 
fact refreshing a witness's recollection" but 
"it is in fact manufactured evidence." He 
distinguished those cases in which hypnosis 
has been used for such purposes as helping 
an eyewitness to rememb€r a license pla:e 
number. He denied that any court in th1s 
state had ruled the use of hypnosis permis­
sible in all cases, and charged that here the 
People were attempting "to expand hypno­
sis into an area [in] which they cannot lay 
adequate foundation for its reliability" as a 
tool for refreshing recollection. 

The tl'ial court denied the motion, ruling 
that prior hypnosis of a witness affects the 
weight but not the admissibility of the tes­
timony. Accordingly, the court directed 
that if Catherine gave evidence that she 
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could not remember-{)r did not exist-be- although the latter had "some training," he 
fore she was hypnotized, the fact and cir- was not a psychiatrist or even a phy5ician. 
cumstances of that hypnosis should be put She had not been hypnotized before, but she 
before the jury. "just knew" that it enables a person to 

Pursuant to this ruling, Catherine was 
allowed to testify to a number of matters 
that she assertedly had been unable to re­
call on two occasions prior to hypnosis, i.e., 
when she gave statements to the police on 
the nig:ht of the events in question, and 
when she testified at the preliminary hear­
ing. For example, on those occasions she 
stated that after falling asleep in her 
clothes on the couch in her Jiving room, she 
awoke in her bedroom and found herself 
lying naked on the bed, gagged and bound. 
At trial, as noted above, she testified in­
stead that when she awoke she was still on 
the couch and fully clothed, and defendant 
then forced her to go into the bedroom and 
get undressed. Again, prior to hypnosis she 
stated that defendant had sexual inter­
course with her before as well as after the 
alleged act of oral copulation, while at trial 
she testified that the oral copulation pre­
ceded any intercourse whatever. Prior to 
hypnosis she stated that her hands were 
tied during the oral copulation, while at 
trial she denied this claim. Finally, prior to 
hypnosis she stated that the first time she 
saw the knife in defendant's hand was 
when they returned to the living room after 
the sexual intercourse, while at trial she 
testified she saw it when she awoke on the 
couch before'entering the bedroom. 

Both counsel explored the nature and ef­
fed of Catherine's hypnotic experience. 
According to Catherine, before being hyp­
notized she recalled the events of the eve­
ning in question only "vaguely." She dis­
cussed the gap in her recollection with Dep­
uty District Attorney Fulton, and consented 
to be hypnotized "for the purpose of going 
back over what occurred that night." She 
verified that she was hypnotized on April 
30, 1979, in the courthouse, by Mr. Farnell; 

13. In addition. Dr. Schafer is a past national 
president .of the Society for Clinical and Experi­
mental Hypnosis, a fellow of the American So· 
ciety of Clinical Hypnosis, and the founding 
president of both the California Society of Clin· 
ica! Hypnosis and the Orange County Society 

"remember more than normal.'' 

Apparently she was not disappointed m 
that ex~ctation. She agreed that the hyp­
nosis at least partly "cured" her recollection 
as to "this sort of dreamlike period that 
we're talking about." She credited the 
hypnosis with causing her to "fill in the 
gap" in her memory, and also to recall that 
certain events took place in a different se­
quence. In particular, she specifically as­
cribed to the effect of hypnosis each of the 
above-listed changes between her testimony 
at trial and her pretrial statements to the 
police and testimony at the preliminary 
hearing. 

The defense called Dr. Donald W. Schafer 
as an expert witness to testify on the sub­
ject of hypnosis. Dr. Schafer is a board­
certified psychiatrist with 16 years of pri­
vate practice and 10 years on the staff of 
the University of California at Irvine, 
where he is a clinical professor of psychia­
try. He has had extensive training in hyp­
nosis, and has used it in his practice for two 
decades.ts Dr. Schafer acknowledged that 
hypnosis has certain valid medical uses, 
such as pain control and relief from various 
psychosomatic symptoms. In appropriate 
cases it can also be used for the treatment 
of neuroses, e.g., by assisting a patient to 
recover repressed memories of traumatic 
events, including rape. 

Dr. Schafer warned, however, that there 
are grave risks in relying for other purposes 
on the accuracy of memories recalled und.er 
hypnosis. He explained that while no one 
knqws exactly how the human mind stores 
information, it does not act like a videotape 
recorder, i.e., a machine capable of "playing 
back" the exact images or impressions it 
has received. Rather, "there are many 
things that alter the storage of exact mem-

of Clinical Hypnosis. As well as using hypno­
sis in his psychiatric practice, he has taught 
advanced courses in medical hypnosis and hyp­
noanalysis. Finally. as of the date of trial he 
had written 10 to 15 professional articles on 
hypnosis. 
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ory." There is therefore no assurance, the 
doctor testified, that a memory recalled in 
hypnosis is correct. On the contrary, a per­
son under hypnosis can be mistaken in his 
recollection, or can hallucinate, or can "con­
fabulate," i.e., create a false or pseudome­
mory, or can even deliberately lie. Indeed, 
it may be easier to lie under hypnosis, be­
cause from the viewpoint of the person in 
the trance "the hypnosis would put the re­
sponsibility on the shoulders of the hypno­
tist." 

Dr. Schafer made four additional impor­
tant points. First, when a person is put 
under hypnosis and asked to recount an 
event, no one is able to determine whether 
he is telling the truth. 14 Second, when a 
person has a subconscious motive to distort 
the truth, e.g., in order to make himself 
look better in the eyes of others, th~t mo­
tive will usually operate even under hypno­
sis; indeed, "hypnosis would in a sense give 
(him] permission" to engage in such distor­
tion. Third, the effect of hypnosis on a 
preexisting memory is usually additive, i.e., 
it may permit the recall of additional de­
tails; if instead the person remembers the 
event differently under hypnosis, the dis­
crepancy implies either that his statement 
describing the preexisting memory was a lie 
or that the memory under hypnosis was a 
confabulation. Fourth, when a person has 
been asked to recall an event while under 
hypnosis, and after hypnosis is asked to 
remember the ~me event, the effect of the 
prior hypnosis is to remove all doubt he may 
have had about the event; such persons 
would be "convinced that what they had 
said in hypnosis was the truth." 

On cross-examination Dr. Schafer testi­
fied that although the hypnotic induction in 
the case at bar was excellent from the 
viewpoint of technique, the hypnotist did 
not take into consideration Catherine's pos-

14. Dr. Schafer stated that this was not only his 
opinion but the consensus of his profession, 
and he attributed that consensus to the work of 
Dr. Martin T. Orne of Philadelphia. We cite 
Dr. Orne's work ln some detail below. (See 
Part !II D. post.) 

15. For a brief summary of its history. see 9 
Encyclopaedia Britannica (15th ed. 1974) Hyp-

sible motivation to distort the truth under 
hypnosis; one of the factors leading Dr. 
Schafer to question that motivation was the 
above-discussed discrepancies in her testi­
mony. 

Summing up, Dr. Schafer had no doubt as 
to the unreliability of h,y-pnosis for discover­
ing the truth of a particular matter. He 
warned that "hypnosis in no way is a truth 
serum-like experience," and concluded 
"there is no way of assessing the reliability 
of something produced in hypnosis, as 
such." 

The prosecution neither discredited Dr. 
Schafer's opinion on cross-examination, nor 
called any expert witness of i~ own. 

II 

While passing through periods of vogue 
and of disrepute, hypnosis has been prac­
ticed in one form or another for centuries.15 

I~ use in legal proceedings is a relatively 
recent phenomenon, however, and the rules 
governing the admissibility o( evidence in­
duced by hypnosis are mainly found in the 
case law of the past two decades. The 
question of such admissibility has arisen 
primarily in two contex~: (1) effor~ by 
the defendant to introduce, for the truth of 
the matter asserted, exculpatory statementS 
made while under hypnosis; and (2) efforts 
by the prosecution to introduce incrimina­
ting testimony of a witness whose memory 
has assertedly been refreshed by hypnosis. 
As will appear, the law is well settled as to 
the former but in a state of flux as to the 
latter. 

A 
[1] We begin with a brief discussion of 

the cases excluding evidence of the truth of 
statemen~ made under hypnosis, because 

nosis, page 133; for more detailed historical 
overviews, see Gibson, Hypnosis: Its Nature 
and Therapeutic Uses j 1977) chapter 2: Shee­
han & Perry, Methodologies of Hypnosis: A 
Critical Appraisal of Contemporary Paradigms 
of Hypnosis ( 1976) pages 3-39; Handbook of 
Clinical and Experimental Hypnosis (Gordon 
ed. !%7) chapter 2. 
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the reason for their rule b€ars closely on the 
present inquiry. The point has recently 
been adjudicated by our court. In People v. 
Blair (1979) 25 Cal.&:! 640, 664, 159 Ca!.Rptr. 
818, 602 P.2d 738, the defendant sought to 
introduce, over objection, tape-recorded 
statements favorable to him that were 
made by an eyewitness while 'she was under 
hypnosis during a pretrial interview. The 
trial court excluded the evidence, ruling 
that the statements were not admissible as 
past recollection recorded. On appeal the 
defendant conceded the latter ruling was 
correct, 111 but contended the statements 
should have be€n admitted in any event 
because they were critical to the defense 
and were likely to be trustworthy, citing 
Chambers v. Mississippi (1973) 410 U.S. 284, 
298-302, 93 S.Ct. 1038, 1047-1049, 35 
L.Ed.2d 297. 

We unanimously rejected this contention, 
explaining that "the trial court's ruling did 
not elevate a fastidious adherence to the 
technicalities of the law of evidence over 
the right to a fair trial. For here, unlike 
Chambers, there was no solid assurance 
that the hearsay statements were reliable. 
It appears to be the rule in all jurisdictions 
in which the matter has been considered 
that statement3 made under hypnosis may 
not be introduced to prove the truth ·of the 
matter asserted because the reliability of 
such st.3tement3 is questionable. While in 
California such statements-and those 
made under the influence of truth serum­
may b€ used to establish a basis for expert 
opinion, the cases either state specifically or 
assume that they are not admissible to 
prove the truth of the matter therein con­
tained.. [Citations.]" (Italics added; 25 
Cal.3d at p. 665, 159 Ca!.Rptr. 818, 602 P.2d 
738.) We further rejected the defendant's 

16. A prior statement is admissible as past re£:· 
ollection recorded only if. inter alia. the witne§s 
testifies that it was true. (Evid.Code, 
§ l237(a), subd. (3).) In Blair the witness was 
unable to so testify. 

17. Emmett I/, Stace (1974) 232 Ga. 110. 205 
S.£.2d 23!, 235 {"the reliability of hypnosis has 
not been established"'); State v. Harris ( 1965) 
241 CR. 224. 405 P 2d 492. 498 (hypnosis "does 
not guarant~ truthfulness"); Prop1e v. Harper 

claim that the circumstances of Blair made 
it likely the witness was telling the truth: 
"The fact that she was a neutral person and 
had no reason to falsify her statements 
under hypnosis and that she intended to tell 
the truth are obviously insufficient to es­
tablish reliability, especially in the light of 
expert testimony that there is no way to 
determine if a perscn under hypnosis is 
relating actual fact3." (Italics added; id. at 
pp. fi65.....006, 159 Cal.Rptr. 818, 602 P.2d 
738.) 

As we observed in Blair {id. at p. 665, 159 
CaJ.Rptr. 818, 602 P.2d 738), "The rule is the 
same in other jurisdictions." Indeed, no 
court has held otherv:ise. Thus in the lead­
ing case of Greenfield v. Commonwealth 
(1974) 214 Va. 710, 204 S.E.2d 414 [92 A.L. 
R.3d 4.'32], a defendant who had no memory 
o( the events surrounding the crime never­
theless made statements relating to those 
events while hypnotized. In holding the 
statements inadmissible, the Virginia Su~ 

preme Court stressed that "Most experts 
agree that hypnotic evidence is unreliable 
because a person under hypnosis can manu­
facture or invent false statements. (Cita­
tions.] A person under a hypnotic trance is 
also subject to heightened suggestibility. 
[Citations.]" (!d. 204 S.E.2d at p. 419.) In 
subsequently denying habeas corpus- relief 
to the same defendant, the federal district 
court stated that "the very reason for ex­
cluding hypnotic evidence is due to its po­
tential unreliability." (Greenfield v. Robin~ 
son (D. Va.1976) 413 F .Su pp. 1113, 1120.) 
Other courts have rejected hypnotic evi­
dence expressly because of its lack of relia­
bility,17 while still others have simply de­
clared such evidence inadmissible per se. 13 

Particularly relevant here are the cases 
that have excluded this evidence on the 

(1969) I I I llLApp.2d 204. 250 N.E.2d 5, 7 ("the 
scientific reliability of neither [hYPnosis nor 
"truth serum"] is sufficient to justify the use of 
test results of either in the serious business of 
criminal prosecution");-

18. St:He v. Pie«e (1974) 263 S.C. 23, 207 S.E.2d 
414, 418; Sta..ce v. Pusch (1950) 77 N.D. 860, 46 
N. W.2d 508. 521-522: l'ef>ple v. Ebanks (1897) 
I 17 Cal. 652, 6<l5 <>&3, 49 P. l 049. 
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ground of the well-known Frye rule. (Frye 
v. United States (D.C.Cir.1923) 293 F. 1013.) 
That rule conditions the admissibility of 
evidence based on a new scientific method 
of proof on a showing that the technique 
has been generally accepted as reliable in 
the scientific community in which it devel­
oped. (ld. at p. 1014.) Finding that no 
such showing had been made with regard to 
hypnosis, the Oklahoma court held in Jones 
v. St.a~ (Oki.Cr.App.l975) 542 P.2d 1316, 
132&-1327, that expert testimony as to the 
truthfulness of statemenl8 made by the de­
fendant under hypnosis was inadmissible 
for the same reason that the resull8 of lie 
detector and "truth serum" tests are ex­
cluded, i.e., because such tesl8 "have not 
attained sufficient scientific and psychologi­
cal accuracy nor general recognition as be­
ing capable of definite and certain interpre­
tation." (ld. at p. 1326.) 

Again, the Michigan court 30 held in Peo­
ple v. Hangsleben (1978) 86 Mich.App. 718, 
273 N.W.2d 539, 543-544, declaring that the 
defendant's attempt to prove the reliability 
of statements made in hypnosis by showing 
the qualifications of the hypnotist "is an 
inadequate foundation for scientific evi­
dence" under the Michigan vershm of the 
Frye rule. (ld. 273 N.W.2d at p. 544.) And 
in Rodriguez v. State (Fla.App.1976) 327 
So.2d 903, 904, the Florida court excluded 
such evidence under it!! version of Frye, i.e., 
that the reliability of a new method of 
proof must be generally accepted by scien­
tists or "'hav~ passed from the stage of 
experimentation and uncertainty to that of 
reasonable demonstrability.'" Applying 
this test, the court held the evidence inad­
missible because it was "unconvinced of the 
reliability of statements procured by way.of 
hypnosis." 

B 

With this unanimous body of law in mind 
we turn to the second group of cases men­
tioned above, i.e., those addressing the ad­
missibility of the testimony of a ·w·itness 
whose memory has assertedly been re­
freshed by hypnosis. The seminal case was 
Harding v. State (1008) 5 ~id.App. 230, 246 

A.2d 302. There the proset:uting witness, 
Mildred Coley, was found wounded by the 
roadside, the apparent victim of an aggra­
vated sexual assault; she was in a state of 
shock and could not remember anything 
that had happened after being shot by the 
defendant, who had been riding with her in 
a car. Several weeks later she was taken to 
the police barracks to be hypnotized by a 
psychologist from the state hospital. The 
police furnished the hypnotist with the de­
tails of the case, and he informed Coley he 
was going to "get her memory back." Af­
ter he put her under hypnosis he invited 
two state troopers in, and directed her to 
tell him "everything that happened" on the 
day in question. She related certain events 
incriminating the defendant, with occasion­
al prompting by the hypnotist. He denied 
suggesting to her any answers to his ques­
tions, but did give her the suggestion that 
after she awoke she would relate the same 
events. He then brought her out of the 
trance, and under questioning by one of the 
state troopers she duly gave the same an­
swers she had given while hypnotized; the 
hypnotist conceded that his posthypnotic 
suggestion had made her "want to do so." 
He testified that in his opinion her story 
under hypnosis was reliable because certain 
of her statements were corroborated, be­
cause "her recall afterwards was essentially 
the same," and because she had "no reason" 
to lie. On the witness stand Coley gave the 
story a third time, claiming that "When I 
was asleep it all came back to me." 

On appeal from his conviction of assault 
with intent to commit rape, the defendant 
urged that the pretrial hypnosis rendered 
Coley's testimony inadmissible. Affirming 
the judgment, the Maryland Court of Spe­
cial Appeals summarily dismissed this con­
tention on the single ground that the wit­
ness believed her memory of the events was 
accurate: "The admissibility of Mildred Co­
ley's testimony coneerning the assault with 
intent to rape case causes no difficulty. On 
the witness stand she recited the facts and 
stated that she was doing 30 from her own 
recollecti~n. The fact that she had told 
different stories or had achieved her 
present knowledge after being hypnotized 
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concerns the question of the weight of the 
evidence which the trier of facts, in this 
case the jury, must decide." (!d. 246 A.2d 
at p. 300.} 

In the ensuing 10 years theS€ few sen­
tences spawned a S€ries of similar decisions 
permitting witnesses to testify to recollec­
tions that were asS€rtedly refreshed by pre­
trial hypnosis. The Attorney G€neral, nat­
urally, relies heavily on thoS€ decisions in 
the case at bar. But an examination of the 
opinions disciOS€s a significant evolution in 
the approach of the courts to this issue. In 
the earlier cases, as in Harding, the courts 
engaged in little or no analysis of the issue, 
and merely reiterated the general proposi­
tion that the fact of hypnosis "goes to the 
weight, not the admissibility" of the evi­
dence. If they discussed the point at all, 
the courts simply noted that the witness 
~lieved he was testifying from his own 
memory and that his credibility could pre­
sumably be tested by ordinary cross-<Oxami­
nation. (See State v. Jorgensen (1971) 8 
Or.App. 1, 492 P.2d 312, 315; Wyl!er v. 
Fairchild Hiller Corporation (9th Cir. 1974) 
503 F.2d 506, 509-510; Kline v. Ford Motor 
Co., Inc. (9th Cir. 1975) 523 F.2d 1067, 1069-
1070; State v. J!cQueen (19'78) 295 N.C. 96, 
244 S.E.2d 414, 427; Clark v. State (Fla. 
App.l979) 379 So.2d 372, 375.) 

As the decade drew to a close, however, 
the courts began to take notice of the dan­
gers inherent in using hypnosis for this 
purpose, and developed increasingly com­
plex procedural "safeguards" in the hope of 
forestalling thOS€ dangers. Thus until 1978 

19. "We think, that, at a minimum, complete 
stenographic records of interviews of hypno­
tized persons who later testify should be main­
tained Only if the judge, jury, and the oppo­
nent know who was present, questions that 
were asked, and the witness·s responses can 
the matter be deait with effectively. .o\n audio 
or video recording of the inter·view would be 
helpfuL" {ld. at p. 199, fn. 12.) Although the 
court found those safeguards had not been ob­
served in Adams and declared "we do not ap­
prove of the hypnosis methods used here" (fn. 
omitted; id. at p. 199). it nevertheless rejected 
the daim·ar ertoron·the··ground that the de­
fendant had failed to object to the inadequate 
foundation. 

In United States v. Awkard (9th Cir. 1979) 
597 F.2d 667, 669. the court reaffirmed its ho!d-

the Ninth Circuit Court of Appeals had 
applied the Harding rule only in civil cases 
(see Wyller and Kline, supra); in extending 
the rule in that year to criminal caS€S, the 
court warned: "We are concerned, how­
ever, that investigatory US€ of hYPnosis on 
persons who may later be called upon to 
testify in court carries a dangerous poten­
tial for abuS€. Great care must be exer­
cised to insure that statements after hy-pno­
sis are the product of the subject's own 
recollections, rather than of recall tainted 
by suggestions received while under hypno­
SIS. (United States v. Adams (9th Cir. 
1978) 581 F.2d 193, 198--199.) In a foot~ote 
at this point the court proposed several 
safeguards that it apparently believed 
would eliminate such "potential for 
abuse." 19 

In People v. Smrekar (1979) 68 Ili.App.3d 
379,24 III.Dec. 70'7, 712,385 N.E.2d 848, 8.53, 
the ll!inois Court of Appeals followed the 
Harding rule but recognized that "the ~se 
of hypnosis is not without problems. 'Ask­
ing a patient to recall only real event..9, or to 
verify aspects of the material as true or 
false, reduces but does not remove the ele­
ment of fantasy' [citation]. The hypno­
tized subject is also subject to suggestion by 
the hypnotist." Accordingly, the court held 
admissible the identification testimony of a 
previously hypnotized eyewitness only be­
cause of a number of factors in the ·record 
which the court impliedly viewed as guar­
anteeing reliability.29 

In subsequent cases the required safe­
guards became very elaborate indeed. 

ing in Adams and explained (at fn. 2) that the 
purpose of the Adams safeguards is "to ensure 
that posthypnosis statements are truly the sub­
ject's own recollections." 

20. Thus the court stressed that the hHmotist 
was a physician with extensive experience in 
using hypnosis; only he and the witness were 
present at the hypnotic session; although the 
session was not recorded. the hypnotist denied 
he did anything to suggest Jhe identification to 
the witness; the identification was corrobo­
rated: and the witness had had ample opportu­
nity to see the deCendant at the time of the 
crime. (lei. 24 lll.Dec. at 713-714. 385 N.E.2d 
at pp. 854 855.) 
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Thus in State v. Hurd (1981) 86 N.J. 525, 
432 A.2d 86, the eyewitness-victim was un­
able or unwilling to identify the defendant 
as her assailant, and did so only after being 
hypnotized thre€ weeks later. The defend­
ant moved before trial to suppregg her pro­
posed in-<:Ourt identification, and extensive 
expert testimony was taken on the subject 
of the reliability of hypnotically induced 
recollection. The trial court ordered the 
testimony suppressed. 

On appeal, the New Jersey Supreme 
Court held that the admissibility of hypnoti­
cally induced testimony must be judged by 
the Frye standard, but immediately quali­
fied the rule to require only that in any case 
the hypnosis produce a recall that is, in 
effect, no more inlK-curate than that of the 
average witnegg who has not been hypno­
tized. (Id. 432 A.2d at pp. 91-92.) The 
court recognized a number of dangers in­
herent in the hypnotic process which "ex­
plain why hypnosis, unless carefully con­
trolled, is not generally accepted as a relia­
ble means of obtaining accurate recall" (id. 
at p. 93); the dangers included the subject's 
extreme suggestibility, loss of critical judg­
ment, tendency to confabulate, and exces­
sive confidence in his new "memories." 
The court nevertheless declined to hold such 
testimony inadmissible per se, asserting 
that "the reliability of ordinary eyewitness­
es reveals similar shortcomings." (ld. at p. 
94.) 

21. The six requirements. suggested by Dr. 
Orne, are set out at pages 96-'97 of 432 A.2d. 
They may be summarized as follows: (I) the 
hypnotist must be a psychiatrist or psycholo­
gist expt'rienced )n the use of hypnosis; (2) to 
avofd bias, the hypnotist must be independent 
of the prosecution or defens~; (3) all informa­
tion the police or defense give the hypnotist 
before the session must be recorded; (4) before 
the session the subject must describe in detail 
to the hypnotist the facts as he remembers 
them, and the hypnotist must avoid influencing 
that description; (5) all contacts between the 
hypnotist and the subject-i.e .. the prehypnotic 
examination. the hypnotic session. and the post­
hypnotic interrogation-must be recorded. 
preferably on videotape; and (6) no person 
other than the hypnotist and the subjecr. may 
be present during the session. or even during 
the prehypnotic examination and the posthyp­
notic interrogation. 

Yet to minimize if possible the admitted 
risks of hypnosis, the court went on to 
adopt an intricate set of procedural prereq­
uisites to its use. First, the trial court 
should "evaluate both the kind of memory 
Jogs that hypnosis was used to restore and 
the specific technique employed, based on 
expert testimony presented by the parties." 
(ld. at p. 95.) The court should then inquire 
into "the amenability of the subject to hyp­
nosis," because persons capable of entering 
deeper trances may be more suggestible. 
(ld. at p. 96.) In turn, the party offering 
the ~stimony must prove he has complied 
with' no less than six additional procedural 
requirements, intended to furnish an ade­
quate record and insure "a minimal level of 
reliability." (ld. at pp. %-97.) 21 

Finally, in order to guarantee "strict 
compliance" with these prerequisites, the 
proponent of the testimony must establish 
its admissibility by "clear and convincing" 
proof. (ld. at p. 97.) "This burden," said 
the New Jersey court, "is justified by the 
potential for abuse of hypnosis, the genuine 
likelihood of suggestiveness and error, and 
the consequent risk of injustice." (Ibid.) :!2 

Because the court found that several of the 
listed procedural requirements had not been 
met on the record in Hurd, it affirmed the 
order suppressing the proposed testimony.Z3 

c 
After careful consideration, we decline to 

join in the foregoing effort to develop a set 

22. Two JUStices refused to join in this opinion, 
believing that hypnotically induced testimony 
should not be admitted in a criminal trial under 
any circumstances: "To do so would have the 
defendant's innocence or guilt depend on the 
jury's speculating, on the basis of conflicting 
scientific-medical testimony, whether the iden­
tification was true recollection or implanted by 
the hypnosis." (fd. at p. 98 (cone. opn. of 
Sullivan. J.].) 

23. Two New York trial courts have adopted an 
even more elaborate set of nine prerequisites to 
the admissibility of such testimony, derived 
from an unreported but v.iaely cited ruling of a 
\Visconsin trial court in 1979. (People 1r. Lewis 
(County Ct. 1980) 103 :'.1isc.2d 881. 427 N.Y. 
S 2d 177; People v. McDowell (County Ct. 
1980) 103 Misc.2d 831, 427 N.Y.S2d 181.) 
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of "safeguards" sufficient to avoid the risks 
inherent in admitting hypnotically induced 
testimony. To begin with, we are not per­
suaded that the requirements adopted in 
Hurd and other cases will in fact forestall 
each of the dangers at which they are di­
rected.24 Next, we observe that certain 
dangers of hypnosis are not even addressed 
by the Hurd requirements: virtually all of 
those rules are designed to prevent the hyp­
notist from exploiting the suggestibility of 
the subject; none will directly avoid the 
additional risks, recognized elsewhere in 
Hurd, that the subject ,{1) will lose his crit­
ical judgment and begin to credit "memo­
ries" that were formerly viewed as unrelia­
ble, (2) will confuse actual recall with con­
fabulation and will be unable to distinguish 
between the two, and (3) will exhibit an 
unwarranted confidence in the validity of 
his ensuing recollection. (432 A.2d at pp. 
93-94.} The Attorney General proposes no 
"safeguards" to deal . with these knotty 
problema. . 

Lastly, even if requirements could be de­
vised that were adequate in theory, we have 
grave doubts that they could be adminis­
tered in practice without injecting undue 
delay and confusion into the judicial proc­
ess. To be sure, it would usually be easy to 
determine if the hypnotist was an appropri­
ately trained psychiatrist or psychologist. 
It might be harder to establish that he was 
sufficiently independent of the prosecution 
or defense to .avoid subconscious bias. And 
it would certainly be far more difficult to 
prove strict compliance-which Hurd de­
mands-with each of the remaining "safe­
guards." It strains credulity, for example, 
to believe that a conscientious defense coun­
sel would meekly agree that the prosecution 

24. For example, one of the requirements set 
forth in Hurd is that all contacts between the 
hypnotist and the subject must be recorded, for 
the stated purpose of enabling the trial court to 
detennine what "cues" the hypnotist may have 
conveyed to the subject by word or deed; and 
the opinion strongly encouraged the use of vi­
deotape to make such recordings. (432 A.2d at 
p. 97.) Yet as the same opinion recognizes 
elsewhere·(at p.- 93). -"Because of the unpredict­
ability of what will influence a subject. It Is 
difficult even for an expert examining a video-

had recorded every bit of relevant informa­
tion conveyed to the hypnotist prior to the 
session, or that the hypnotist had conveyed 
absolutely none of that information to the 
subject either while extracting the latter's 
prehypnotic version of the facts or while 
questioning him both during and after hyp­
nosis, or that every single contact between 
the hypnotist and the subject, no matter 
how innocuous, had been preserved on vi­
deotape.21 

On the other hand, it takes little presci­
ence to foresee that these and related issues 
would provide a fertile new field for litiga­
tion. There would first be elaborate de­
mands for discovery, parades of expert wit­
nesses, and special pretrial hearings, all 
with concomitant delays and expense. 
Among the questions our trial courts would 
then be expected to answer are scientific 
issues so subtle as to confound the experts. 
(See, e.g., fn. 24, ante.) Their resolution 
would in turn generate a panoply of new 
claims that could be raised on appeal, in­
cluding difficult questions of compliance 
with the "clear and convincing" standard of 
proof. And because the hypnotized subject 
would frequently be the victim, the eyewit­
ness, or a similar source of crucial te3timo­
ny against the defendant, any errors in 
ruling on the adrnissibilty of such testimony 
could ea.sily jeopardize otherwise - unim­
peachable judgments of conviction. In our 
opinion, the game is not worth the candle. 

For all these rea.sons, we join instead a 
growing number of courts that have aban­
doned any pretense of devising workable 
"safeguards" and have simply held that 
hypnotically induced testimony is so widely 
viewed as unreliable that it is inadmissible 
under the Frye test. This disposition, of 

tape of a hypnotic session to identify possible 
cues." If even an expert cannot confidently 
make that identification, it ls vain to believe 
that a layman such as a trial judge can do so. 

25. The requirement that the prehypnotic exam­
ination, the hypnotic session. and the posthyp­
notic in,errogation all be videotaped would 
make it difficult, moreover. to comply with the 
further requirement that the hypnotist and the 
subject be completely alone during each of 
those phases. 
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course, is consistent with the above-dis­
cu58€d case law uniformly excluding evi­
dence of the truth of statements made un­
der hypnosis. (See Part II A, ante.) And 
both rules, as we shall see, are supported by 
the overwhel;ning consensus of contempo­
rary scientific opinion on hypnosis. 

The first case to depart from the Harding 
approach was People v. Hangsleben (1978) 
supra, 86 Mich.App. 718, 273 N.W.2d 539. 
There, after he had confessed, the defend­
ant was hypnotized and assertedly recalled 
the events of the crime for the first time, 
stating that a third party was the true 
culprit. He sought to prove at trial that 
the hypnosis had refreshed his recollection, 
in order to bolster his story on the witness 
stand and to explain his prior inconsistent 
admis.sion to the police. The Michigan 
court distinguished Harding, and held that 
the evidence was properly excluded because 
the defendant ''failed to establish the relia­
bility of hypnosis as a memory-jogging de­
vice." (ld. 273 N.W.2d at p. 544.) His sole 
showing was to 88S€rt the qualifications of 
the hypnotist and to refer to the theory of 
memory restoration by hypnosis. Ruling 
"That does not demonstrate the general 
scientific acceptance" required by the Mich­
igan version of the Frye test, tile court 
rejected the evidence for lack of proof that 
hypnosis has been successful in restoring 
the memory of otherg, either by their testi­
mony or that of experts. (ld. at p. 545.) 

In SUite v. La Mountain (1980} 125 Ariz. 
547, 611 P.Zd' 551, it was the prosecution 
that failed to prove the reliability of hypno­
sis used to restore a witnes.s' recollection. 
The defendant was convicted of sexually 
assaulting a customer rn a laundromat. At 
trial, two prosecution witnesses identified 
the defendant as the person who committed 
a similar assault in the same laundromat 
fifteen months earlier; one was the victim 
of that assault, and the other was a by­
stander who seized the assailant. Both wit­
nes.ses, however, had been unable to identi­
fy the defendant from a photographic line­
up until their memories were "refreshed" 
by hypnosis. The hypnotist was a deputy 
sheriff who had attended various law en­
forcement institutions giving instruction in 

hypnotism. He used a so-called "TV tech­
nique," asking the subject to visualize the 
events of the crime as if they were being 
played back on a videotape machine .. 

On appeal, the Arizona Supreme Court 
held it was error to allow the two witnesses 
to the prior assault to testify after they had 
been hypnotized. The court reasoned (611 
P.2d at p. 555), "There was no expert testi­
mony regarding the effect of hypnosis upon 
a person's memory, and we do not know 
from the record what effect the previous 
hypnotic identification had on the witnes.s's 
later in-court testimony and identification. 
Although we perceive that hypnosis is a 
useful tool in the investigative stage, we do 
not feel the state of the science (or art) has 
been shown to be such as to admit testimo­
ny which may have been developed as a 
result of hypnosis. A witness who has been 
under hypnosis, as in the case here, should 
not be allowed to testify when there is a 
question that the testimony may have been 
produced by that hypnosis." The court 
nevertheless affirmed the judgment, find­
ing from the evidence that the result would 
have been the same if these witnesses had 
not testified. 

The gap in proof identified in Hangsleben 
and La Jfounwin was quickly and thor­
oughly filled in the leading case of SUite v. 
Mack (Minn.1980) 292 N.W.2d 764. In that 
case the defendant met Marion Erickson in 
a bar, and eventually took her to a motel on 
his motorcycle. Thereafter he telephoned 
for an ambulance and told the drivers that 
he and Erickson had been engaged in inter­
course when she started bleeding from the 
vagina. Erickson was drunk, her speech 
was unclear, and she had difficulty walking. 
At the hospital a single deep cut was found 
inside her vagina; she told one intern that 
fingers had been inserted in her vagina 
during sexual activity, and another that she 
had been in a motorcycle accident. After 
the doctors advised her they did not believe 
her explanations, she reported to the police 
that she"had been as.saulted. She could not, 
however, remember much of the events of 
the night in question. 
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Six weeks later the police caused Erick- The defendant in Mack contended that 
son to be hypnotized by a lay hypnotist Erickson's hypnotically refreshed recol!ec­
without professional training. After plac- tion was too unreliable to merit admission, 
ing her in a deep trance, the hypnotist and that to allow such testimony would 
invited the police investigator and another deny him the right to effective crOS8-€xami­
officer to join them. He then told Erickson nation. The state contended that the testi­
that she would recall the events as though mony should be admitted as long as certain 
on a television screen. In the course of the "safeguards" can be established, relying on 
session Erickson accused the defendant of Harding and its progeny; the defendant, in 
stabbing her repeatedly in the vagina. At turn, invoked Frye. The state argued that 
the end of the session the hypnotist gave Frye is inapplicable to evidence that is not 
her a posthypnotic suggestion to the effect the direct product of a mechanical device 
that she would be able to remember very such a.s a lie detector; and to be admissible, 
clearly everything that happened on the the testimony of a previously hypno!ized 
night in question. The next day she gave witness need not be true provided it is 
the same police investigator a written state- based on what the witness actually per­
ment recounting as her present memory the ceived. Stressing the potentially drastic ef­
events she had related under hypnosis. feet of hypnosis on a witness' testimony, 

The defendant was arrested and charged 
with aggravated sexual assault. The ques­
tion of the admissibility of Erickson's pro­
posed testimony was litigated at an exten­
sive pretrial hearing. Following that hear­
ing, and pursuant to Minnesota procedure, 
the trial court stayed the prosecution and 
certified to the state supreme court the 
question "whether a previously hypnotized 
witness may testify in a criminal proceed­
ing concerning the subject matter adduced 
at the pretrial hypnotic interview." (292 

N.W.2d at p. 765.) In a well-reasoned opin­
ion the Minnesota high court unanimously 
answered in the negative, holding such tes­
timony inadmissible as a matter of law. 

The co~rt b-egan by emphasizing that no 
less than five experts on hypnosis and mem­
ory retrieval had testified at the hearing, 
making an extensive record on which to 
decide the legal issue. The court also ob­
served that the record "demonstrates the 
truth of Dr. Orne's ob5ervation that a case­
by-case decision on the admissibility ques­
tion would be prohibitively expensive, and 
reveals the difficulty of getting experts 
qualified to testify about hypnosis as an 
investigative rather than a therapeutic 
tool." (ld. at p. 766.) 

26.. Echoing scholarly criticism, the co1.1rt reje<:t· 
ed Harding on the ground that it was the prod­
uct of gullible witnesses and courts uninformed 

however, the court ruled that "Although 
hypnotica:Jly-adduced 'memory' is not strict­
ly analogous to the results of mechanical 
testing, we are persuaded that the Frye 
rule is equally applicable in this context" 
(id. at p. 768).1G 

The court turned to the record to deter­
mine whether, under Frye, the use of hyp­
nosis to refresh a witness' memory has been 
generally accepted as reliable by the scien­
tists working in the field. The court found 
that the exact opposite is true, i.e., that the 
consensus of informed expert opinion re­
jects the use of hypnosis for thiS purpose 
because it is "not scientifically reliable as 
accurate." (Id. at p. 768.) 

The court gave a number of reasons for 
this conclusion, each drawn from the expert 
testimony before it. (!d. at p. 768.) First, 
"a hypnotized subject is highly susceptible 
to suggestion, even that which is subtle and 
unintended. Such suggestion may be trans­
mitted either during the hypnotic session or 
before it," by such persons as police officers 
or doctors. This suggestibility is enhanced 
by the subject's natural "desire to please 
either the hypnotist or others who have 
asked the person hypnotized to remember 
and who have urged that it is important 

about the scientific realities of hypnosis. (ld 
at pp. 770-771.) 
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that he or she remember certain events." %7 

The result is that "hypnosis can create a 
memorj of perceptions which neither were 
nor could have been made" (id. at p. 769). 
And "Most significantly, there is no way to 
determine from the content of the 'memory' 
itself which parts of it are historically accu­
rate, which are entirely fanciful, and which 
are lies." (!d. at pp. 768-769.) 

The expert testimony also supported the 
defendant's claim of denial of effective 
cross-€xamination: "In addition to its his­
torical unreliability, a 'memory' produced 
under hypnosis becomes hardened in the 
subject's mind. A witness who was unclear 
about his 'story' before the hypnotic session 
becomes convinced of the absolute truth of 
the account he made while under hypnosis. 
This conviction is so firm that the ordinary 
'indicia of reliability' are completely erased, 

It would be impossible to crosS-€xam­
ine such a witness in any meaningful way." 
(Fn. omitted; id. at p. 769.) 

Summing up, the court recognized but 
declined to perpetuate the two inconsistent 
lines of cases discussed hereinabove {Parts 
II A and II B, ante): "We follow the best 
scientific authority, however, in rejecting as 
artificial and unprincipled any distinction 
between hypnotically-induced testimony of­
fered by the defense to exculpate and that 
offered by the prosecution to make its case. 
Regardless of whether such evidence is of· 
fered by the defense or by the pro~ution, 
a witness whose memory has been 'revived' 
under hypnosisr ordinarily must not be per­
mitted to testify in a criminal proceeding to 
matters which he or she 'remembered' un­
der hy-pljlosis." (ld. at p. 771.) %8 

Because the precise question certified to 
the Minnesota Supreme Court in Mack was 

27. It is also enhanced by the subject's psycho­
logicai "need to 'fill gaps.' When asked a ques­
tion under hypnosis, rarely will he or she re­
spond, 'I don't know.'" (ld. at p. 768.) 

28. The court added that hypnosis could contin­
ue to be used as an investigative tool, i.e., to 
help a subject remember verifiable facts that 
can serye as "leads" for further investigation of 
the crime--such as a licenSe plate number­
"as long as the material remembered during 
hypnosis is not subseq:tently used in court as 
part of an eyewitness' testimony." (Ibid.) The 

limited to the admissibility of a previously 
hypnotized witness' testimony on the sub­
ject matter of the hypnotic session, the 
court did not resolve the larger question 
whether such a witnegg should be allowed to 
testify on other matters relating to the 
crime that were not expressly covered in 
the hypnotic session and were allegedly re­
called without the aid of hypnosis. The 
latter question was soon answered, again in 
the negative. 

In People v. Tait (1980) 99 Mich.App. 19, 
297 N.W.2d 853, the defendant was charged 
with assaulting Deputy Sheriff Myers with 
intent to commit murder. At the prelimi­
nary hearing Myers testified that the de­
fendant approached him, raised a pistol, and 
twice threatened to blow his head off; 
when the defendant ignored his orders to 
stop and came nearer, Myers shot him. At 
trial Myers told the same story, with one 
difference: whereas at the preliminary 
hearing he had testified that he did not see 
the defendant attempt to fire the pistol, at 
trial he testified that just before he shot the 
defendant he saw the latter move his hand 
to the top of the weapon. Defense counsel 
moved for a mistrial, stating he had not 
learned that Myers' memory had been re­
freshed by pretrial hypnosis until he so tes­
tified. The hypnotist had been the prose­
cuting attorney. Myers claimed that at the 
hypnotic session no one told him what tO 
say, and that his trial testimony was his 
own recollection of the incident. The trial 
court denied the motion, and the defendant 
was convicted. 

Reversing the judgment, the Michigan 
court began by recalling its 1978 decision in 
Hn.ngsleben, supra, which held similar testi-

court warned, however, that even when a wit­
ness is hypnotized for that investigative pur­
pose alone, the session must be conducted un­
der safeguards adequate "to assure the utmost 
freedom from suggestion" in the event the wit· 
ness is later called to testify to "recollections 
recorded before the-h:;'Pnotic intertiew." (Ital· 
ics added; ibid.) In a footnote at this point the 
court "note[d], without adopting," the safe­
guards recommended by Dr. Orne. (See fn. 21, 
ance.) 
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mony inadmissible. The People argued that with a police officer to see two doctors who 
the Frye rule was inapplicable in this con- hypnotized him for the purpose of improv-
text because the witness' recollection was ing his memory of the assault. The doctors 
merely "refreshed" as permitted by law. questioned him about the incident, and his 
The court rejected this contention, warning answers contained more details than the 
that "Investigatory use of hypnosis on per- statements he had previously given to the 
sons who are later called on to testify in police. Before terminating the session the 
court carries a dangerous potential for doctors told him that after he came out of 
abuse." (ld. '2!17 N.W.2d at P· 856.) The hypnosis he would remember what he had 
court then held the case governed by the related to them in the trance. At trial, the 
Michigan version of the Frye rule, to wit, defendant moved to exclude Koors' testimo­
that "general scientific recognition [must) 
be established by testimony of disinterested 
and impartial experts or disinterested scien­
tists whose livelihood was not intimately 
connected with the technique. ['f] In the 
instant case the technique is not new, but 
we believe the same requirements must be 
met as are required for the introduction of 
lie detector or voicewriter evidence or evi­
dence influenced by them." (ld. at p. 857.) 
Applying that test, the court held (ibid.) 
that "Hypnosis has not 'achieved that de­
gree of general scientific acceptance' which 
will permit its introduction," citing inter 
alia our decision in People >". Kelly ( 1976) 17 
Cal.3d 24, 130 Cai.Rptr. 144, 549 P.2d 1240. 

The question of disposition remained. 
The Frye error, noted the court, was com­
pounded by the prosecution's failure to dis­
close before trial the fact that the witness 
had been hypnotized to restore his memory. 
The court then concluded, "By virtue of the 
prosecutor's improper actions in this case, 
deputy sheriff Kirk Myers' testimony has 
been damaged ~Q the extent that it cannot 
be used on retrial of the case. In lieu of 
discharge, the case is remanded for retrial, 
but the prosecution shall be absolutely pro­
hibited from in any way using any testimo­
ny of deputy sheriff M'yers. The trial court 
is adjured to permit no testimony of any 
kind as to what Myers may have seen or 
heard." (Italics added; 297 N.W.2d at p. 
857.) 

Any inference, however, that prosecutori­
al impropriety is a precondition to exclusion 
of the entire testimony of a previously hyp­
notized witness was firmly dispelled in the 
recent Arizona case of SUite v. Jfena. 
There Stephen Koors was stabbed outside a 
bar by three men. Sometime later he went 

ny unless it could be shown that his memo­
ries of the event were his own recoll~tion 
and not implanted by suggestions of the 
hypnotists. The motion was denied and the 
defendant was convicted. 

At the first level of review the Arizona 
Court of Appeal affirmed the judgment, 
relying on the "respectable authority" of 
Harding and its progeny to find no funda­
mental error. (SUite v. Mens. (1980) 128 
Ariz. 244, 624. P 2d 1'2!12, 1294.) Declining 
in effect to apply the Frye rule, the court 
reasoned that "hypnotically adduced evi­
dence cannot be equated w·ith, for example, 
the results of a lie detector examination 
since one can cross-€xamine the witness but 
cannot cross-examine the lie detector." 
(Ibid.) 

On further review, however, the Arizona 
Supreme Court rejected both the authority 
and the reasoning of the court of appeal, 
vacated the portion of its opinion dealing 
with hypnosis, and reversed the assault con­
VICtiOn. (SUite v. Mena (1981) 128 Ariz. 
226, 624 P.2d 1Z74.) The heart of its deci­
sion is a careful inquiry into the scientific 
realities of hypnosis and its effect on poten­
tial witnesses. In that inquiry the court 
relied on a number of scholarly articles as 
support for conclusions identical to those 
drawn in Mack from expert testimony: i.e., 
persons under hypnosis are prone to experi­
ence false memories, fantasies, and confa­
bulations; these distortions are aggravated 
by the subject's teridency to respond in the 
way he believes the hypnotist desires, even 
without the awareness of either; the sub­
ject is unable to distinguish his true memo­
ries from pseudomemories implanted during 
hypnosis; and after hypnosis he will often 
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be more convinced of the accuracy of the 
latter than the fonner, making cross-€xami­
nation ineffective. (ld. 624 P.2d at pp. 
1276--1278.) On these grounds the court 
discredited Harding and its progeny, and 
instead quoted with approval from the 
above-<liscussed opinion in Tait. 

The court then reiterated the Arizona 
version of the Frye rule (citing inter alia 
People v. Kelly (1976) supra, 17 Cal.3d 24, 
130 Cal.Rptr. 144, 549 P.2d 1240), and stat­
ed, "We believe that the same standard 
should apply to the use of hypnosis to pro­
duce testimony by purportedly improving 
memory." (624 P.2d at p. 1279.) Applying 
the rule in this context, the court found 
that although hypnosis has certain approved 
therapeutic uses, its use "to aid in accurate 
memory recall is not yet generally accept­
ed." (Ibid.) Reaffirming the holding of its 
1980 decision in La Mountain, supra, the 
court therefore concluded (ibid.): "The de­
termination of the guilt or innocence of an 
accused should not depend on the unknown 
consequences of a procedure concededly 
used for the purpose of changing in some 
way a witness' memory. Therefore, until 
hypnosis gains general acceptance in the 
fields of medicine and psychiatry as a meth­
od by which memories are accurately im­
proved without undue danger of distortion, 
delusion or fantasy, we feel that testimony 
of witnesses which has been tainted by hyp­
nosis should be excluded in criminal cases." 

In the course of its opinion the court 
quoted the pllolished view of Dr. Bernard 
L. Diamond that a witness who has been 
hypnotized for the purpose of improving his 
memory i~ so contaminated that he is there­
after incompetent to testify. (ld. at p. 
1277.) In its disposition the court adopted 
that view and the corresponding holding of 
Tait, ruling that after Koors had been hyp­
notized it was prejudicial error to allow him 
to testify at all. The court explained (at p. 
1280) that "it will often be difficult to de­
termine whether proferred testimony has 
been produced by hypnosis or has come 

29. Vlh1te's training in hypnosis consisted in at· 
tending a two-day seminar by a psychologist 
and reading three books on hypnotism. Prior 
to the incident in Polk he had hypnotized only 

from the witness' own memory, unaffected 
by hypnotic suggestion. In order to ensure 
against the dangers of hypnosis, therefore, 
this Court will consider testimony from wit­
nesses who have been questioned under 
hypnosis regarding the subject of their of­
fered testimony to be inadmissible in crimi­
nal trials from the time of the hypnotic 
session forward." (Italics added.) In a 
footnote at this point the court recognized 
that "our decision today may place the state 
in the difficult position of choosing whether 
to use a particular witness' testimony at a 
criminal trial or to subject that witn~ ~ 
hypnotism as an investigatory tool. We do 
not pass at this time on the state's ability to 
preserve a witness' prehypnotic testimony" 
by means of deposition. 

With the next case in this series, we come 
full circle. As we have seen, the sequence 
began in 1968 with the decision of the 
Maryland C-ourt of Special Appeals in Har· 
ding; but in Polk v. State (1981) 48 Md. 
App. 382, 427 A.2d 1041, the same court has 
now repudiated Harding and held instead 
that Frye governs the question before us. 
This dramatic turn of events would appear 
to give the coup de grace to the moribund 
precedent relied on here by the Attorney 
General. 

In Polk the defendant was charged with 
orally copulating an eight-year-old boy 
named Bobby, his next-door neighbor. 
Some five months after the incident Bobby 
was taken to the state police barracks to be 
hypnotized by Sergeant White, a police in­
vestigator with minimal experience in hyp­
nosis.29 Before the session began White 
was advised that the goal was to determine 
whether Bobby could remember any sexual 
contact with this defendant. Bobby's moth­
er and the prosecuting attorney were 
present during the session. Under White's 
questioning, Bobby produced details of the 
alleged misconduct. The defendant moved 
before trial to suppress the testimony of 
Bobby and White on the ground that it 

two oth~r persons for Investigative purposes, 
and he had never qualified as a hypnosis expert 
in any court. 
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would be the product of "an inexact and cited Tait as being in accord), stressing 
unproven science" and hence was inadmissi- their reliance on the Frye rule in judging 
ble as a matter of law. Cour>..s€1 also con- the admissibility of hypnotically refreshed 
tended that White was n9t qualified as a recollection. The court then reasoned (id. 
hypnosis expert, his questions to Bobby at p. 1048): "Reed speaks, of course, of 
were improperly suggestive, and there was expert testimony based upon the use of a 
an impermissible delay between the inci- scientific technique. The technique of hyp­
dent and the hypnotic session. The trial nosis is scientific, but the testimony itself of 
court denied the motion, asserting that the the witness is the end product of the admin­
fact of hypnosis goes to the weight rather istration of the technique. The induced re­
than the admissibility of the testimony. call of the witness is dependent upon, and 
This, of course, was the rule in Maryland cannot be disassociated from, the underly­
since Harding. ing scientific method. Accordingly, we con­

Bobby's testimony at trial was substan­
tially the same as the answers he gave 
under hypnosis. On cross-examination he 
stated he had no recollection of the incident 
and "forgot the nasty part" until he spoke 
with White. The prosecution did not call 
White, however, and did not introduce evi­
dence of the hypnosis. For that reason the 
court refused to allow a defense expert to 
testify that hypnotically refreshed recollec­
tion is unreliable and White's hypnotic pro­
cedure was improper. The defendant's mo­
tions to strike Bobby's testimony and for 
acquittal or mistrial were denied, and he 
was convicted. 

The appellate court acknowledged that 
Bobby's testimony would have been admis­
sible under its 1968 decision in Harding, but 
held that decision had been undermined 10 
years later when Maryland first adopted 
the Frye rule in tlte case of Reed v. State 
(1978) 283 Md. 374, 391 A.2d 364. The court 
in effect distinguished away Harding on the 
following rationale: "In Harding, we did 
not assess the Frye principle, the rule there 
enunciated not having been applied in this 
State until Reed; nor did we have occasion 
to probe the question-here directly raised 
on the authority of Reed --of the general 
acceptability of hypnotism as a reliable 
technique for memory retrieval within the 
relevant scientific community." (Fns. omit­
ted; 427 A.2d at p. 1047.) 30 

To answer that question, the court quoted 
at length from both Mack and .\fena (and 

30. Only the year before the same court had 
rt>jected the same argument, ie., that the Reed­
Frye rule undermined Harding. (State v. Tern-

clude, as did the Minnesota and Arizona 
Courts, that the Frye test must be applied 
in the instant case, i.e., before Bobby's testi­
mony can be admitted, there must be a 
determination of whether hypnosis is gener­
ally acceptable in the relevant scientific 
community for the purpose of memory re­
trieval." 

Because that determination had been pre­
cluded below by the refusal to allow the 
defendant to prove the unreliability of hyp­
nosis, the court reversed and remanded 
with directions to the trial judge to rule in 
the first instance on the general acceptabili­
ty of this technique as shown by expert 
testimony and scholarly publications. Fi­
nally, adopting the Mena rule of total dis­
qualification of any witness thus contami­
nated, the court also directed that if the 
technique is found inadmissible under Frye, 
Bobby must not be allowed to testify at all 
on the retrial "since the boy had no recollec­
tion of the alleged incident giving. rise to 
the charges against the appellant prior to 
the hypnosis. State v. Mena, supra." (ld. 
at p. 1049.) 

In Commonwealth v. Nazarovitch (1981) 
- Pa. -, 436 A.2d 170, the Supreme 
Court of Pennsylvania not only joined the 
foregoing line of decisions barring h,ypnoti­
cally induced testimony, but expressly re­
fused to follow Hurd in its attempt to sani­
tize such evidence by procedural "safe­
guards." The' defendants in Nazarovitch 
were charged with murder on the basis of 

oney (1980) 45 Md.App. 569, 414 A.2d 240. 
244) 
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statements by a witness whom the police 
had caused to be hypnotized on three occa­
sions prior to trial in an effort to refresh 
her memory of the events. Law enforce­
ment officials were present during each 
hypnotic session, and furnished some of the 
questions asked of the witness. The de­
fendants' pretrial motion to suppress the 
witness' testimony was granted, and the 
prosecution appealed. 

In a unanimous opinion, the Pennsylvania 
high court held such testimony inadmissible 
and affirmed the suppression order. The 
court began by ruling that the admissibility 
o( the challenged testimony must be judged 
by the Frye test, i.e., "whether hypnotical­
ly-refreshed testimony is generally accepted 
in the scientific community as yielding rea­
sonably reliab!t results." (ld. 436 A.2d at p. 
173.) As in Mens, the court answered the 
question by examining the published views 
of leading representatives of that communi­
ty. From such studies the court concluded, 
as in both Mena and Mack, that the scientif­
ic community has "grave misgivings" about 
the reliability of hypnosis in forensic use, 
for a humber of reasons inherent in the 
phenomenon itself: i.e., "the heightened 
suggestivity, the increased desire to satisfy 
the hypnotist, the tendency to confabulate, 
and the inability to distinguish in one's 
waking state the fact from the fantasy" (id. 
at p. 174). "Furthermore," the court ob­
served, "the hypnotic subject, upon awaken­
ing, is often .lmbued with a confidence and 
conviction as to his memory which was not 
present before. Prehypnosis uncertainty 
becomes molded, in light of additional recall 
experienced under hypnosis, into certitude, 
with the subject unaware of any sugges­
tions that he acted upon or any confabula­
tion in which he engaged. The subject's 
firm belief in the veracity of his enhanced 
recollection is honestly held, and cannot be 
undermined through cross-examination." 
(Ibid.) 

The court then carefully reviewed the 
reasoning and holding of its sister state in 
Hurd, but refused to accede to the urging 
of the prosecution that it adopt such an 
approach in Pennsylvania. Rather, the 
court explained, "we remain unconvinced 

that the trier of fact could do anything 
more than speculate as to the accuracy and 
reliability of hypnotically-refreshed memo­
ry. The Hurd court's rationale that hyp­
notically-refreshed recollection might as 
well ~ admissible since ordinary eyewitness 
accounts are also vulnerable to error and 
inaccuracies does not do full justice to the 
fact that 'the traditional guaranties of 
trustworthiness as well as the jury's ability 
to view the demeanor of the witness are 
wholly ineffective to reveal distortions of 
memory induced by the hypnotic process.' 
[Citation.] It is unchallenged that a jury 
can more critically analyze a witness' ability 
to perceive, remember, and articulate his 
recollections when such testimony has not 
been hypnotically-refreshed. The probative 
worth of the hypnotically-adduced evidence 
cannot overcome the serious and fundamen­
tal handicaps inherent therein." (ld. at pp. 
176-177; accord, St.Jite of Arizona ex rel. 
Collins v. Superior Court (1982) 131 Ariz. 
-.) 

III 

[2, 3] From the foregoing cases it ap­
pears that the correct analysis of the prob­
lem before us is to determine whether hyp­
noticaily recalled testimony is subject to the 
California version of the Frye rule, and if 
so, whether it meets the test of that rule. 
We proceed to such an analysis. 

A 

The Frye rule is deeply ingrained in the 
Jaw of this state. It ha:s repeatedly been 
invoked by our courtll to determine the ad­
missibility of evidence based, for example, 
on polygraph examinations (People v. 
Wochnick (1950) 98 Cal.App.2d 124, 127-
128, 219 P.2d 70), "truth serum" (People v. 
Jones (1959) 52 Ca1.2d 636, 653, 343 P.2d 
577), Nalline testing (People v. Williams 
(1958) 164 Cal.App.2d Supp. 858, 8~62, 
331 P.2d 251), experimental systems of 
blood typing (Huntingdon v. Crowley (1006) 
64 Cal.2d 647, 653-656, 51 Cai.Rptr. 254, 414 
P.2d 382), voiceprint analysis (People v. Kel­
ly ( 1976) supra, 17 Cal. 3d· 24, 130 Cai.Rptr. 
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144, 549 P.2d 1240), human bite marks (Peo- present recollection of that event to the 
pie v. Slone (1978} 76 Cal.App.3d 611, 623- best of his ability. It is true that his recol-
625, 143 Cal.Rptr. 61), and microscopic iden- lection has been refreshed by hypnosis, and 
tification of gunshot residue particles (Peo- that hypnosis d0€s not guarantee truthful 
pie v. Palmer (1978) 80 Cal.App.3d 239, 250- or accurate rt.>eall. But neither does any 
255, 145 Cal.Rptr. 466). We recently re- other method of reviving memory. That 
viewed the several reasons for this rule in guarantee, as with all witnesses, comes 
Kelly (17 Cal.3d at pp. 31-32, 130 Cal.Rptr. from cross-examination, which permits the 
144, 549 P.2d 1240), and need not repeat trier of fact to determine the truth and 
them here; it is enough to note our conclu- accuracy of the hypnotically refreshed testi-
sion (id. at p. 32, 130 Cal.Rptr. 144, 549 P.2d mony.31 

1240) that "we are persuaded by the wis­
dom of, and reaffirm our allegiance to, the 
Frye decision and the 'g~neral acceptance' 
rule which that case mandates." 

The Attorney General contends the Frye 
rule is inapplicable in the present context, 
making in essence the following argument: 
The rule is assertedly limited to cases in 
which (1) an expert witness gives his opin­
ion (2) interpreting the results of a new 
technique for scientificaily testing or ana­
lyzing physical evidence, and (3) that opin­
ion g0€s directly to the existence or nonex­
istence of a disputed fact, which is often the 
ultimate issue in the litigation. By con­
trast, in cases such as the present it is not 
the expert (i.e., the hypnotist) who ordinari­
ly testifies; the process involved (i.e., the 
hypnotizing of a potential witness to im­
prove his recall) has nothing to do with 
testing physical evidence; if the expert 
does testify, he should not be asked to inter­
pret the results of the technique (i.e., to 
give his opinion .on whether the revived 
memories of the hypnotized subject are 
true) but simply to discuss its methodology 
(i.e., to explairy how the hypnotic session 
was conducted); and the latter testimony 
evidently d0€s not go to the disputed fact or 
ultimate issue (e.g., the identity of the cul­
prit). Rather, in the typical case the wit­
ness is the person who actually perceived 
the event that is the subject of the litiga­
tion, and his testimony is the same as that 
of any other lay witness, i.e., he states his 

31. On the assumption that Frye is inapplicable. 
the Attorney General contends the only issue is 
whether the use of hypnosis in this case was an 
impermissibly suggestive pretrial procedure 
that tainted Catherine's subsequent testimony, 
citing the Wade-Neil rule. ( Unic~ Stares v. 

The argument is unpersuasive for a num­
ber of reasons. First, it proceeds from an 
unduly narrow reading of the opinions in­
voking the Frye rule: as we said in Kelly, 
for example, the rule applies to evidence 
"developed by" or "based upon" new scien­
tific techniques. (17 Cal.3d at p. 31, 130 
Cal.Rptr. 144, 549 P.2d 1240.) Nor are 
those techniques necessarily limited to ma­
nipulation of physical evidence; we do not 
doubt that if ~-estimony based on a new 
scientific process operating on purely psy­
chological evidence were to be offered in 
our courts, it would likewise be subjected to 
the Frye standard of admissibility. In ei­
ther case, the rule serves its salutary pur­
pose of preventing the jury from being 
misled by unproven and ultimately unsound 
scientific methods. (Kelly, at pp. 31-32, 130 
Cal.Rptr. 144, 549 P.2d 1240.) 

Moreover, from the unchallenged expert 
testimony in the case at bar and the uni­
form findings of the jurisdictions that have 
inquired into the matter, it appears that 
hypnotizing a witness to improve his memo­
ry is not in fact like "any other method" of 
refreshing a witness' recollection. These 
sources reveal that the hypnotic process 
d0€s more than permit the witness to re­
trieve real but repressed memories; it ac­
tively contributes to the formation of pseu­
domemories, to the witness' abiding belief 
in their veracity, and to the inability of the 
witness (or anyone else} to distinguish be­
tween the two. In these circumstances, as 

Wade (1967) 388 U,S. 218, 87 S.Ct. 1926. 18 
L.Ed.2d 1149~ Neil v. Biggers (1972) 409 U.S. 
188. 93 S.Ct. 375, 34 L.Ed.2d 401.) Finding 
that defendant did not sustain his burden of 
proof under that rule. the Attorney General 
concludes the testimony was adrrJssible. 



796 Cal. 641 PACIFIC REPORTER, 2d SERIES 

noted above, the resulting recall of the wit­
ness "is dependent upon, and cannot be 
disassociated from" the underlying hypno­
sis. (Polk v. State (1981) supra, 48 Md.App. 
382, 427 A.2d at p. 1048.) And if the testi­
mony is thus only as reliable as the hypnotic 
process itself, it must be judged by the 
same standards of admissibility. 

The question has in any event been decid­
ed in California. In People v. Diggs (1980) 

112 Cal.App.3d 522, 169 Cai.Rptr. 386, the 
court held Kelly applicable in this context 
on essentially the same reasoning: "In view 
of the modification of memory and demean­
or which generally follow from treatment 
by hypnosis, we are persuaded that post­
hypnotic testimony may in many instances 
properly be termed a product of the tech­
nique. The admissibility of evidence based 
upon a new scientific technique is governed 
by People v. Kelly . . . . [f] The Kelly 
court was concerned with and sought to 
mitigate the dangerous tendency of lay jur­
ors to give considerable and often undue 
weight to scientific evidence presented hy 
experts with impressive credentials. ( 17 
Cal.3d, at p. 31, 130 Cal.Rptr. 144, 549 P.2d 
1240.) Such procedures are invested with a 
'"misleading aura of certainty which often 
envelops a new scientific process, obscuring 
its currently experimental nature."' (17 
Cal.3d, at p. 32, 130 Cal.Rptr. 144, 549 P.2d 
1240.) This is certainly true of hypnosis." 

32. In Diggs the Court of Appeal went on to 
hold, howeve!', that on the record before it 
"there was an adequate showing to establish 
the admissibility of [the witness'} posthypnotic 
testJmony under Kelly" (id. at p. 531, 169 Cal. 
Rptr. 386). This appears to be a misreading of 
the requirements of Kelly, and therefore of 
Frye. Accdrding to the Court of Appeal, the 
psychiatrist who hypnqtized the witness gave 
as his opinion that hypnotically enhanced testi­
mony is reliable, while Dr. Bernard Diamond 
gave a contrary opinion, "bolstered by the in­
troduction of several corroborating affidavits 
by other experts in the field." (/d. at p. 530, 
169 Cai.Rptr. 386.) The court nevertheless 
deemed this conflict immaterial. reasoning that 
"Dr. Diamond's testimony to the contrary, it 
seems that the lower court here was presented 
with sufficient evidence of the reliability of the 
mt>thod used" (id. at p: 531, 169 Cai.Rptr. 386). 
Thus the court apparently believed that Kelly­
Frye is satisfied whenever there is "sufficient 
evidence" from which the trial court could find 

(112 Cai.App.3d at pp. 530-531, 169 Cal. 
Rptr. 386.) We approve this portion of 
Diggs.32 

In accord, therefore, with the courts of 
Michigan, Minnesota, AriZ0na, Maryland, 
and Pennsylvania, we hold that .in this state 
the testimony of witnesses who have under­
gone hypnosis for the purpose of restoring 
their memory of the events in issue cannot 
be received in evidence unless it satisfies 
the Frye standard of admissibility. 

B 

It is the proponent of such testimony, of 
course, who has the burden of making the 
necessary showing of compliance with Frye, 
i.e., of demonstrating by means of qualified 
and disinterested experts that the new tech­
nique is generally accepted as reliable in the 
relevant scientific community. (Kelly, at 
pp. 36-40, 130 Cal.Rptr. 144, 549 P.2d 1240.) 
In the case at bar the prosecution did not 
take up that burden, and made no such 
showing. On this ground alone we would 
ordinarily he justified in holding the chal­
lenged testimony inadmissible. But while 
such a ruling would dispose of the appeal 
before us, it would provide the bench and 
bar with little guidance in other litigation 
presenting the same questions. Moreover, 
in the particular circumstances of- this case 
the prosecution had little if any opportunity 
to make the required showing.33 We there-

that hypnotic memory enhancement is relia­
ble--and under normal rules of proof the testl· 
mony of one witness is enough for this pur· 
pose, despite contradlctory testimony. (See 
Evid.Code, § 411.) 

Yet the Kelly-Frye requirement is not fulfilled 
merely by evidence that one expert personallY 
believes the challenged procedure is reliable; 
the court must be able to find that the proce­
dure is generally accepted as reliable by th_e 
larger scientific community in which it origi­
nated. (Kelly, at pp. 30-32, 37, !30 Cal.Rptr. 
144, 549 P.2d 1240.) It is obvious that no such 
finding could be made on the record in Diggs. 
To that extent, accordingly, the decision Is dis· 
approved. 

33. At the time of trial (June 1979) neither Diggs 
nor the leading out-of-state cases applying Frye 
in this context had yet been decided. The pre­
vailing rule in other jurisdictions was still that 
of Harding and its progeny, i.e., the fact of 
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fore reach the Frye issue on its merits, both 
for reasons of precedent and considerations 
of fairness. 

Yet it does not follow, as the Attorney 
General claims, that the record is inade­
quate to support a decision on the general 
admissibility of hypnotically aided testimo­
ny. Here the issue was fully raised by 
defendant. Not only did he make a timely 
pretrial motion on this ground, but on cross­
examination of Catherine he probed crit­
ically into the purpose, method, and results 
o( her hypnotic experience. By the testi­
mony of Dr. Schafer, defendant then ex­
posed the multiple risks in using hypnosis to 
restore a witness' memory; and he elicited 
from Dr. Schafer an unequivocal expert 
opinion that hypnosis is not reliable as a 
truth-seeking technique. 

To be sure, in Kelly we doubted whether 
the testimony of a single witness, even if 
qualified, is sufficient to establish the views 
of an entire scientific community as to the 
reliability of a new procedure. ( 17 Cal.3d 
at p. 37, 130 Cal.Rptr. 144, 549 P.2d 1240.) 
As will appear, however, Dr. Schafer's testi­
mony is supported by a substantial body of 
scholarly treatises and articles on the sub­
ject. The Attorney General complains that 
"literature is not evidence," and that it 
would be improper for this court to "pick 
and choose among that literature to decide 
issues of scientific fact." The remark be­
trays a fundamental misunderstanding of 
the task before' us: our duty is not to decide 
whether hypnotically induced recall of wit­
nesses is reliable as a matter of "scientific 
fact," but simply whether it is generally 
accepted as reliable by the relevant scientif­
ic community. We recognized in Kelly 
(ibid.) that "Ideally, resolution of the gener­
al acceptance issue would require considera­
tion of the views of a typical cross-section 
of the scientific community, including rep­
resentatives, if there are such, of those who 

hypnosis "goes to the weight. not the adrnlssl­
biiity" of the testimony. As we have seen, the 
trial court expressly relied on that rule in deny­
ing defendanfs motion to exclude the posthyp­
notic testimony of the complaining witness. 
Believing that only credibility was in issue, the 
court refused to allow. the prosecution to open 
up the subject of hypnosis in its case-in-chief. 

oppose or question the new technique." 
But considerations of judicial economy 
make it impractical to require those views 
to be presented personally by each scientist 
testifying in open court: as pointed out in 
Jfack (292 N.W.2d at p. 766), such a proce­
dure would be prohibitively expensive, and 
would be frustrated in any event by the 
difficulty of finding local experts qualified 
to testify on hypnosis as an investigative 
rather than a therapeutic tool. 

Accordingly, for this limited purpose sci­
entists have long been permitted to speak 
to the courts through their published writ­
ings in s<:holarly treatises and journals. 
(Kelly, at p. 35, 130 Cai.Rptr. 144, 549 P.2d 
1240; Huntingdon v. Crowley (1~) supra, 
64 Cal.2d 647, 656, 51 Cai.Rptr. 254, 414 P.2d 
382; People v. Palmer (1978) supra, 80 Cal. 
App.3d 239, 252-254, 145 Cai.Rptr. 466; 
People v. Law (1974) 40 Cal.App.3d 69, 75, 
114 Cai.Rptr. 708; United States v. Addison 
(D.C.Cir.l974) 498 F.2d 741, 744-745.) The 
courts view su<:h writings as "evidence," not 
of the actual reliability of the new scientific 
technique, but of its acceptance vel non in 
the scientific community. Nor do the 
courts "pick and choose" among the writ­
ings for this purpose. On many topics-in­
cluding hypnosis-the scientific literature is 
so vast that no court could possibly absorb 
it all. But there is no need to do so, be­
cause the burden is on the proponent of the 
new technique to show a scientific consen­
sus supporting its use; if a fair overview of 
the literature discloses that scientists signif­
icant either in number or expertise publicly 
oppose that use of hypnosis as unreliable, 
the court may safely conclude there is no 
such consensus at the present time. 

That is the case before us. On the topic 
of hypnotically aided recall we have re­
viewed numerous scientific treatises and ar­
ticles in scholarly journals.w From this re-

34. We have also reviewed. but given little 
weight to. law re\;ew articles on this topic by 
authors who are exclusively members of the 
legal profession. A number of such articles are 
cited in Stare v. Mack (Minn. 1980) supra, 292 
N.W.2d 764, 765, footnote 4. and are discussed 
and criticized in Diamond, lnherent Problems 
in !he L'se of Pretrial Hypnosis on a Prospec· 
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view it clearly appears that major voices in 
the scientific community oppose the use of 
hypnosis to restore the memory of potential 
witnesses, with or without procedural safe­
guards, on the ground of its intrinsic unreli­
ability. This unreliability is due both to 
certain properties of human memory and to 
factors inherent in the nature of hypnosis. 
We begin with the former, which have been 
little mentioned in the cases. 

c 
The principal proponent of hypnotically 

aided recall is a police department psycholo­
gist, Martin Reiser, Ed.D.35 According to 
his published writings, Dr. Reiser operates 
on the belief that human memory is like a 
videotape machine that (1) faithfully rec­
ords, as if on film, every perception experi­
enced by the witness, (2) permanently 
stores such recorded perceptions in the 
brain at a subconscious level, and (3) accu­
rately "replays" them in their original form 
when the witness is placed under hypnosis 
and asked to remember them. (See, e.g., 
Reiser, Handbook of Investigative Hypnosis 
(1980), ch. 40; Reiser, Hypnosis as a Tool in 
Criminal Investigation [Nov. 1976] The Po­
lice Chief 36, 40; Reiser, Hypnosis as an 
Aid in a Homicide Investigation (1974) 17 
Am.J. Clinical Hypnosis 84, 85.) With mi­
nor variations, this belief-or assumption­
is apparently shared by police psychologists 
and "hypnotechnicians" at all levels of law 
enforcement, and serves as the theory on 
which such personnel base their practice of 
hypnotizing potential witnesses to improve 
their recall of crime-related events. 

The professional literature, however, re-
jects this belief:. the scientists who work in 

t/Vt> Witness (!980) 68 Cal.L.Rev. 313.327-331 
(hereinafter cited as Diamond, Inherent Prob­
lems ). As Dr. Diamond concludes, the articles 
suffer generally from an underestimation of the 
scientific risks in using hypnosis to restore a 
witness' memory, and an overestimation of the 
ability of traditional legal devices (e g., expert 
testimony, cross-examination) to avoid those 
risks. It appears as true of hypnosis as of 
voiceprint analysis that "This area may be one 
in which only another scientist, in regular com­
munication with other colleagues in the field. is 
competent to express such an opinion [as to 

the field generally agree that, as Dr. Schaf­
er testified at trial, the memory does not 
act like a videotape recorder, but rather is 
wbject to numerous influences that contin­
uously alter its content. This view has been 
expressed at least sinee the pioneer study of 
Sir Frederic C. Bartlett of Cambridge Uni­
versity, published a half-century ago. 
(Bartlett, Remembering (1932, reprinted 
1964).) Using a different simile in that 
pretelevision era, Bartlett critically exam­
ined the conventional belief of his time that 
"traces" of everj event were laid down in 
the mind aqd permanently stored until they 
were "re-excited" by a stimulus and reap­
peared as memories. Bartlett began his 
analysis by pointing out that "there are 
obvious difficulties. The traces are gener­
ally supposed to be of individual and specif­
ic events. Hence, every normal individual 
must carry about with him an incalculable 
number of individual traces. Since these 
are all stored in a single organism, they are 
in fact found to be related one to another, 
and this gives to recall its inevitably associ­
ative character" (id. at p. 203). 

Less obvious but even more impOrtant 
was Bartlett's now-famous conclusion, 
drawn from his experimental work, that 
memory is productive rather than reproduc­
tive: "The first notion to get rid of is that 
memory is primarily or literally reduplica­
tive, or reproductive. . . . In fact, if we 
consider evidence rather than presupposi­
tion, remembering appears to be far more 
decisively an affair of construction rather 
than one of mere reproduction." (ld. at PP· 
204--205.) As had often been shown, "con­
densation, elaboration and· invention are 
common features of ordinary remembering" 

the view of the scientific community]. . . . In 
considering the position of the scientific com­
munity. a court is bound to let scientists speak 
for themselves." (Kelly, at pp. 39--40 of 17 
Cal 3d, 130 Cal.Rptr. 144, 549 P.2d 1240.) 

35. Dr. Reiser is the director of behavioral sci­
ence services of the Los Angeles Police Depart· 
ment. He t's also the director of the Law En­
forcement Hypnosis Institute, a proprietary 
school in Los Angeles that teaches courses in 
hypnotism to police and other law enforcement 
personnel. 
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(id. at p. 205). Expanding on the latter vanced cases of epilepsy. In the course of 
point, Bartlett reported that "our studies those operations Penfield discovered that 
have shown us that all manner of changes when he stimulated various locations in the 
in detail constantly occur in instances which brain with an electric probe, the patients--
every normal person would admit to be who were conscious during the procedure­
genuine instances of remembering. There reported experiencing vivid and detailed 
are changes in order of sequence, changes "flashbacks" reminding them of events that 
of direction, of complexity of structure, of assertedly occurred in their childhood. To 
significance, ... " (ld. at p. 312.) In sum- explain these reports, Penfield proposed a 
mary, "Rememb€ring is not the re-excita- model of memory very similar to the "vi­
tion of innumerable fixed, lifeless and frag- deotape recorder" theory espoused by the 
mentary traces. It is an imaginative recon- police psychologists.16 Professor Hintzman 
struction, or construction, built out of the points out several serious objections to Pen­
relation of our attitude towards a whole field's conclusions. First, on some occa.~ions 
active mass of organized past reactions or the patients report that they experience not 
experience .... " (ld. at p. 213.) a "memory" but a dream or a hallucination, 

Bartlett's insight that "the past is b€ing or simply a feeling of deja vu. (ld. at p. 
continually re-made, reconstructed in the 301.) It is difficult if not impossible to 
interests of the present" (id. at p. 309) pre- distinguish between these phenomena. 
vailed in due course among his colleagues, Next, "There is never any independent veri­
and is now the generally accepted view of fication of the reported 'memories'-,-noth­
the profession. Of the many works that ing to indicate the experience is reaily an 
support this view, we shall discuss but two event from the patient's past. There is 
as examples. In his analysis of the "perma- only the subject's statement that it seems 
nent memory" hypothesis, Professor Doug- familiar, and therefore must be something 
las L. Hintzman observes that "Before even that happened at an earlier time." (ld. at 
considering the relevant data, we can see a pp. 301-302.) As we shall see, this lack of 
number of reasons for thinking that true independent verification infects most of the 
forgetting does occur. Throughout our claimed "evidence" of reliable hypnotic re­
adult lives brain cells die and are not re- call. Finally, "such reports have not been 
placed. Even: 'those that survive undergo obtained from non-epileptic patients" (id. at 
continual change. There is a constant p. 302), and hence form a scientifically inad­
'turnover' of the chemicals that make them equate basis for drawing conclusions about 
up, just as there is in other parts of the the memory processes of the large majority 
body. And as we deal with our changing of the population. 

environment, it. seems likely that we encode The second phenomenon often cited as 
many new exi>eriences by modifying trace evidence for permanent memory is "hypnot­
structures originally developed to deal with ic age regression." This is the procedure by 
old ones." (Hintzman, The Psychology of which, under hypnotic suggestion, a subject 
Learning and ~{emory (1978) p. 298.) He appears to regress in mental age until an 
then examines the two phenomena most earlier date in his life, then seems to "re­
often cited as "evidence" for the permanent live" the events he experienced on that date 
memory hypothesis. and their accompanying emotions. Again 

The first is the work of Wilder Penfield, Professor Hintzman finds little persuasive 
a neurosurgeon who ha.s performed numer- value in such demonstrations, stressing that 
ous brain operations on patients with ad- the subject's claim to recall specific individ-

36. Dr. Reiser. for example, accepts Penfield's 
evidence at face value, and relates without 
question the latter's somewhat extravagant 
conclusion that .. the brain functions much like 
a high fidelity recorder. putting on ta~. as it 
Wt>re, t>very ex~nence from the time of birth. 

possibly even before birth. and that these expe­
riences and associated feelings are available for 
replay today in as vivid a form as when they 
first occurred... (lta!lcs added; fn. deleted.) 
(Reiser, Handbook of Investigative Hypnosis 
( 1980) p. 8.) 
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uals or events from his childhood is rarely if 
ever corroborated because of obvious diffi­
culties in doing so. He also notes studies in 
which hypnotized subjects have instead un­
dergone age "progression"-i.e., have been 
made to believe they are living 10 or more 
years in the future -and have reported 
their future "memories" with equal convic­
tion and verisimilitude. "Good hypnotic 
subjects," the au thor explains, "will go to 
great lengths to comply with the hypnotist's 
requests, and this apparently includes con­
structing realistic scenarios and acting them 
out." (I d. at p. 303.) Professor Hintzman 
concludes that while the permanent memo­
ry hypothesis is tantalizing in its simplicity, 
the evidence offered in its support is weak 
and the hypothesis is probably incorrect. 
(!d. at p. 304.) 17 

Elizabeth F. Loftus, Ph.D., a highly expe­
rienced investigator in the field of memory, 
reaches similar conclusions in a number of 
her articles (e.g., Loftus & Loftus, On the 
Permanence of Stored Information in the 
Human Brain (1980) 35 Am. Psychologist 
409) and in her valuable treatise, Eyewit­
ness Testimony (1979). Adopting a differ­
ent simile, she explains in the latter that 
"During the time between an event and a 
witness' recollection of that event-a period 
often called the 'retention interval'-the 
bits and pieces of information that were 
acquired through perception do not passive­
ly reside in memory waiting to be pulled 
out like fish frorp water. Rather, they are 
subject to num~rous influences. External 
information provided from the outside can 
intrude into the witness' memory, as can his 
own thoughts, and both can cause dramatic 
changes in his recollection." (!d. at pp. 
8~87.) Her reasons for this view deserve 
close attention. On the basis of her re­
search Dr. Loftus identifi~?s a number of the 
influences that can cause a memory to 
change during the retention int€rval with-

37. A leading scientific study is in accord. 
(O'Connell. et al.. Hypnotic Age Regression: 
An Empirical and .''tfethodological Analysis 
(Dec. 1970) 76 J.Abnonn.Psych. (monograph 
supp. pt. 2).) 

38. In language particularly relevant to the risks 
of hypnotically inducing recall through the "vi-

out the witness' awareness: the witness 
may "compromise" the memory with a sub­
sequently learned but inconsistent fact (id. 
at p. 56); he may "incorporate" into the 
memory a nonexistent object or event casu­
ally mentioned by a third party, e.g., in 
later questioning (id. at p. 60); post-event 
information may change the way the wit­
ness "feels" about the original incident, e.g., 
may affect his impression of how noisy or 
how violent it was (id. at pp. 70-72); be­
cause a witness is under great social pres­
sure to be complete and accurate he may 
fill gaps in his mE!mory by guessing, and 
thereafter "recall" those guesses as part of 
the memory; 38 and if the witness is sub­
jected to repeated questioning, any errone­
ous statement he made early on may be 
"frozen into" the memory and reappear la­
ter as a fact (id. at pp. 84-86). There is no 
way to tell, moreover, whether any given 
detail recalled by the witness comes from 
his original perception or from external in­
formation that he subsequently acquired. 
(I d. at p. 78.) 

From these studies Dr. Loftus has no 
doubt that postevent experiences can alter 
any witness' memory, subtly but irreversi­
bly. The author then considers and rejects 
the permanent memory hypothesis. Ob­
serving that "People cling to highly suspi­
cious evidence to support this belief" (id. at 
p. 115), she is particularly critical- of the 
"evidence" allegedly provided by hypnotic 
age regression: "many investigators believe 
that hypnosis is unreliable and unpredicta­
ble, and is just as likely to create new 
memories as to recover old ones." (Ibid.) 
And because such accounts are ordinarily 
unverifiable, "Vivid memories may be pro­
duced, but who can say whether these have 
or have not been altered by subsequent 
experiences to which a person has been 
exposed." (Ibid.) Dr. Loftus concedes it 

deotape recording" technique, Dr. Loftus adds: 
"while an initial guess may be offered with loW 
confidence, later. when the witness mistakes 
the guess 'for a real memory. the confidence 
level can rise. This seems to occur because a 
witness is now 'seeing' an item that he himself 
has constructed in memory." (ld. at p. 82.) 
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will never be possible to "prove" conclusive- form of question asked 41 (id. at pp. 90-94); 
!y that a witness does not have an unaltered and the witness may be more likely to re­
memory trace of a given event, for it can spond to such cues if the questioner is a 
always be objected that the technique for status figure (e.g., a doctor or a law en­
unearthing it was inadequate-i.e., that forcement official) than if he is merely a 
"we did not dig deep enough." (!d. at p. passerby inquiring what happened (id. at 
117.) Nevertheless, after careful investiga- pp. 97-98). 

tion the author reports that "My colleagues Lastly, Dr. Loftus warns there is no clear 
and I have used a number of different correlation between the witness' confidence 
techniques to try to induce such witnesses in the accuracy of his recall and its accuracy 
to reveal evidence of any traces of the in fact: indeed, studies have shown that in 
original information. In all of these cases, some circumstances "people can be more 
we have been unable to provide any evi- confident about their wrong answers than 
de nee that an intact original memory re- their right ones. To be cautious, one ;~hould 
mains." (Italics added; id. at p. 118.) not take high confiden~ as any absolute 

The "videotape recorder" theory of law 
enforcement hypnotists also lacks empirical 
support for the third of its assumptions, to 
wit, that upon being unlocked by hypnosis 
the witness' repressed memories are "re­
played" without further modification as he 
recalls the original event.lt On~ more the 
research results are otherwise:: in this final 
stage of the process, known as "retrieval," 
the accuracy of the witness' memory may 
be adversely affected by outside factors 
even as he recalls it. Again Dr. Loftus 
identifies some of those influences as fol-
lows: the witness may subconsciously tailor 
his recall to conform to expectations im­
plied by the person questioning .. him; those 
expectations may be conveyed, intentionally 
or not, either by such conduct of the ques­
tioner as tone of voice, emphasis, pauses, 
facial expression and other "body lan­
guage" (id. at pp. 72-74), or by the particu­
lar method of interview used 40 or precise 

39. The theory also lacks support for 1ts initial 
assumption. i.e .. that the witness is capable in 
the first instance of "recording"' his every per· 
ception of the original event with complete 
fidelity. Extensive ..;,.ork by memory investiga­
tors (including DL Loftus) demonstrates that in 
this stage of the process, known as ··acquisi­
tion" or "encoding," the witness is likewise 
subject to external and internal influences that 
tend to distort his perceptions at the very mo­
ment he experiences them. For present pur­
poses, however, we need not discuss this phe­
nomenon further: it occurs potentially in every 
witness, and has no immediate counterpart in 
the procedure of hypnotiCally aide<! recall. 

40. The interrogatory method ("Did you see a 
gun?") produces recollections of lower accura-

guarantee of anything." (ld. at p. 101.) 
The final distorting influence on memory 
retrieval, then, is a well-documented phe­
nomenon: "Most people, including eyewit­
nesses, are motivated by a desire to be 
correct, to be observant, and to avoid look­
ing foolish. People want to give an answer, 
to be helpful, and many will do this at the 
risk of being incorrect. People want to see 
crime solved and justice done, and this de­
sire may motivate them to volunteer more 
than is warranted by their meager memory. 
The line between valid retrieval and uncon­
scious fabrication is easily crossed." (Id. at 
p. 109.) 42 

D 

We have dwelt on the reports of current 
research into the operation of human mem­
ory for two reasons. First, as we have 
seen, that research convincingly undermines 
the "videotape recorder" theory on which 
most law enforcement hypnosis of potential 

cy but greater detail than the narrative method 
("Tell me what you saw."). 

41. The classic distinction is between asking the 
witness. "Did you see a gun?" and asking him, 
"'Did you see the gun?" Other semantic differ­
ences with significant effe<:ts on accuracy have 
been reported in the literature. (See, e.g., Hil­
gard & Loftus, Effective Interrogation of the 
Eyewitness (1979) 27 lnternat.J. Clinical & Ex· 
perimental Hypnosis 342, 34& 35!.) 

42. Sach motivation may be all the more power· 
ful. of course, when the witness to the crime is 
also its victim. In that event the natural desire 
to see "'justice done" may be fueled by a deeper 
yearning for vengeance. 
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witnesses is premised 43 Second, each of 
the phenomena found by such research to 
contribute to the unreliability of normal 
memory reappears in a more extreme form 
when the witness is hypnotized for the pur­
pose of improving his recollection.« 

We turn, then, to the professional litera­
ture on the latter topic. For present pur­
poses we need not add to this already 
lengthy discussion by analyzing that litera­
ture in detail; it will be enough if we 
simply set forth its principal relevant con­
clusions, with citations to a representative 
sample of supporting studies. The conclu­
sions will necessarily be oversimplified, but 
full explanations of each point can be found 
in the cited authorities and similar works." 

1. Hypnosis is by its nature a process of 
suggestion, and one of its primary effects is 
that the person hypnotized becomes ex-

43. On the basis of that research. for example. 
Dr. Orne tlatly rejects the "videotape" model: 
"Suffice it to say that such a view is counter to 
any currently accepted theory of memory and 
is not supPorted by scientific data [citations]." 
(Orne. Tl!e Use and ,"vfisuse of H_;.pnosis in 
Court ( 1979) 27 !ntemat.J Clinical & Experi­
mental Hypnosis 3 i I, 321 [hereinafter cited as 
Orne, Use and Misuse]) While he concedes 
that in working with the hypnotic subject the 
"videotape" imagery may at times be useful. he 
explains that "no competent hypnotherapist 
would, in using such a metaphor, confuse it 
with the manner in which memory is organ­
ized." (!d. at p. 325, fn. 7.) 

44. for this reason we cannot subscribe to the 
theory of Hurd ( 432 A.2d at p. 92) that however 
untrustworthy hypnotically induced recall may 
be. it is at least no worse than ordinary memo­
ry if it Is accotnpanied by six listed "safe­
guards." We explain above (Part II C. ante) 
why we find such "safeguards" both inade­
quate and impractical. 

45. As will appear, the most persuasive spokes­
men for the relevant scientific community are 
Drs. Diamond and Orne. Dr. Diamond, who is 
both Clinical Professor of Psychiatry and Pro­
fessor of Law at the University of California, is 
well known to the legal profession. He is the 
author of numerous articles in the area of psy­
chiatry and the law, and we have often relied 
on his views. (See, e.g., People v. Bumick 
( 1975) H Cal. 3d 306, 327, 328 & fn. 19, 121 
Cal. Rptr. 488. 535 P 2d 352, where we describe 
Dr. Diamond as "a nationally known specialist 
in this field.") 

Martin T. Orne. M.D. Ph.D., is equally well 
known and respected by that segment of the 

tremely receptive to suggestions that he 
perceives as emanating from the hypnotist. 
The effect is intensified by another charac­
teristic of the hypnotic state, to wit, that 
the attention of the subject is wholly fo­
cused on and directed by the hypnotist. 
The suggestions may take the form of ex­
plicit requests or predictions by the hypno­
tist; or they may be inferred by the subject 
from information he acquired prior to or 
during the hypnotic session, or from such 
cues as the known purpose of that session, 
the form of questions asked or comments 
made by the hypnotist, or the hypnotist's 
demeanor and other nonverbal conduct. 
The suggestions can be entirely unintended 
-indeed, unperceived-by the hypnotist 
himself." 

2. The person under hypnosis experi­
ences a compelling desire to please the hyp-

medica! profession specializmg in the theory 
and practice of hypnosis He is at once an 
investigator. a clinician. and an educator: di· 
rector of the tJnit for Experimental Psychiatry 
at The Institute of Pennsylvania Hospital, one 
of the nation's most active laboratories of hyp­
nosis research. he is also senior attending psy­
chiatrist at the same hospttal and Professor of 
Psychiatry at the University of Pennsylvania. 
In addition. Dr. Orne is the president of the 
International Society of Hypnosis, the editor of 
the International Journal of Clinical ahd Exper­
imental Hypnosis, the senior author of the artl· 
cle on hypnosis in the Encyclopaedia Britanni­
ca (see fn. 15, ante). and the authOI' of leading 
articles on hypnosis research in the scholarly 
journals. He has often testified as an expert on 
hypnosis, and his eminence in the field has 
repeatedly been recognized in the published 
opinions. (See, e.g., State v. Mack (Minn.l980) 
supra, 292 N.W.2d 764, 766; State v. Hurd 
{1980) 173 N.J.Super. 333, 414 A.2d 291, 296; 
People v. Hughes (1979) 99 Misc.2d 863. 417 
N.Y.S.2d 643, 646.) 

By relying primarily on Drs. Diamond and 
Orne, of course, we do not mean to denigrate 
the contributions of many other experts in hyp­
nosis whose writings we have also consulted 
(e.g., Ernest R. Hilgard, Ph.D .. director of the 
Sta.nford University laboratory of hypnosis re· 
search), some of whom we cite hereinafter. On 
the present issue, however. the majority are in 
full agreement with the essential findings and 
conclusions of Drs. Diamond and Orne. 

46. Diamond, Inherent Problems. page 333; 
Orne, Use -and Misuse. pages 322-327; Orne, 
On the Simulating Subject as a Quasi-Control 
Group in Hypnosis Research: What, Why. and 
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notist by reacting positively to theS€ sug- neither an expert wit:JeSS wr a lay observer 
gestions, and hence to produce the particu- (e.g., the judge or jury i can make a similar 
lar responses he believes are expected of distinction. In eu.h in:r..a~. if the claimed 
him. Because o! this compulsion, when memory is not or e3.21~t be verified by 
asked to recall an event either while in "age wholly independent means. no one can re!i-
regression" or under direct suggestion of ably tell whether it :.s an acrurate recollec­
heightened memory ("hypermnesia"), he is tion or mere confabulation.. Because of the 
unwilling to admit that he cannot do so or foregoing pressures 0.0 the subject to 
that his recollection is uncertain or incom- present the hy-pnotist with a logically com­
plete. Instead, he will produce a "memory" plete and satisf)ing memory o! the prior 
of the event that may be compounded of (1) event, neither the detail, coherence, nor 
relevant actual facts, (2) irrelevant actual plausibility of the resulting recall is any 
facts taken from an unrelated prior experi-

guarantee of its veracity." 
ence of the subject, (3) fantasized material 

'("confabulations") unconsciously invented 4. Nor is such guarantee furnished by 
to fill gaps in the story, and (4) conscious the confidence with which the memory is 
lies-all formulated in as realistic a fashion initially reported or subsequently related: a 
as he can.•7 The likelihood of such self-de- witness who is uncertain of his recollections 
ception is increased by another effect of before being hypnotized will become con­
hypnosis, i.e., that it significantly impairs vinced by that process that the story he told 
the subject's critical judgment and causes under hypnosis is true and correct in every 
him to give credence to memories so vague respect. This effect is enhanced by two 
and fragmentary that he would not have techniques commonly Used by lay hypno­
relied on them before being hypnotized.u tists: before being hypnotized the subject is 

3. During the hypnotic session, neither told (or believes) that hypnosis will help him 
the subject nor the hypnotist can distin- to "remember very clearly everything that 
guish between true memories and pseudo- happened" in the prior event, and/or during 
memories of various kinds in the reported the trance he is given the suggestion that 
recall; and when the subject repeats that after he awakes he will "be able to remem­
recall in the waking state (e.g., in a trial), ber" that event equally clearly and compre-

How, in Hypnosis: Research Developments 
and Prespectives (Fromm & Schor edits. 1972) 
pages 400-403 [hereinafter cited as Hypnosis 
Research]; Orne, The Nacure of Hypnosis: Ar· 
tifacc and Essence (1959) 58 J.Abnom. & Soc. 
Psych. 277, 280--286, 297; see generally Hil· 
gard, Hypnotic Susceptibility ( 1965); Weitzen­
hoffer, Hypnotism: An Objective Study in Sug­
gestibility ( 1953); Hull, Hypnosis and Suggest!· 
bility (1933). 

47. In a recent California case. for example, the 
complaining witness underwent no less than 
four pretrial hypnotic sessions for the purpose 
of Improving her memory of the crime. The 
sessions were conducted by a physician experi­
enced in the use of hypnosis, and he was con· 
vinced that the witness was in fact hypnotized 
on each occasion. He was of the opinion, how­
ever, that the entire recollection produced by 
the witness while in the trance state was a 
deliberate !!e. He explained that a hypnotized 
person "Is able to lie, and will lie for the same 
reasons he would li<' in a nonhypnotic condi· 
tton." (People v. Lopez (1980) 110 CaLApp.3d 
1010, !017, 168 Cal:Rptr. 378:) The Court of 
Appeal accepted this explanation, and conclud· 
ed that "the hypnotic sessions were not lnstru· 

mental in refreshing the ,;ctlm's memory. On 
the contrary, throughout those sessions she 
continued to repeat a fabricated tafe." (!d. at 
p. 1018, !68 Cai.Rptr. 378.) 

48. Diamond, fnherent Problems, pages 335, 
337-338; Orne, Use &nd Misuse, pages 316-
320; Putnam. H,vpnosis a.nd Distortions in Eye­
witness Testimony ( 1979) 27 lnternat.J. Clinical 
& Experimental Hypnosis 437, 446; Gibson, 
Hypnosis: Its Nature and Therapeutic Uses 
( 1977) pages 58-59; Shor, The Fundamental 
Problem in Hypnosis Rese>arch as Viewed From 
Historic Perspectives, in Hypnosis Research, 
pages 37-39; Hilgard, Hypnotic Suscept!blllty 
( 1965) page 9; Hull, Hypnosis and Suggestlblll· 
ty (1933) pages 111-115. 

49. Diamond, Inherent Problems, pages 333-
335, 337-338, 340: Orne, Use and Misuse, 
pages 317-318, 320; Spiegel, Hypnosis and Evi­
dence: Help or· Hind!'ance?- (1980) 347 Annals 
N.Y.Acad.Scl. 73, 79; Kroger & Douce. Hypno­
sis in Criminal Investigation ( !979) 27 Inter· 
nat.J. Clinical & Experimental Hypnosis 358, 
36.5--367. 
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hensively.$0 Further enhancement of this 
ef!eet often occurs when, after he returns 
to the waking state, the subjeet rememb€rs 
the content of his new "memory" but for­
gets its wurce, i.e., forgets that he acquired 
it during the hypnotic session ("posthypnot­
ic source amnesia"); this phenomenon can 
arise spontaneously from the subject's ex­
pectations as to the nature and effects of 
hypnosis, or can b€ unwittingly suggested 
by the hypnotist's instructions. Finally, the 
effeet not only persists, but the witness' 
conviction of the absolute truth of his hyp­
notically induced recolleetion grows strong­
er each time he is asked to repeat the story; 
by the time of trial, the resulting "memory" 
may b€ w fixed in his mind that traditional 
legal techniques such as cro88-€xamination 
may b€ largely ineffective to expose its 
unreliability.51 

IV 

The professional literature thus fully sup­
ports the testimony of Dr. Schafer and the 

50. Such suggesuons are recommended by po­
lice hypnos&s manuals (e.g. Reiser. Handbook 
of Investigative Hypnosis ( 1980) ch. ~0), and 
were given in several of the cases discussed 
herein (e.g., Harding, Mack, and Mena ). 

S l. Diamond, Inherent Problems, pages 339-
340; Orne, Use and Misuse, pages 320. 327. 
332; Cooper, Hypnotic Amnesia, in Hypnosis 
Research. pages 223-231; Cooper, Spontane­
ous and Suggested Posthypnotic Source Amne­
sia (1966} 14 lnternat.J. Clinical & Experimen­
tal Hypnosis 180; Evans & Thorn, Two Types 
of Posthypnotic, Amnesia: Recall Amnesia and 
Source Amnesia ( 1966) 14 lntemat.J. Clinical & 
Experimental Hypnosis 162; Hilgard, Hypnotic 
Susceptibility (1965} pages 166, 182. 

52. Thus in October 1978 the Society for Clinical 
and Experimental Hypnosis adopted a resoiu­
tion reading in part: 

"The Society for Clinical and Experimental 
Hypnosis views with alarm the tendency for 
police officers with minimal training In hypno­
sis and without a broad professional back­
ground In the healing arts employing hypnosis 
to presumably facilitate recall of witnesses or 
victims privy to the occurrence of some crime. 
Because we recognize that hypnoticaily aided 
recall may produce either accurate memories 
or at times may facilitate the creation of pseu­
do memones, or fantasies that are accepted as 
real by subject and hypnotist alike. we are 
deeply troubled by the utllizatlon of this tech­
nique amoni the pollee. It must be empha-

similar findings of the courts in Mack, 
.'r!ena, and Sazarovitch. It also demon­
strates b€yond any doubt that at the 
present time the use of hypnosis to restore 
the memory of a potential witness is not 
generally accepted as reliable by the rele­
vant scientific community. Indeed, repre­
sentative groups within that community are 
on record as expressly opposing this tech­
nique for many of the foregoing reasons, 
particularly when it is employed by law 
enforcement hypnotists. 52 In these circum­
stances it is obvious that the Frye test of 
admissibility has not been satisfied. We 
therefore hold, in accord with the decisions 
discussed above (Part II C, ante), that the 
testimony of a witness who has undergone 
hypnosis for the purpose of restoring his 
memory of the events in issue is inadmissi­
ble as to ail matters relating to those 
events, from the time of the hypnotic ses­
sion forward. It follows that the trial court 
erred in denying defendant's motion to ex­
clude Catherine's testimony.53 

sized that there is no known way of distin­
guishing with certainty between actual recall 
and pseudo memories except by independent 
verification. 

"Police officers typically have had limited 
technical training and lack the broad under­
standing of psychology and psychopathology. 
Their orientation is to obtain the information 
needed to solve a crime rather than a concern 
focusing on protecting the health of the subject 
who was either witness to, or victim of; a 
crime. Finally, police officers understandably 
have strong views as to who is likely to be 
guilty of a crime and may easily inadvertently 
bias the hypnotized subject's memories even 
without themselves being aware of their ac­
tions.·· (27 lnternat.J. Clinical & Experimental 
Hypnosis (1979) 452.) 

In August !979 an identical resolution was 
adopted by the International Society of Hypno­
sis. ([d. at p. 453.) 

53. We address the question of retroactivity for 
the guidance of bench and bar. In People v. 
Gainer (1977) 19 Cal.3d 835, 139 Cai.Rptr. 861. 
566 P.2d 997, we heid it error to give the "Allen 
instruction" to potentially deadlocked juries; 
that instruction directed minority jurors to take 
into account the fact that a majority of their 
fellow-jurors disagreed with them, and implied 
that if the jury fails to agree the case· will 
necessarily be retried. Prior to out ruling. a 
number of published opinions of the Courts of 
Appeal had expressly approved the giving of 
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(4] We briefly discuss certain limita- ously did not know and were then able to 
tions on the rule. First, a previously hyp- use as a ''lead" for further investigation of 
notized witness is not incompetent in the the crime. It is neither appropria~ nor 
strict sense of being unable to express him- necessary for us to en~r the deba~ as to 
self comprehensibly or understand his duty the need for this investigative technique,u 
to tell the truth (Evid.Code, § 701), or of or its reliability.sa We reiterate, however, 
lacking the general capacity both to per- that for the reasons stated above any per­
ceive and remember (Jefferson, Cal. Evi- son who has been hypnotized for investiga­
dence 8€nchbook (1972) § 26.2, p. 351). Ac- tive purposes will not be allowed to testify 
cordingly, if the prosecution should wish to as a witness to the events of the crime. 
question such a witness on a topic wholly Like the court in Mens (624 P.2d at p. 1280, 
unrelated to the events that were the sub- fn. 1), we do not decide at this time whether 
ject of the hypnotic session, his testimony procedural devices may be available to al­
as to that topic would not be rendered leviate any resulting difficulty of proof. 
inadmisaible by the present rule. 

Second, like the court in Mack (fn. 28, 
ante) we do not undertake to foreclose the 
continued use of hypnosis by the police for 
purely investigative purposes. We recog­
nize that on occasions in the past a subject 
has apparently been helped by hypnosis to 
remember a verifiable fact-such as a 
license plate number-that the police previ-

Allen ·type instructions in California Never· 
theless. we concluded that our holding would 
apply to all cases not yet final as of the date of 
the Gainer decision, explaining that "our disap­
proval of Allen ·type charges is not directed at 
the prophylactic prevention of police miscon­
duct [citations]; rather it is aimed at judicial 
error which significantly infects the fact·flnd­
ing process at trial. [Citation.] Given this 
critical purpose, neither judicial reliance on 
previous appellate endorsements of the charge 
in this state nor any effects on the administra­
tion of justice require us to deny the benefit of 
this rule to cases now pending on appeal. [Ci­
tations.)" (lcf..at p. 853, 139 Cal.Rptr. 861. 566 
p 2d 997.) 

The Gainer rule applies a fortiori to the case 
at bar. No published appellate opinion of this 
state approved the admission of hypnotically 
induced e:-rldence until Diggs did so on incor­
rect reasoning in 1980. (See fn. 32. ante.) In 
view of the conclusion of the scientific commu­
nity that the hypnotic experience renders unre­
liable the testimony of the witness subjected to 
it. and the fact that such testimony is frequent­
ly a crucial part of the prosecution's case. the 
present error even more "significantly infects 
the fac::t·finding process at trial"' than the in­
struction ruled impermissible in Gainer. For 
these reasons. our holding herein will apply to 
all cases not yet final as of the date of this 
decision. 

34. Dr. Diamond, for example, believes that "the 
value of hypnosis for investigative purposes 
has been greatly overstated by exaggerated 
claims in irresponsible books and articles. As 

[5] Third, error in admitting the testi­
mony of a previously hypnotized witness is 
not reversible per se; its effe<;t must still be 
judged under the prejudicial error test 
adopted in People v. Watson (1956) 46 
Ca!.2d 818, 836, 299 P.2d 243. (See People 
v. Kelly, supra, at p. 40 of 17 Cal.3d, 130 
Cal.Rptr. 144, 549 P.2d 1240.) The test is to 

Freud discovered long ago, whatever can be 
done by hypnosis can also be done without 
hypnosis; it merely takes longer and requires 
greater skill and patience. My own experience 
con.,inces me that safe and effective enhance­
ment of recall, with less hazard of suggestion 
and contamination of future testimony, can be 
accomplished without gimmicks such as hyp­
nosis and •truth serum.' .. (Diamond, Inherent 
Problems, p. 332, fn. 93.) 

55. Experience has shown that even such an 
apparently objective fact as a license plate 
number can as easily be confabulated as accu­
rately remembered. (Orne. Use and Misuse. p. 
318; Putnam, op. cit. supra fn. 48, at pp. «4-
445.) for this reason. even proponents of the 
practice warn against relying without verifica· 
tlon on any "fact .. recalled by the subject as a 
result of hypnosis: "'The most one can legit!· 
mately expect from hypnotic interrogatlon is 
further data, which may serve as leads for 
more conventional evidence gathering. Data 
elicited through hypnosis by itself deserve low 
or no priority until they are supported by other 
data... (Spiegel. op. dt. supra fn. 49, at p. 79.) 
And Kroger and Douce likewise conclude that 
.. hypnotically related evidence must be validat­
ed through careful independent investigation or 
it is useless! In short. hypnosis is not a modali­
ty design~d to determine truth from deception.·· 
(Kroger & Douce, op. de. supra fn. 49, at p. 
371; accord. Schafer & Rubio. Hypnosis to Aid 
the Recall of Witnesses (1978) 26 lntemat.J 
Clinical & Experimental Hypnosis 81, 83.) 
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be applied, however, in light of the reasoll!! 
for our holding herein. 

[6] Arguing that the error wa3 harm­
less, the Attorney General a!!Sumes that the 
inadmissible evidence in this record is limit­
ed to those few portions of Catherine's tes­
timony that she a!!Serted were directly af­
fected by her hypnotic experience. (See 
Part I B, ante.) Yet as we have seen, it is 
the consensus of informed scientific opinion 
today that in no case can a person previous­
ly hypnotized to improve his recollection 
reliably determine whether any unverified 
item of his testimony originates in his own 
memory or is instead a confusion or confa­
bulation induced by the hypnotic experi­
ence. It would fly in the face of that 
consell!!us to allow a witness to be the judge 
of which portions of his testimony were 
actually produced by hypnosis. 

The Attorney General suggests that we 
can at least determine which of Catherine's 
recollections were potentially the product of 
hypnosis, by the device of comparing her 
testimony at trial with the prehypnotic ver­
sions of her story given in her interview at 
the police station and her testimony at the 
preliminary hearing. But Dr. Schafer's tes­
timony and the professional literature agree 
that the effects of pretrial hypnosis to re­
store a witness' recollection go beyond the 
bare production of pseudomemories during 
the trance: the experience will tend to 
clothe the witness' entire testimony in an 

56. There is evld~gce that some law enforce­
ment agencies hypnotize appropriate prospec­
tive witnesses not to fill gaps in their memory 
but merely to bolster their credibility and make 
them "unshakeable" on the stand. (See, e.g .. 
Orne, Use and Misuse, p. 332; State v. Mack 
(Minn.1980) supra. 292 N.W.2d 764, 769 & fn. 
10 [reportlna testimony by Dr. Orne to the 
same effect].) 

57. For example, Dr. Diamond reports that "the 
police may tell a witness something just before 
hypnosis and then hypnotize him. When he 
awakes, his 'source amnesia' may lead him to 
believe that the pollee statement was a product 
of his own memory. Sometimes commun!ca· 
tions made to the patient after hypnosis may be 
retr()actlvely integrated into the hypnotic re­
call. The subject may recall a fact with no 
awareness that it- was not the product of his 
own mind. Or he may recall being told the fact 
but Insist that he had prior knowlt'<ige of it. 
This often happens when subjects are shown 

artificial but impenetrable aura of certain­
ty,54 and may distort the witness' recall of 
related events occurring both before and 
after the hypnotic session.57 Moreover, it 
would be impossible in most cases for an 
appellate court to undertake the kind of 
comparative analysis proposed by the Attor­
ney General, because such materials as sta­
tion-house interviews by the police or pre­
liminary hearing testimony are not ordinar­
ily part of the record.58 

We conclude that proper application of 
the Watson prejudicial error test in the 
present context requires the appellate court 
to determine whether it is reasonably prob­
able that a result more favorable to the 
defendant would have occurred if the testi­
mony of the previously hypnotized witness 
a3 to all matters relating to the events of 
the crime had not been admitted. This was 
the analysis we followed in Kelly. Apply­
ing the same analysis to the record before 
us, we find the error in admitting Cather­
ine's testimony at trial to be prejudicial a3 
it constituted virtually the sole incrimina­
ting evidence against defendant. To pre­
vent a miscarriage of justice, a conviction 
predicated on such tainted evidence cannot 
be allowed to stand. (Cal.Const., art. VI, 
§ 13.) 

v 
[7] Of defendant's remaining conten­

tions, we need address only one that bears 

photographs or line-ups for identification just 
before or just after hypnotic sessions." (Dia· 
mond. Inherent Problems, at p. 336.) The au­
thor obser~es that these distortions of memory 
tend to be strengthened by the passage of time, 
and concludes that pretrial hypnosis of a wit· 
ness "appreciably influences all of his subse­
quent testimony in ways that are outside the 
consciousness of the witness and difficult, if 
not Impossible, to detect." (Italics added; 
ibid.) 

58. Indeed. in the case at bar the Attorney Gen­
eral successfully opposed a motion by defend· 
ant to augment the record in the Court of 
Appeal to include the preliminary hearing tran­
script. Although we ultimately lodged that 
transcript in "this court over the Attorney Gen· 
eral"s opposition. he successfully objected to 
our lodging in addition a transcript of Cather· 
ine's interview at the police station. 
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on the question of retrial. At the close of [9, 10] For the same reason, retrial is 
the prosecution's case-in-;:hief, defendant not prohibited by the federal double jeopar-
unsuccessfully moved for a judgment of dy clause under the rule of Burks v. United 
acquittal on the ground of insufficiency of States (1978) J..37 U.S. 1, 98 S.Ct. 2141, 57 
the evidence. (Pen.Code, § 1118.1.) He L.Ed.2d 1, and Greene v. Massey (1978) 437 
now contends the trial court erred in deny- U.S. 19, 98 S.Ct. 2151, 57 L.Ed.2d 15, fol­
ing that motion, arguing that Catherine 
was incompetent as a witness because her 
intoxication had impaired her ability to per­
ceive and remember the events of the eve­
ning, and that her testimony was so incon­
sistent as to be unbelievable. The effect of 
her intoxication, however, was for the jury 
to determine; on this record it falls far 
short of incompetence as a matter of law. 
And although her testimony was vague and 
self-;:ontradictory on a number of points, 
when taken as a whole it was not inherently 
incredible and would have constituted at 
least "substantial evidence" to support a 
verdict of guilt. (See People v. Blair (1979) 
supra, 25 Cal.3d 640, 666, 159 Cal.Rptr. 818, 
602 P.2d 738; People v. Pierce ( 1979) 24 
Cal.3d 199, 210, 155 Cal.Rptr. 657, 595 P.2d 
91.) 

[8] It is true that we now hold Cather­
ine's testimony legally inadmissible because 
of her pretrial hypnotic experience. But in 
the circumsts.nces of this case the holding 
does not justify a judgment of acquittal. 
The purpose of a motion under section 
1118.1 is to weed out as soon as possible 
those few instances in which the prosecu­
tion fails to make even a prima facie case. 
(People v. Beltr:Jn (1979) 23 Cal.3d 516, 520-
521, 153 Cal.Rptr. 195, 591 P.2d 485.) It 
therefore speaks to "the evidence then be­
fore the court" (§ 1118.1), i.e., to the evi­
dence that the trial court has properly ad­
mitted as of the time the motion is deter­
mined. As noted above (fn. 33, ante), none 
of the hypnosis cases we now follow had 
~n decided as of the time of the motion 
herein, and hence the trial court applied the 
then-prevailing general rule that the fact of 
Catherine's pretrial hypnotic experience 
went to "the weight, not the admissibility" 
or her testimony. 

59. We do not decide whether-the same result 
would follow In a case In which the evidence 
held inadmissible on appeal had also been inad­
missible at the time of trial. The United States 

lowed in this state (People v. Pierce, supra, 
24 Cal.3d at pp. 209-210, 155 Cai.Rptr. 657, 
595 P.2d 91). That rule forbids retrial after 
a reversal ordered because the evidence in­
troduced at trial was insufficient to support 
the verdict. (See, e.g., In re Johnny G. 
(1979} 25 Cal.3d 543, 54&-549, 159 Cal.Rptr. 
180, 601 P.2d 19£.) It is inapplicable, how­
ever, to the situation here presented. The 
rule achieves ita aim-i.e., of protecting the 
defendant against the harassment and risks 
of unnecessary repeated trials on the same 
charge-by the device of giving the prose­
cution a powerful incentive to make the 
best case it can at itS first opportunity. 
(Burks, 437 U.S. at p. 11, 98 S.Ct. at p. 
2147.) But the incentive serves no purpose 
when, as here, the prosecution did make 
such a case under the law as it then stood; 
having done so, the prosecution had little or 
no reason to produce other evidence of 
guilt. To be sure, we now hold it error to 
admit Catherine's testimony against de­
fendant; but "reversal for trial error, as 
distinguished from evidentiary insufficien­
cy, d0€s not constitute a decision to the 
effect that the government has failed to 
prove ita case." (ld. at p. 15, 98 S.Ct. at p. 
2149.) Rather, the matter is governed by 
the settled rule that the double jeopardy 
clause d0€s not prohibit retrial after a re­
versal premised on error of law. (ibid.; 
accord, United States v. Tateo (1964) 377 
U.S. 463, 465, 84 S.Ct. 1587, 1588, 12 L.Ed.2d 
448, and cases cited.) 58 

It follows that there is no legal bar to 
retrying defendant on these charges. Of 
course, for the reasons stated above Cather­
ine cannot be allowed testify in such a trial 
on any of the events that were the subject 

Supreme Court expressly left this question 
open in Gr~ne. (437 U.S. at p. 26. fn. 9. 98 
S.Ct. at p. 2155.) 
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of her hypnotic exp€rience; her prehypnotic 
testimony at the preliminary hearing, how­
ever, may be admissible in lieu thereof.60 

Whether a retrial is justified in the circum­
stances of this case is for the prosecutor to 
determine. 

The judgment is reversed. 

BIRD, C. J., and NEW:MAN, BROUS­
SARD, TOBRINER •, JJ., concur. 

RICHARDSON, Justice, concurring. 

l concur in the judgment. Under the 
circumstances in this case, the prosecutrix' 
testimony was subject to objection because 
it was the product of a hypnotic session 
conducted by a deputy district attorney 
rather than by a trained professional who 
was wholly unaffiliated with law enforce­
ment. 

I am unable, however, to support an abso­
lute rule rendering inadmissible all hypnoti­
cally induced testimony without regard to 
the safeguards under which the hypnosis 
occurred. Consistent with recent authority 
and critical commentary, such testimony 
should be admissible if elicited under ade­
quate safeguards including requiring that, 
(1) the hypnosis is conducted by a trained, 
independent psychiatrist or psychologist 
who in writing is supplied with only suffi­
cient factual background necessary to con­
duct the session; (2) the hypnosis is video­
taped or otherwise recorded for purposes of 
subsequent revie:n; (3) no p€rsons other 
than the hypnotist and his subject are 
present; and (4) the hypnotist obtains a 
written description of the subject's prior 
description of the event for comparison pur­
poses. (See State v. Hurd (1981) 86 N.J. 
525, 432 A.2d 86, 96-97; Note, The Admissi­
bility of Testimony Influenced by Hypnosis 

60. Because Catherine is now "Disqualified 
from testifying to the matter" (Evid.Code, 
§ 240. subd. (a)(2)) she is "unavailable as a 
witness" within the meaning of the former-tes­
timony exception to the hearsay rule (id., 
§ 1291, subd. (a)). and her preliminary hearing 
testimony was given in a proceeding in which 
defendant had the "right and opportunity" to 
cross-examine her with the same "interest and 
motivt-" that he now has (id.. subd. (a)(2)). 
Unless defendant can show that Catherine's 

(1981) 67 Va.L.Rev. 1203, 1230-1232.) If 
the procedures used are free of suggestion 
and, in the discretion of the trial court, the 
probative value of the testimony is not out­
weighed by its potential for prejudice, I 
would admit it. 

As stated by the :s'ew Jersey Supreme 
Court in Hurd, "we believe that a rule of 
per se inadmissibility is unnecessarily broad 
and will result in the exclusion of evidence 
that is as trustworthy as other eyewitness 
testimony." (432 A.2d p. 94; accord, Note, 
supra, at p. 1233.) I share that belief. 

' KAUS, Justice, concurring and dissent-
ing. 

I concur in the reversal of the judgment, 
but feel compelled to dissent from several 
conclusions of the majority unnecessary to 
decide this appeal. 

On the record before us, this is a relative­
ly simple case. At the outset of the trial, 
defense counsel objected that a portion of 
the testimony Catherine was aoout to 
give-4:oncerning a p€riod of time during 
which she had previously testified that she 
had been asleep--was the result of the im­
proper 'Jse of hypnosis, that "it is not in 
fact refreshing a witness' recollection ... 
but that it is ... manufactured _evidence." 
(My emphasis.) The trial court overruled 
the objection on the basis that the hypnosis 
only went to the weight of Catherine's tes­
timony. 

That ruling was patently wrong, even if 
there may have been some out-Df-state case 
law to support it. Section 702 of the Evi­
dence Code demands that the testimony of 
any witness, except an expert, be based on 
p€Nonal knowledge and provides that 
"[a]gainst the objection of a party, such 

disqualification as a witness "was brought 
about by the procurement or wrongdoing of the 
proponent of [her] statement forthe purpose of 
preventing [her] from attending or testifying" 
(id. § 240. subd. (b)). her preliminary hearing 
testimony is therefore admissible under the Ev· 
idence Code. 

• Retired Associate Justice of the Supreme Court 
sitting under assignment by the Chairman of 
the Judicial Council. 
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personal knowledg€ must be shown before take tD adopt at this point· the sweeping, 
the witness may testify concerning the mat- "per se" rule that the majority proposes-
ter." Defendant clearly objected that the excluding virtually a!! testimony of a wit­
witness was about to testify from other ness who has undergone pretrial hypnooi&­
than personal knowledge-that she was without more carefully considering the var­
about tD give "manufactured evidence." ied contexts in which hypnosis may take 
This placed the burden of showing that the place and the many fact.Drs which may at­
witness would testify from personal know!- feet both the potential danger and the po­
edge on the prosecut.Dr, who did nothing tential utility of hypnosis in a particular 
except argue that People v. Coiligan (1979) instance. 
91 Cai.App.3d 846, 154 Cai.Rptr. 389 "indi­
cated that hypnosis did not as a matter of 
law render inadmissible the' subsequent 
identification of a defendant by the wit­
ness." Obviously the citation of a case is 
not a showing that a particular witness is 
about tD testify from personal knowledge, 
and, in fact, the Colligan decision does not 
purport tD relieve a prosecutor of the bur­
den of demonstrating the personal knowl­
edge of a previously hypnotized witness in 
response to a proper objection.': 

Thus, on this state of the record, the trial 
court should not have admitted Catherine's 
challenged testimony. Given the ambigui­
ties and inconsistencies of Catherine's addi­
tional testimony, and the substantial evi­
dence presented by the defense, the error 
was clearly prejudicial and requires reversal 
of the judgment. This is all we need to 
decide in this case. 

I recognize, of course, that we have about 
a dozen additional hypnosis cases pending 
before us, aria that the majority has chosen 
to use this appeal as a vehicle for deciding 
the broader issues presented by some of the 
others. In my view, however, it is a mis-

I. In Colligan. a witness to a robbery was hyp­
notized shortly after the crime to help her re­
call the license plate of.a car used in the rob­
bery, and during the hypnosis the witness also 
gave a description of the robber. At trial, the 
witness identified the defendant as the robber, 
apparently without objection, but on appeal the 
defendant contended that the possibility of sug· 
gestion by the hypnotist wn so substantial 
that the in-court identification was necessarily 
tainted. warranting a reversal of the conviction. 

The Colligan court rejected the contention, 
explaining: "In Pe<Jpl~ v. Johns011 (!974) 38 
Cal.App.3d 1 [112 Cal.Rptr. 834] we held 
that a claim of improper pretrial identification 
will not be considered on appeal absent an 
objection in the trial court, because the trial 

This is the first time we have been called 
upon tD consider the admissibility of a wit­
ness' post-hypnosis testimony, and it is by 
no means clear to me that the facta of this 
case are typical of hypnosis cases in g€neral. 
There are obviously a number of factors 
that render Catherine's post-hypnosis testi­
mony particularly sUB!J€Cl Because she 
was at least somewhat int.Dxicated at the 
time of the alleged offense, there is a good 

possibility that she has no clear memory tD 

be refreshed by hypnosis, and instead that 
she has simply constructed or "confabulat­
ed" a "memory" while under hypnosis. 
(Cf., e.g., Commonwealth v. Ne.z&rovitch 
(1981) - Pa. -. 436 A.2d 170, 177-178.) 
In addition, at the time she was hypnotized 
she had already given a number of some­
what different accounts of the evening in 
question, and the academic literature sug­
gests that under such circumstances there is 
a particularly strong danger that hypnosis 
will simply serve to fix one particular ver­
sion-not necessarily the historically accu­
rate one--in the subject's mind and render 
the witness impervious to crosiH!xamina-

court has no reason to Inquire Into the lndepen· 
dent recollection of the v.1tness if the Issue is 
not before it. (38 Cai.App.3d at p. 6 [112 
Cal.Rptr. 834].) In that case, as here, faulty 
identification was at the heart of the defense 
and the v.itness was subjected to vigorous, 
detailed cross-examination on that issue. Fur· 
thermore, defendant does not contend that hyp­
notic suggestions were actually made to [the 
witness] which affected her identification; thus 
no reason to depart from .the view expressed in 
Johnson exists. We decline to hold that the 
use of hypnosis to help a witness .remember a 
license number per se invalidates the ldentifica· 
tlon or a person seen and heard by that wit· 
ness " (91 CaLApp 3d at p. 850, 154 Cal. 
Rptr. 389.) 
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tion. (Set: Orne, The Use and Jfisuse of 
Hypnosis in Court (1972) 27 Internat.J. 
Clinical & Experimental Hypnosis 311, 332-
334.) Finally, of course, the hypnosis in this 
case was not performed by an impartial 
hypnotist in a :retting calculated to mini­
mize potential suggestiveness, but by a dep­
uty district attorney in the presence of the 
investigating police officers. Given all 
these facts, I can agree with the majority 
that, if this case is retried, Catherine should 
not be permitted to testify. 

I think, however, that we should be very 
wary about establishing a broad, generally 
applicable exclusionary rule for all post­
hypnosis testimony on the basis of the rath­
er egregious facts of this case alone. In 
other instance!!, hypnosis may arise in a 
completely different setting, as, for exam­
ple, when a victim or a witness to a crime is 
hypnotized shortly after the offense to aid a 
police artist compose a sketch of the sus­
pect. In such a case, none of the partici­
pants to the hypnosis may have any precon­
ceived bias which would pose a special dan­
ger of suggestiveness, and in some cases the 
witness' post-hypnosis statements may not 
differ at all from his or her pre-hypnosis 
statements, or the suspect may be later 
caught with incriminating evidence corrobo­
rating the reliability of at least some of the 
witness' post-hypnosis memory. If, in such 
a case, an adequate record of the hypnosis 
session exists and demonstrates the ses­
sion's basic fairness, it is not clear to me 
that the mer€ fact that the victim or wit· 
ness has at one time 'been hypnotized neces­
sarily mandates the total exclusion of the 
potentially crucial testimony at a later trial. 

Contrary to the majority's conclusion, I 
do not believe that faithful adherence to 
the Frye standard compels the all-€ncom­
passing per se exclusionary rule adopted in 
its opinion. Just last year, in State v. Hurd 
(1981) 86 N.J. 525, 432 A.2d 86, the New 

2. ln th1s rej!ard, the court cited Marshall et al.. 
Effects of Kind of Question and Atmosphere of 
Interrogation on Accuracy and Completeness 
of Testimony (1971) S4 Harv.L.Rev 1620; Le· 
vine & Tapp. The Psychology of Criminal !den-

Jersey Supreme CDurt, in a thoughtful and 
scholarly opinion by Justice Pashman, ap­
plied the Frye standard to post-hypnosis 
testimony and concluded that "a rule of per 
se inadmissibility is unnecessarily broad and 
will result in the exclusion of evidence that 
is as trustworthy as other eyewitness testi­
mony." (432 A.2d at p. 94.) In Hurd, a 
number of preeminent authorities in the 
field of hypnosis-including Dr. Orne-tes­
tified in person at a pretrial evidentiary 
hearing. On appeal, the New Jersey court, 
after reviewing both this testimony and 
much of the same academic literature dis­
cussed by the majority in this case, pointed 
out that while the experts had made it clear 
that hypnosis is not a tool which can in any 
way guarantee the accuracy or historical 
"truth" of a subject's recall, they had at the 
same time indicated "that in appropriate 
cases and where properly conducted the use 
of hypnosis to refresh memory is compara­
ble in reliability to ordinary recall." (432 

A.2d at p. 95; emphasis added.) 

Although keenly aware of the potential 
problems of "confabulation" and possible 
interference with cross-€Xamination posed 
by hypnosis, the Hurd court recognized that 
recent psychological research has demon­
strated that similar problems inhere in eye­
witness testimony in general, particularly 
when-as is very often the case-a witness 
has been repeatedly interrogated and has 
recounted his proposed testimony several 
times before trial. (ld., 432 A.2d at p. 94.) 2 

Indeed, given the majority's own rendering 
of modern views concerning the nature and 
fallibility of unhypnotized human memory 
(see, pp. 266-269 of 181 Cal.Rptr., pp. 798-
801 of 641 P.2d, ante), it may not be 

entirely facetious to suggest that if we are 
to exclude eyewitness testimony unless 
shown to be scientifically reliable, we may 
have little choice but to return to trial by 
combat or ordeal. 

tificat10n (1973) 121 U.Pa.L.Rev !079; Note, 
Did Your Eyes Deceive You? £xpen: Psycho­
logical Testimony on the Unreliability of Eye­
witness Identification (1977) 29 Stan.L.Rev. 
969. 
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Observing that courts have never re- of hypnosis at the investigative stage of the 
quired "historical accuracy as a condition criminal process. The news media fre-
for admitting eyewitness testimony," the quently report instances in which eye'..l.-it­
Hurd court concluded that, under Frye, nesses to kidnapings or other crimes are 
hypnotically aided testimony ~hould proper- hypnotized to help police artists prepare 
ly be admitted in a criminal trial if the sketches of potential suspects. Until today, 
party proffering the evidence demonstrates we had never indicated that by utilizing 
"by clear and convincing evidence" (id., 432 this investigative technique, the police 
A.2d at p. 97) "that the use of hypnosis in would automatically and irrevocably taint a 
the particular case was reasonably likely to witness and make him or her ineligible to 
result in recall comparable in accuracy to testify about anything related to the hypno­
normal human memory." (ld., 432 A.2d at sis. 

p. 95.) The court then went on to discuss in While on a number of occasions we have 
some detail various factors-€.g., the kind ruled that extrajudicial st<.tements made 
of memory loss encountered, the apparent under hypnosis may not be introduced as 
motivations of the hypnotized witness, and evidence of the truth of the statements 
the procedural safeguards under which the 
hypnosis session was conducted-that are 
likely to affect the reliability of post-hypno­
sis testimony in a given case. (ld., 432 A.2d 
at pp. 9&-97.) 

In my view, if we are to reach the broad 
question of the general admissibility of 
post-hypnosis testimony at this time, we 
should adopt the more cautious approach of 
the Hurd decision, rather than pronounce a 
general rule excluding virtually all post­
hypnosis testimony regardless of the facts 
of a particular case. Perhaps in the future, 
as we gain more experience in this area, we 
will find that post-hypnosis testimony is so 
often unreliable that "the game is not 
worth the candle" (see p. 255 of 181 Cal. 
Rptr., p. 787 of 641 P.2d ante) and that a 
broad, prophylactic exclusionary rule is 
warranted. At this point, however, I think 
such a judgment is preQ1ature. 

Moreover, even if a majority of the court 
believes that the dangers of hypnosis are so 
great as to warrant a broad per se exclu­
sionary rule for the future, I think the 
majority opinion errs in applying its sweep­
ing holding retroactively, rendering incom­
petent virtually all witnesses who have 
been hypnotized at any time in the past 
without regard to the cii'Cumstances of the 
hypnosis. 

From all account!, there has in the last 
few years been a great increase in the use 

made, to my knowledge we have never be­
fore even hinted that once a potential wit­
ness is hypnotized he or she thereafter be­
comes ineligible or incompetent to testify 
about any matter touched upon during hyp­
nosis. For example, in the several cases in 
which a defendant has been hypnotized by a 
defense psychiatrist before trial to aid in 
ascertaining the defendant's mental state at 
the time of the offense (see, e.g., People v. 
Modesto (1963) 59 Cal.2d 722, 732-733, 31 
Cal.Rptr. 225, 382 P.2d 33), we have never 
suggested that the defendant could not 
thereafter testify at triaL Similarly, in 
People v. Blair (1979) 25 Cal.3d 640, 664-
666, 159 Cal.Rptr. 818, 602 P.2d 738, al­
though we held that the trial court properly 
excluded a statement made by a prosecu­
tion witness while under hypnosis, we did 
not question the propriety of the witnesa' 
post-hypnosis in-court testimony. 

The majority relies on People v. Gainer 
(1977) 19 Cal.3d 835, 853, 139 Cal.Rptr. 861, 
566 P.2d 997, in concluding that iti3 ~r se 
exclusionary rule should be applied retroac­
tively. Unlike Gainer, however, retroactive 
application here will not simply result in the 
retrial of a number of cases under proper 
jury instructions, but instead will necessari­
ly demand that a witness who has under­
gone hypnosis be automatically barred from 
testifying at any retrial. In many cases, 
this will mean that the prosecution-or the 
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defense-will, after-the-fact, b€ unexpect­
edly deprived of its main, and perhaps crit­
ical, witness. 

In view of these potential consequences, 
we need to b€ particularly careful in deter­
mining how to handle cases in which a 
hypnosis session was held before our deci­
sion in this case was filed. At least with 
respect to this class of cases, we should 
refrain from imposing a broad, per se exclu-

sionary rule, and should leave open the pos­
sibility that, in light of all the facts of a 
particular case, it may be found that a 
previously hypnotized witness' testimony is 
not irretrievably tainted. 



i __ 

Linda Chadt'IW BROWN, A!>pdlant, 

v. 

STATE of Florida, Appellee. 

No. AE-96. 

District Court of Appeal of Florida, 
First District. 

Feb. 8, 1!183. 

Defendant was convicted before the 
Circuit Court, Duval County, nalph W. 
Nimmons, J., of forgery, uttering a forged 
in~trumcnt, and grand thdt, and he appeal­
ed. The District Court of Appeal, Ervin, J., 
held that: (l) evidence sustained defend­
ant's conviction of forgery, without rcv,ard 
to hypnotically induced recall testimony, 
and therdore, any error arising out of the 
admission of that testimony did not n·quire 
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reversal, and (2) trial court abused its dis- (·ounsl'l did not karn of thl' hypnosis session 
cretion in denying continuanee sought by until midday thl' Friday before trial, and 
defendant to prepare a defense to prosecu- eounsd was not furnished opportunity to 
tion 's hypnotically induced recali testimony, depose hypnotist Illltil ~·Ionday, thl' d11y be­
since trial was held on Tuesday morning, fore trial; the error required re\'(:rsai of 
defense counsel did not learn of the hypno- defendant's conrictions of uttering a forged 
sis session until midday the Friday before instrument and grand theft, since the hyp­
trial, and counsel was not furnished oppor- notically induced reeall testimony related to 
tunity to depose hypnotist until Monday, those offenses. 
the day before trial; the error required 
reversal of defendant's convictions of utter- 6. Statutes G:::;>226 
ing a forged instrument and grand theft, 
since the hypnotically induced recall testi­
mony related to those offenses. 

Affirmed in part and reversed in part 
and remanded. 

L Criminal Law <D1163(3), 1169.1(1) 

A judgment will not be n~versed unless 
error in admitting evidence was prejudicial 
to the substantial right:; of (kfendan1; 
prejudice will not be presumed. West's 
F.S.A. § 924.:i3. 

2. Forgery G=4 

The elements of forgery inelud.~ the 
requirements that there be a falsely made 
or materially altered written instrument; 
that the writing be of such character that, 
if genuine, it might apparently he of legal 
efficacy for injury to another, or the foun­
dation of a legal liability; and that there be 
an intent to injure or defraud. 

3. Criminal Law <Dl169.1(7) 

Evidence sustained defendant's convic­
tion of forgery, without regard to hypnoti­
cally induced recall testimony, and there­
fore, any error arising out of the admi~sion 
of that testimony did not r~quire reversal. 

4. Criminal Law <D 1151 

If trial court denies motion for continu­
ance, its ruling will not be disturbed unless 
a palpable abuse of discretion is demon­
strated to reviewing court. 

5. Criminal Law G=590(2), 1Hi6(8) 

Trial court abused its discretion in de­
·nying continuance sought by defendant to 
prepare a defense to prosecution's hypnoti­
cally induced recall testimony, since trial 
was held on Tuesday morning, defense 

If a state statute is patterned after the 
languag.: of its federal counterpart, the 
statute will take the same construction in 
state courts as its prototype has been ,[,riven 
insofar as such construl'tion comports 'With 
the spirit and poliey of state law relating to 
the same subject. 

7. Witnesses C=2:i7.10 

The "relevancy approach" is the test to 
IH' :t!'pli<•d to hypnotically indiw<•d n·call 
testimony; the reliability of the Lcehnique 
of nwmory retrieval is thus a fa<'tor to be 
considered by trial court in determining the 
question of the evidence's legal relevance. 
West's F.S A. §§ !l0.401 ~l0.4():). 

8. Witnesses G:::;>257.l0 

Admissibility of hypnotically induced 
recall testimony hinges on a case-by-case 
examination of the techniques used to hyp­
notize the witness; probative value of hyp­
nosis rests on both reliability of the princi­
pal and of the technique or procedure em­
ployed, both of which are inseparably inter­
twined, and court must first weigh the· pro­
bative value of the evidence in order to 
decide if its admissibility would be substan­
tially outwcigh<'d by dang-ers of unfair prej­
udice, confusion of the issur.~s. misguidance 
of the jury, or needless presentation of the 
issues. West's F.S.A. § 90.40:3. 

9. Witnesses <2=257.10 

Either upon objecticn to introduction 
into evidence of hypnotically induced recall 
testimony, or upon its proffer, it is burden 
of party seeking to present such evidence to 
demonstrate that the hypnosis session and 
usc of that evidence will not cause undue 
prejudice or mislead the jury. 
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10. Witnesse~; C-=257.10 

The following safeguards are recom­
mended to reduce potential prejudice from 
admission of hypnotically induced recall tes­
timony: neutral hypnotist should be em­
ployed; session should be conducted at in­
dependent location; only hypnotist and wit­
ness should be pres<'nt: subject should be 
examined by hypnotist to elicit every pos:>i­
ble detail that witness recalls concerning 
crime; witness should be examined by hyp­
notist to ascertain whether he suffers from 
mental or physical disorrlers that might af­
fect results; some record of session should 
be preserved: hypnotist should avoid reas­
suring remarks that might stimulate confa­
bulation; court should carefully consider 
whether there is independent evidence cor­
roborative of or contradictory to statements 
made during the trance; and jury should 
receive instruction warning it of po_tential 
influence hypno~is may have on witness. 

ll. Criminal Law e=785(l) 

In prosecution for forg-ery, uttering a 
forged instrument and g-rand theft, in 
which hypnotically induced rcrall testimony, 
was admitted, trial court erred in denying 
defendant's n·quest for a eautionary jury 
instruction concerning the potential inTlu­
ence hypnosis may have on a witness. 

Michael E. Allen. Public Defender and P. 
Douglas Brinkmeyer, Asst. Public Defend­
er, for appellant. 

Jim Smith, Atly. Gen .. and David P. 
Gauldin, Asst. Attr Gen., for appellee. 

ERVIN, Judge. 

implicit in our previous opinion in Clark v. 
State, :-l?!J So.2d :m~ (Fla. 1st DCA 1979), in 
which we found hypnotically-induced-recall-
testimony to he admissible for consideration 
by a eriminal trial jury. 

The convictions in this ease stem from a 
1979 incident in Jacksonville when the ap­
pellant obtained certain company checks in 
the name of the Abreu Twin Mini-Shops. 
The Twin Mini-Shops had previously gone 
out of business, and the owner had closed 
its bank account, discarding the company 
checks. At trial, a hank teller at the Atlan­
tic Bank testified that appellant had ap­
peared at the bank with a Twin Mini-Shop 
check in the amount of $.12:i.Ol made out to 
Kathleen Coleman, a long-time bank cus­
tomer who testified that she had neither 
seen nor endorsed the cheeks. The check, 
identified by the bank teller as bearing her 
teller stamp, was ilegotiated on November 
6, 1979. A handwriting expert, after exam­
ining the handwriting on the cheek and the 
deposit slip, and comparing it with known 
exemplars of accomplice Ernest Brown and 
Linda Brown's handwriting, opined that Er­
nest Brown had written the material on the 
face of the c:heck and that Linda Brown had 
done so on the reverse side as well as on-the 
deposit slip. The evidence further revealed 
that Lhe appelbnL had previously endorsed 
the check, using the Coleman name. The 
teller testified that app<·llant passed both 
the eheck and a d('poo:il slip lo her. Appel­
lant's plan to deposit the $425.01 cheek and 
receive $;)()() back in <:a:Jh was successful. 
Two days following- the check's utterance, a 
deposit receipt in the name of Kathleen 
Coleman and in the amount of $125.01 was 
found in the pocket of a jacket belonging to 
l'o-dci"endant Ernest Brown. 

Appellant Brown appeals her convictions 
for the offenses of forgery, uttering a 
forged instrument and grand theft. Find­
ing that there is substantial and competent 
evidence supporting the verdict for the of­
fense of forgery, we affirm it. We reverse, 
however, the convictions of uttering a 
forged instrument and commission of grand 
theft, and remand those offenses to the 

·"" lo,ver cou1~t for further consistel)t proceed­
ings. In so doing, we reaffirm the continu­
ing vitality of, but reflect upon, principles 

During the two-year period between the 
check cashing incident and the trial, the 
teller's recollection of appellant's identity 
had faded from memory. It was apparent 
to the prosecution that without the testimo­
ny of the teller identifying appellant as the 
one who had cashed the check, the charges 
of uttering a forged instrument and grand 
theft would be difficult, if not impossible, 
to prove beyond a reasonable doubt. Police 
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Detective Bryant Mickler was called in to 
hypnotize the teller in an effort to assist 
her in refreshing her faded memory as to 
the day of the crime. It does not appear 
from the record that Mickler had any con­
nection with the investigation of this case, 
other than to hypnotize the teller. Exp<.~ri­

enced in hypnosis, he claimed to have hyp­
notized over 2,000 people, been trained 
through many courses, and taught a course 
in hypnosis at a local junior college, but was 
admittedly not a medical expert. Mickler's 
testimony as to hypnosis had been utilized 
12 times in court. 

Our record review discloses that he knew 
nothing about the witness before hypnotiz­
ing her, that he was alone with her at the 
time of hypnosis, and that he placed her 
into "progressive relaxation," taking her 
back to the day of the crime and asking or 
perhaps telling her to try to recall the spe­
cifics of the incident and the identity of the 
person from whom she received the forged 
check. After she was brought out of the 
hypnotic trance, another detective displayed 
some photographs to her, and the witness 
selected a picture of the appellant. 

The hypnosis session transpired on Friday 
morning, May 1, 1981, four days before 
trial. It was only shortly after the session 
took place that appellant's counsel was first 
advised of its occurrence. Upon learning 
that the teller had made a positive identifi­
cation of his client, the attorney spent the 
weekend researching the legal ramifications 
of using hypnosis in a criminal trial. On 
Monday, the day before trial, he deposed 
Mickler. On the following day, just before 
trial, appellant's counsel sought a continu­
ance, claiming prejudice based on the short 
notice of the hypnosis session, alleging that 
he was unable to depose the hypnotist until 
the day before trial and that he wished to 
obtain another expert for the purpose of 
presenting evidence concerning hypnosis in 
appellant's favor. The motion was denied, 
and appellant was subsequently convicted 
of forgery, uttering a forged instrument, 
and grand theft. 

[1] In answer to appellant's arguments 
assailing the convictions imposed, ·we re-

spond that a judgment will not be reversed, 
unless the error of the evidence's admission 
was prejudicial to the substantial rights of 
the appellant. Prejudice will not be pre­
sumed. Section 924.33, Fla.Stat. (1979); 
Palmcs v. State, 397 So.2d 648, 653 (Fla. 
1981), cert. denied, 454 U.S. 882, 102 S.Ct. 
369, 70 L.Ed.2d 195 (1981). This requires us 
to determine whether, but for the admission 
of the testimony of the teller and the hyp­
notist, the result below in regard to each of 
the three offenses might have been differ­
ent. Palmes, at 654. It seems apparent to 
us that the admission of Officer Mickler's 
hypnosis testimony related solely to the 
charges of uttering a forged instrument 
and grand theft. Mickler testified as to the 
procedures used in hypnotizing the teller, 
while the teller testified concerning the 
method by which she processed the Twin 
Mini-Shop check, and her identification of 
appellant as the individual who passed her a 
pre-endorsed Abreu Twin Mini-Shops check 
was the product of her hypnotized state. 
She drd not testify, however, that she had 
witnessed the actual act of forgery. 

[21 Her testimony oid not relate to 
proving any of the elements of forgery, 
which include the requirements: (1) that 
there be a falsely made or materiaHy al­
tered written instrument; (2) that the writ­
ing be of such a character that, if genuine, 
it might apparently be of legal efficacy for 
injury to another, or the foundation of a 
legal liability; and (3) that there be an 
intent to injure or defraud. See Ch. 831, 
Fla.Stat.; 16 F'la.Jur.2d Criminal Law 
§§ 1564-1568 (1979). 

(3] Although the evidence against Linda 
Brown was circumstantial as it related to 
the forgery charge, it was nonetheless suffi­
cient. Independent of the questionable 
identification of appellant as the person 
who uttered the forged check, Brown and 
her accomplice were beth shown to be, 
through the testimony of the expert exam­
ining the questioned documents, in posses­
sion of a check stolen from the Abreu Twin 
Mini-Shops. Both the purported maker and 
purported endorser of the check denied ei­
ther that they had written anything on the 



80 Fla. 426 SOUTHERN REPORTER, 2d SERIES 

check or had authorized anyone to do so. 
~either of the two Browns offered any 
explanation as to how they came into pos­
session of the check. 

We held in a case which reversed a con­
viction for uttering a forged instrument 
that because the only evidence against the 
defendant was that he had possession of a 
forged check and caused it to be cashed, yet 
offered a reasonable explanation for its pos­
session, the evidence was insufficient to 
convict. Heath v. State, 382 So.2d 391 (Fla. 
1st DCA 1980). We observed, due to the 
explanation offered, and the absence of any 
other evidence of guilty knowledge, such as 
a handwriting analysis, that possession of 
the stolen check did not give rise to an 
inference that the appellant knowingly ut­
tered the forged instrument. Conversely, 
we consider that such inference could apply 
to facts such as those in the case before us 
and is one which the jury could properly 
weigh in its determination of guilt. The 
Florida Supreme Court, in sustaining the 
constitutionality of Section 812.022(2), Flor­
ida Statutes (1977), 1 reasoned that "[s]inec 
there [was] a rational connection between 
the fact proven (the defendant possessed 
stolen goods) and the fact presumed (the 
defendant knew the goods were stolen), the 
inference created by seetion 812.022(2) does 
not violate l the defendant's J due process 
rights." Edwards L State, 381 So.2d 696, 
697 (Fla.l980). 

There is a similar rational eonneetion 
here. In addition to evidence revealing 
both defendants' possession of the stolen 
check, without reasonable explanation 
therefor, the record diseloses possession hy 
appellant's accompliee of a deposit reeeipt 
containing the differenee between that de­
posited and that reeeived from the forged 
cheek. Moreover, the deposit siip was 
shown through the testimony of the hand­
writing expert to have been at some point 
in time in possession of the appellant. As 
stated, all of this evidence was obtained 
independently of the questionable method 

l. Section 812.022(2) states: 

Proof of possession of property recently sto­
len, unless satisfactorily explained, gives rise 

used to retrieve the bank teilcr's rnemm·y 
relating- to the identification of appellant as 
the person who passed the check. Cf Davis 
v. Stnte, 364 So.2d 19 (Fla. 1st DCA 1978), 
ccrt. denied, :na So.2d 457 (Fla.1979). 

We are unable to say, after eonsidering 
the reeord as a whole, that any of the 
allegedly prejudicial evidence, if excluded, 
might have affeeted the jury's verdict as to 
the forgery eharge. Consequently, we af­
firm the convietion of forgery. 

[4] Appellant also ehallenges the lower 
eourt's denial of her motion for a continu­
anee. She argues that the untimely sehed­
ulcd hypnosis session did not give her an 
adequate opportunity to obtain expert wit­
nesses in opposition to the hypnosis process 
utilized by the state and the hypnotist who 
testified for the state. "A motion for a 
eontinuance is direeted to the sound disere­
tion of the trial judge." Jordan v. State, 
419 So.2d 36.3 (Fla. 1st DCA 1982). If the 
lower court denies the motion for a continu­
anee, the court's ruling wiil not be dis­
turbed, unless a palpable abuse of discretion 
is demonstrated to the reviewing eourt. 
Jent v. State, 408 So.2d 102,1, 1028 (Fla. 
19Rl), c-ert. dcniel!, U.S. -- ---, 102 S.Ct. 
2916, 73 L.Ed.2d 1822 (1982). 

[5] A number of cases detail eircum­
stanccs rising to the ]pvel of a palpable 
abuse of diseret.ion. Harley v. State, 407 
So.2d :)82 (Fla. 1st DCA 1981); Lightsey v. 
State, 364 So.2d 72 (Fla. 2d DCA 1978); and 
Sumbr.Jf 1'. State, 310 So.2d 445 (Fla. 2d 
DCA 1975). The common thread running 
through each of these ea.'ies is that defense 
counsel must be afforded an adequate op­
portunity to investigate and prepare any 
applicable defen"es. This right is inherent 
in the right to eounsel. Harley, at 384, 
eiting Brooks 11. State, 176 So.2d 116 (Fla. 
1st DCA 196:5), cert. ilcnicd, 177 So.2d 479 
(Fla.l965). Further, it is founded on consti­
tutional principlos of due proeess and east 
in the light of notions of a right to a fair 
trial. Harley, at 383 .)84; sec also Sumbry, 
:no So.2d at 4-17. 

to an inference that the 1wrson in possession 
of the property knew or should have known 
that the property had been stolen. 
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In the case at bar, trial was held on quate defense, the aforementioned safe­
Tuesday morning. Defense counsel did not guard of libcr;ll cross-examination was im­
learn of the hypnosis session until mid-day pinged. We therefore find it was a palpa­
the Friday before trial. Counsel was not ble abuse of discrPtion on the part of the 
even furnished the opportunity to depose lower court to deny the appellant's motion 
the police hypnotist until Monday, the day for a continuance, insofar as the motion 
before trial. Sureiy, due process demands related to the offem;es of uttering a forged 
that counsel be afforded a fairer means by instrument and grand theft. 
which to prepare his defense to this critical We reverse the above two convictions and 
evidence. In discussing the usc of informa- remand for a new trial for the reasons 
tion gained from scientific techniques that stated. Since conviction on the charges of 
has been placed into evidence, Professor uttering a forged instrument 2 and grand 
Paul C. Giannelli of Case Western Reserve theft 3 apparently depends upon hypnotical­
University, notes: ly-induced-recall-testimony, we feel it nee-

Effective cross-examination and refuta- essary to explore the ramifications of ac­
tion presuppose adequate notice and dis- cepting- testimony into evidence from a wit­
covery of the evidence the opposing party ness whose memory has bcl~n refreshed by 
intends to introduce at trial. . . . Secur- hypnosis. The use of this type of testimony 
ing the services of experts to examine has been the subject of continuing public 
evidence, to advise counsel, and to rebut attention by the news media,4 as well as by 
the prosecution's case is probably the sin- various legal commentators,5 aml has been 
gle most critical factor in defending a utilized in a numilcr of well-known cascs.6 

case in which novel scientific evidence is 
introduced. 

Giannelli, The Admissibility of Novel Scien­
tific Evidence: Frye v. United States, a 
Half-Century Later, 80 Colum.L.Rev. 1197, 
1240, 1243 (1980) [hereinafter: Giannelli]. 
We consider that by the court's restricting 
defense counsel's ability to prepare an adc-

2. § 831.02, Fla.Stat. (1979). 

3. § 812.014, Fla.Stat. (1979). 

4. See Crash Memory Hazy: Hypnosis Brings It 
Out, 68 A.B.A.J. 900 (1982); Cowen, Hypnosis 
Is No Aid to Justice, Christian Science Monitor, 
Apr. 14, 1982, at 20, col. l; "The Amazing 
Kreskin" Says Hypnotism Is a Gimmick That 
Belongs Onstage, Not in Court, People Weekly, 
Jan. 25, 1982, at 73-75; and Orne, The Use and 
Misuse of Hypnosis In Court.~27 International 
Journal of Clinical and Experimental Hypnosis 
311 (1979) [hereinafter: Orne]. 

5. See, e.g., Note, Safeguards Against Sugges­
tiveness: A Means for Admissibility of Hypno­
Induced Testimony, 38 Wash. & Lee L.Rev. !97 
(1981); Note, The Admissibility of Testimony 
Influenced by Hypnosis, 67 Va.L.Rev. 1203 
(1981); Comment, H:ypnosis-lts Role and Cur­
rent Admissibility. in the Criminal Law, 17 Wil­
lamette L.Rev. 665 (1981) [hereinafter: Hypno­
sis and Criminal Law]; Diamond, Inherent 
Prot·'ems in the Use of Pretrial Hypnosis on a 
Prospective Witness, 68 Calif.L.Rev. 313 (1980) 
[hereinafter: Diamond]; and Dilloff, The Ad· 

Our analysis of the use of such testimony 
involves a discussion of three component 
parts: First, a recognition of five basic 
problem areas stemming from the use of 
hypnosis; second, whether Florida should 
bar from admission into evidence sueh testi­
mony on the ground that the principk of 
hypnosis i~ unrl'liable in view of the "gener-

missibility of Hypnotically Influenced Testimo­
ny, 4 Ohio N.U.L.Rev. I (1977) [hereinafter: 
Dilloff]; see also Annat., 9 A.L.R. 4th 354 
(1981); Annot., 50 A.L.R.Fed. 602 (1980); and 
Annot., 92 A.L.R.3d 442 (l979). 

6. Hypnosis has been used in a number of sen­
sational criminal cases. primarily for investiga­
tive purposes In the 1976 California Chow­
chilla kidnapping case, a bus driver was able to 
recall a key licl:'nse plate number on a gPtaway 
van after having been hypnotized. See Dia­
mond, supra note 5, at 316 n. 7(f); Admissibili­
ty of Testimony Influenced by Hypnosis, supra 
note 5, at 1203 n. 3. Hypnosis was used in the 
Boston Strangler case, see Admissibility of Tes­
timony Influencr:d by H_vpnosis, id.; the recent 
Los Angeles Hillside strangler murder case; 
and the abduction of NATO Commander Gen· 
era! Jamrs Dozier by Red Brigade terrorists in 
Italy. People Weekly, supra note 5, at 74. The 
defense utilized hypnosis to attempt to estab­
lish the diminished capacity of Senator Robert 
Kennedy's killer, Sirhan Sirhan. See Diamond. 
supra note 5. at 315 n. 7(c). 
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al acceptance," or Frye rule, and third, if 
the Frye rule is either rejected or con­
sidered inapplicable to hypnotically-in­
duced-recall-testimony in Florida, the utili­
zation of certain safeguards to ensure that 
the probative value of such testimony is not 
substantially outweighed by certain preju­
dicial factors. 

I. 
Our research has revealed five basic prob­

lem areas stemming from the usc of hypno­
sis.7 These areas include: 

(1) hypersuggestiveness; 

(2) hypercompliance; 

(3) confabulation; 

( 4) jury misunderstanding of the concept 
of hypnosis, and 

(5) unusually strong confidence by the 
hypnotized subject in his ability to 
recall e\·ents accurately. 

The first three of the foregoing problem 
areas arise from the hypnosis session itself 
and are inherent in the nature of hypnosis. 
The fourth and fifth areas deal with prob­
lems arising after the hypnotic session, 
stemming from in-court use of such testi­
mony. 

A. 
The first of the three problem areas that 

inhere in the process of hypnosis is hyper­
suggestiveness, meaning a mental state in 
which a subject surrenders a great dq,rree 
of will power and independent judgment to 
the hypnotist. Comment. Hypnosis-Its 
Role and Current Admissibility in the Crim­
inal Law, 17 Willamette L.Rev. 665, 671-
673 (1981) [hereinafter: Hypnosis and 

7. It is difficult to formulat~ a precise definition 
that accurately conveys what is meant by the 
term hypnosis. However, hypnosis is generally 
viewed as "a sleeplike state whereby response 
to stimuli is more easily achieved than in a 
waking state Categorized as a state of 
heightened concentration, hypnosis is achieved 
by creating a passiveness in the subject, usual­
ly by employing eye fatigue. The subject, with 
increased receptivity to instruction, is guided 
into a trance-like state through a series of sug­
gestions from the hypnotist.'" Commonwealth 
v. NazaroFitch, 496 Pa. 97, 436 A.2d 170, 173 
(1981); see also State ~·. Mack, 292 N.W.2d 

Crimimll Lmv]. This condition stems in 
great part from the intense interpersonal 
relationship between the hypnotist and the 
subject, as well as from the very nature of 
hypnosis. 2 Spiegel, Comprehensive Text­
hook of Psychiatry § 30.4 (2nd ed. 1975). 
In essence, the subjeet has a heightened 
sense of awareness in which he is open to 
even the most minimal of cues from the 
hypnotist. 

The problem of hypersuggestiveness 
manifests itself in four different ways: 
First, the "minimal cues" do not necessarily 
consist of verbal orders or suggestions from 
the hypnotist. Often, the tone of voice, 
demeanor of the hypnotist, or "body lan­
guage" of the hypnotist may be the agent 
of suggestion. Diamond, Inherent Prob­
lems in the Use of Pretrial Hypnosis on a 
Prospective Witness, 68 Calif.L.Rcv. 013, 
333 (1980) [hereinafter: Diamond]. The 
suggestion may be unintended or unper­
ceived by the, hypnotist. See People v. 
Shirley, 31 Cal.3d 18, 181 Cal.Rptr. 248, 611 
P.2d 775, 802 8();3 n. 46 ( 1982), curt. denied, 

U.S. ---- -, 103 S.Ct. 133, 74 L.8d.2d 
114 (1982). Consequently, the hypnotist 
may asl< the witn('ss, "Were th<!f<! two, 
three, or four robbers?" In so doing, he 
may inadvertently cue the witness by low­
ering his voice to emphasize the word 
"two." This minimal cue, although inad­
vertent, suggests to the hypnotized witness 
that he should remember there were indeed 
two robbers. Even leading questions may 
cause this result.8 Dilloff, The Admissibili­
ty of H_ypnotically Influenced Testimony, 4 
Ohio N. U.L.Rev. 1, 4 (197'7) [hereinafter: 
Dilloffj. 

764, 7fi5 (Minn J 980); State v. Mena, 128 Ariz. 
226, 624 P.2d 1274, 1276 (1981). 

8. The problems resulting from a leading ques­
tion were demonstrated in a 1979 study in 
which William H_ Putnam hypnotized a number 
of individuals, asking them to rpcall certain 
events that they had observed on a recently 
viewed videotape recording. Putnam found 
that his leading questions elicited more incor­
ncct answers from subjects under hypnosis 
than from subjects not under hypnosis. Ad­
missibility of Testimony Influenced by Hypno­
sis, supra note 5, at 1212. 
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The second manifestation of hyper;;ug­
gestiveness results in instances of the hyp­
notist who is predisposed to eliciting a par­
ticular response from a witness. Inadver­
tent, subconscious influences may be exert­
ed upon the subject resulting in a particular 
response as noted above. Dilloff, supra at 
4; see also Hypnosis and Criminal Law, 
supra, at 672. Perhaps too, in extreme cir­
cumstances, the predisposed, unscrupulous 
hypnotist might consciously attempt to ma­
nipulate the hypnotized subject through 
"brainwashing." Di11off, supra, at 6. Al­
though a person who has been hypnotized 
probably cannot be made to do something 
contrary to his moral standards, it is con­
ceivable that the unscrupulous hypnotist 
could induce a subject to recall erroneously 
a false pivotal fact which in reality the 
witness never did observe. H:r1mosis and 
Criminal Law, supra., at 672 n. 47. Obvious­
ly an avoidance of this particular manifes­
tation would be promoted by requi-ring that 
anyone hypnotizing a witness in prepara­
tion for a criminal trial be completely inde­
pendent and neutral. 

A third manifestation inheres in the 
depth of hypnosis. "The more deeply hyp­
notized the subject, the more susceptible he 
may become to suggestions by the hypno­
tist." Dilloff, supra., at 5 (footnote omit­
ted); Note, Safeguards Against Suggestive­
ness: A Means for Admissibility of Hypno­
Induced Testimony, 38 Wash & Lee L.Rev. 
197, 201 (1981) [hereinafter: S:lfeguards]. 

Finally, the fourth manner in which hy­
persuggestiveness manifests itself is due to 
the way in which hypersuggestiveness in­
terrelates with the other two problem areas 
of hypnosis: hypercompliance and confabu­
lation. 

Hypercompliance results from the fact 
that a subject under hypnosis is often eager 
to succeed in being hypnotized and, more 
important, to please the hypnotist. Dia­
mond, supra, at 337; People v. Shirley, 641 
P.2d at 802-803; Commonwealth v. Nazaro-

9. Dr. Martin T. Orne, an expert in the field of 
hypnosis who has testified at numerous trials 
on the subject, has confirmed this by noting 
that verbalizations by the hypnotist such as 
"'Good,' 'Fine,' 'You are doing well,' and so 

vitch, 496 Pa. 97, 436 A.2d 170, 174 (1981). 
Hence, "a subject often will incorporate 
into his response his notion of what is ex­
pected of him." State v. Hurd, 86 N . .J. 525, 
4:~2 A.2d 86, 93 (1981). As noted previously, 
voice intonations and gestures by the hyp­
notist can provide unwitting cues c~mcern­
ing the examiner's expectations of the wit­
ness.9 Id., 432 A.2d at 94; sec also Hypno­
sis and Criminal L:Jw, supra, at 684 n. 127. 
The drive or motivation t.o an:-;wer questions 
and "please" the hypnotist is perhaps much 
stronger in the criminal trial or investiga­
tion setting because of two factors: First, 
most people truly want to help solve crimes. 
Second, if the hypnotized witness is also the 
victim, the motivation to answer may be 
even more compelling. People v. Shirley, 
641 P.2d at 801 n. 42; cf. St-ate ex ref. 
Collins v. Superior Court, 132 Ariz. 180, 644 
P.2d 1266, 1289 .(1982). 

The third problem with hypnosis is that 
of confabulation. Confabulation is the in­
nate tendency of a hypnotized subject to 
manifesc a decrease in critical judgment. 
Orne, The Use and 1'vfisuse of Hypnosis in 
Court, 27 International .Journal of Clinical 
and Experimental Hypnosis 311, 319 (1979) 
[hereinafter: Orne]. This decrease in crit­
ical judgment seems to manifest itself in 
occasional memory distortions, sheer fanta­
sy, and even willful lies in reea!ling specific 
events. Hurd, 1:~2 A.2d at 92; State v. 
Mena, 128 Ariz. 226, 624 P.2d 1274, 1277 
(1981); Dilloff, supra at 4. Although most 
people are unaware of this fact, the cur­
rently accepted view in the scientific com­
munity is that no one's conscious or subcon­
scious memory recalls all details in minute 
detail. No one has a perfect memory. An 
individual's rec.all of a specific event may 
have gaps in it. The mind simply is not a 
videotape recorder. Orne, supra, at 321; 
Note, The Admissibility of Testimony Influ­
enced by H.vpnosis, 67 Va.L.Rev. 1203, 1209 
(1981). The commentators and experts are 

on" merely exacerbate the problem by reassur· 
ing the hypnotized subject that he is pleasing 
the hypnotist and to continue on. Orne, supra 
note 4, at 326. 
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united in the view that hypnotized subjects 
can and occasionally do prevaricate while 
under hypnosis. See, e.g., Dilloff, supra, at 
5; Hypnosis and Criminal Law, supra, at 
670; Orne, supra, at 318-319. For reasons 
that are apparently unknown, a hypnotized 
subject may attempt to fill in memory gaps 
with false memories and inaccuracies by 
confabulation. Hypnosis and Criminal 
Law, supra, at 670 n. 32. 

The first legal forecast of this problem 
came in a 1902 article pointing to the unre­
liability of hypnosis due to "illusions and 
hallucinations" that a subject incurs while 
in a trance. Ladd, Legal Aspects of Hypno­
tism, 11 Yale L.J. 173 (1902). Since that 
time a number of courts have accepted con­
fabulation as one of the key areas of con­
cern in demonstrating the reliability of re­
call testimony drawn from a witness' previ­
ous hypnosis session. See, e.g., People v. 
Shirley, 641 P.2d at 795, 802-803; Hurd, 432 
A.2d at 92-94; State v. Mack, 292 N:W.2d 
764, 771 (l\1inn.l980); and Nazarovitch, 436 
A.2d at 174. 

The California Supreme Court was partic­
ularly concerned by the interplay between 
the problems of confabulation ami hyper­
compliance.l0 Due to problems with hyper­
compliance, the witness will refuse to admit 
that his memory is imperfect and has gaps 
in it. He will want to try to fill those gaps. 
People v. Shirley, 641 P.2d at 803. This 
could produce a recall of an event com­
prised of "(1) relevant actual facts, (2) irrel­
evant actual facts taken from an unrelated 
prior experience of the subje<'t, (:i) fanta­
sized materials ('confabulations') uncon­
sciously invented to fill gaps in the story, 
and (4) conscious lies-all formulated in as 
realistic fashion as" is possible. !d. So too, 
Dr. Martin T. Orne, who is one of the 
foremost experts on the subject of hypnosis, 
has observed that the concept of hypersug­
gestibility is linked to the problem of confa-

10. This interplay has also concerned the Penn­
sylvania and New Jersey Supreme Courts to 
some degree. See Nazarovitch, 436 A.2d at 
174 and Hurd; -432 A.2d at 93. 

1 i. One of the most graphic examples of confa­
bulation occurred in People v. Lopez, 110 Cal. 
App.3d 1010, 168 Cal.Rptr. 378 (1980). A wit-

bulation. He points out that "[t]he same 
process which increases suggestibility by 
permitting the subject to accept counterfac­
tual suggestions as real also makes it possi­
ble for the subject to accept approximations 
of memory as accurate." Orne, supra, at 
319. 11 Thus 

[t]he risk of confabulation is especially 
great during post-hypnotic suggestion 
when the hypnotist suggests that the sub­
ject will remember clearly the forgotten 
event when the subject has no actual 
memory of the event. . . . The subject 
may feel pressured to respond to the hyp­
notic suggestion as a result of desire to 
please the hypnotist. In addition, the 
subject tends to respond literally to hyp­
notic suggestion. . . . These factors en­
hance the potential for the hypnotized 
person to "remember" events that actual­
ly did not occur. 

S1deguards, supra, at 200, n. 23. 

n. 
While there are three areas of concern 

inherent in the actual process of hypnosis, 
as above observed, there arc also two post­
hypnosis problem areas. One problem area 
inheres in the view held by some members 
of juries that hypnosis is infallible. The 
other problem relates to the high level of 
confidence with which a witness becomes 
endowed after hypnosis. This level of con­
fidence affects the ability of counsel to 
succeed in demonstrating problems with a 
witness' testimony on cross-examination. 
It also affects the ability of jurors to detect 
changes in the witness' demeanor and a 
lack of accuracy of recall. 

Turning to the first of the two post-hyp­
nosis session problems, there is a generally 
accepted view that many people believe 
that hypnosis acts as a form of foolproof 
truth serum, preventing a witness who has 

ness underwent four pretrial hypnotic sessions, 
but the hypnotist reported to the court that 
although the witness had been in a trance, the 
entire recollection of the witness was a total 
fabrication. The Lopez court accepted this ex­
planation and found that hypnosis had been 
useless in refreshing the witness' memory. 
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been hypnotized from lying. As one com- was learned under hypnosis is forgot-
mentator has indicated: "[M]any laymen ten. . . . A subject who has lost the 
believe that the power of hypnosis, clothed memory of the source of his learned in-
in its veil of mystery, prevents willful de- formation will assume that the memory is 
ception." Dilloff, supra, at 5. As noted in spont<im,ous t.o his own experience. Such 
the foregoing paragraphs on confabulation, a belief car; he unshakeable, last a life-
this perception is in error. !d., Orne, supra, time, and he immune to all cross-exami-
at 313, 321; Admissibility of Testimony In- nation. It i~ especially prone to "freeze" 
fluenced by Hypnosis, supra, at 1208. Rec- if it is compatible with the subject's prior 
ognition of this problem makes it impcra- prejudices, hviiefs, or desires. 

tive that a party-opponent to the admission /)i:unorul. supr:1. al ;);{(; (foot not{· rit.('s omit-

of hypnotically-induced-recall-testimony ted); accord. Orne, :<UJ!l'a, at :l:~O. 3:32; ?eo­
have ample opportunity to educate a jury as pie 1·. Gon?-a!cs, !OS Mich.App. l·l.'i, :110 
to the fact that hypnosis is not a guarantor N.W.2d ::lOG, 310 n. 4, :n2 (1~81). 
of truth. It is merely a tool to assist a 
witness in refreshing a memory that is falli­
ble. So too, the responsibility of enlighten­
ing the jury as to the nature of hypnosis is 
one for the trial court. 

The other post-hypnotic session problem 
stems from the fact that a witnes~ who is 
uncertain of his recollections before being 
hypnotized and who has confabulated dur­
ing hypnosis will become convinced that the 
post-hypnotic recollections are absolutely 
accurate. This process is caused by the fact 
that both before and during hypnosis the 
witness is told that he will remember e;;ery­
thing clearly. 12 

These concepts interrelate with each oth­
er and may be manifested strongly on the 
witness stand through a syndrome known 
as posthypnotic source amnesia. See People 
v. Shirley, 641 P.2d at 803--804. This syn­
drome 

occurs when "something learned under 
hypnosis is carried into the wakened slate 
but the fact that the memoty or thought 

12. As noted by the Pennsylvania Supreme 
Court: "Pre-hypnosis uncertainty becomes 
molded, in light of additional recall experienced 
under hypnosis into certitude, with the subject 
unaware of any suggestions that he acted upon 
any confabulation in which he engaged." Na­
zarovitch, 436 A.2d at 174; Mack, 292 N.W.2d 
at 769; see also Hypnosis and Criminal Law, 
supra note 5, at 672 n. 43. 

13. The degree to which posthypnotic source 
amnesia can affect a witness is demonstrated 
by a factor related to the trial of Sirhan Sirhan. 
the convicted killer of Senator Robert Kennedy. 

As Professor lkr·nard Diamond notes, 
most witnesses not previously subjected to 
hypnosis, when cross-examined as to their 
recall of eVl~nL~. ('ornmuni<·atc their uncer­
tainties by hesitancy in answering, expres­
sions of doubt, and body language revealing 
a la<"k of self-corifiden('e. These crucial in-
dicators of demeanor arc equal to or great­
er than the bare substance of the testimony 
in forming the foundation on which a jury 
determines the weight of the evidence. 
"Because the [previously hypnotized] wit­
ness subjecti\·e!y believes the veracity of 
the memory, cross-examination loses effec­
tiveness as a means of attacking credilJility 
and the accuracy of the recall." Sllfe­
gw.mls, SIIJ!l'a, at ~O:l. I:! 

fl. 

Confrontir1g the foregoing problems, 
many out-of-state jurisdictions calied upon 
to admit hypnotir;ally-induced-recall-testi­
mony into c;·idl'nce havl' ruled against ad-
m1s~wn. However, almost without excep-

See People v. Sirhan, 7 CaL3d 710. 102 Cal. 
Rptr. 385,497 P2d 1121 (1972). cert. denied. 
410 U.S. 947, 93 S.Ct. 1382, 35 L.Ed.2d 613 
(! 973). Professor Bernard Diamond of the Uni­
vPrsity of California, Bl'rkeley, hypnotized Sir­
h;m Sirhan in preparation for trial. The hyp­
nosis session was observed hy a number of 
n·liahle observc>rs. He was placed into several 
very det>p trances and given certain posthyp­
notic suggPstions which he later acted out. 
However, to this day Sirhan Sirhan denies hav­
ing ever heen hypnNized. See Diamond, su­
pra, at 334 Tl5. 
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tion,14 the courts that have refused to admit 
such testimony have relied on the so-called 
"general acceptance," or" Frye rule", orig-i­
nally set forth in Frye v. United States, 29:3 
F. 1013 (D.C.Cir.l923). In Frye, the court 
declined to admit the results of a lie detec­
tor test, known as the "systolic blood pres­
sure deception test," into evidence, because 
the test had not been generally accepted by 
the scientific community. 

Just when a scientific principle or dis­
covery crosses the line between the ex­
perimental and demonstrable stages is 
difficult to define. Somewhere in this 
twilight zone the evidential force of the 
principle must be recognized, and while 
courts will go a long way in admitting 
expert testimony deduced from a well­
recognized scientific principle or dis­
covery, the thing from which the deduc­
tion is made must be sufficiently cstah­
lished to han~ g<Jincd gcncr;;/ acccpuwcc 
in the parUcular field in which it hclongs. 

Id. at 1014 (c.s.). 

The test obviously applies to any evidence 
adduced from any new scientific technique 
or method, 15 and the overwhelming number 
of jurisdictions that have opposed admission 
of hypnotically-induced-recall-testimony 
have generally relied on Frye. 16 Therefore, 
the underlying issue in this case is whether 
the Frye rule is the applicable evidentiary 
concept in our jurisdiction by which a court 
may ascertain whether to admit results of a 

I 4. Our research indicates that almost all courts 
barring the use of hypnotically-induced-recall­
testimony have done so by applying the Frye 
rule. There are a few deviations from this 
trend. See. e.g.. People v. Diaz. 644 P.2d 71 
(Coio.App.l982) (Frye not applied but hypnoti­
cally-induce_d-recall found inadmissible); 
Strong v. State. 435 N.E.2d 969 (lnd 1982) 
(Frye not applied; hypnosis inherently unrelia­
ble and therefore not probative): Hurd, 4::l:! 
A.2d 86 (Frye inapplicable to hypnotically intlu· 
enced testimony, but testimony admissible be­
cause relevarit): and People v. Beachum. 97 
N.M. 682. 643 P.2d 246 (Ct.App.l981) (follows 
and quotes Hurd). 

15 .. For example the test has bef'n applied to 
different techniques in People v. Kelly. 17 
Cal.3d 24, 130 Cal.Rptr. 144. 549 P.2d 1240 
(1976) (voice-print analysis); United States v 
Distler, 671 f.2d 954 (6th Cir.l981) (gas chro­
matograph test for matching oil samples); Peo-

new or controversial scientific technique or 
test, and of testimony in<iuccd by hypnosis. 
If it is, can the technique used to induce 
sueh testimony be considered "scientific"? 
As was recently explained by the Arizona 
Supreme Court: 

To a large extent, the decision on the 
use of hypnotically induced recall turns 
on the resolution of a single question of 
policy. The true issue is whether Frye 
should be applied to determine the basic 
reliability of the new technique as a pre­
requisite for use in the courtroom, thus 
leaving only foundational questions for 
the trial eourt, or whether the trial court 
should be left free to decide both basic 
reliability and foundational questions on 
a case-by-case basis. The eases proceed 
along two separate lines, hased not so 
much on how the eourt views hypnosis 
(there being a gen<,ral eonsensus that it 
presents a great deal of danger), but pri­
marily on whether the court applies the 
Frye principle in making ib ddcrrnina­
tion. 

State ex rei. CoJ!ins, 644 P.2d at 1282. 

It is uncertain from our review of Florida 
cases whether Frye has been accepted in 
Florida. Certainly no state decision has 
explicitly applied it. fn Kaminski v. State, 
G:l So.2d :i:)9 (Fla.1DG2), the supreme eourt 
cited Frye and other cases as authority for 
the view that the results of lie detector 
tests were inadmi;:;sible, because sueh tests 

pie v. Anderson. 637 P.2d 354 (Colo.l9ill) 
(polygr;~ph): Phillips \'. Jackson. 615 P.2d 1228 
(Utah I 91;0) (H.L.A paternity test); People v. 
f!a\·nrs. 5S !li.Drc. ill9, il8 lll.2d 225, 430 
N L.:!d 1070 ( 1981) (polygr;1ph); People v. Al­
ston. 79 Misc.2d 1077, 362 N. Y.S.2d 356 ( 1974) 
(bloodstain Cf'il analysis); Statt> v. Linn, 93 
Idaho 430, 462 P 2d 72(} ( 1969) (truth serum), 
and Brooke v. People. 139 Colo. 388, 339 P.2d 
99:l ( 1959) (paraffin tests). 

!6. See, e g. St:lic ex rd. Cullins, 132 Ariz. !80. 
GH P.2J WiG (19/Q): .'..hirley, G41 P.2d 775 
(Calif.); Nazarovitch, 4.16 A.2d 170 (Pa.); 
:>Jack. 292 N.W.2d 769 (Minn.); Collins v. 
State. 52 ;,Jd.App. 186, 447 A.2d 1272 (1982); 
Gonzales. 310 N.W 2d 306 (Mich.); and State v. 
Palmer. 210 Neb. 206, 3 U N W.2d 648 (l9R l ); 
Peoplt> 1· flughcs. ilk A D.2cl 17. 452 N.Y.S.2d 
\J:!:J (19k:2) 
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had not then gained sufficient acceptance in J<'nt v. St;Jtc, 408 So.2d at 1029, in which 
the scientific community. However, the the court considered that a hair anal-
court did not adopt Frye, since the case ysis which matched Jent's hair with evi­
presented a more narrow question as to denc(; was ad rnissiblc. The court stated: 
whether testimony concerning the takinf( of As ;1 gc•neral rule, l he problem presented 
a lie detector test, rather than its results, to a trial court is whether scientific tests 
should have been admitted. Id. at 340. 

The only other Florida case we have 
found which specifically refers to the F'ryc 

rule is Coppolino v. St!tte, 22.1 So.2d 61\ (Fla. 
2d DCA 1968), appeal dismissed, 234 So.2d 
120 (Fla.l969), cert. denied, 399 U.S. 927, 90 
S.Ct. 2242, 26 L.Ed.2d 794 (1970). The facts 
there reveal that Coppolino murdered his 
wife by a lethal injection of succinylcholine 
chloride. An expert witness for the state 
was the person who testified as to the cause 
of death. This witness arrived at his con­
clusion by utilizing a new test that he had 
developed. Several other witnesses, includ­
ing those presented by the state, Ll;stified 
that medical science believed it was impos­
sible to demonstrate the presence of SU('<:i­

nylcholine chloride in the body. Neverthe­
less, the trial court admitted the test re­
sults. The Second District Court of Appeal, 
in affirming, observed that the Frye rule 
was apparently the law based on the Su­
preme Court's earlier decision in Kaminski. 
The court, however, did not apply P1:ve. 
Instead it ruled that the trial court had 
properly admitted the test results, because 
there was substantial competent evidence 
to find the tests were reliable. Coppolino, 
223 So.2d at 70 71. 

are so unreliable and scientifically unac-
eeptable that admission of those test rc­
su!U; constitutes ('rror. Coppolino v. 
State, 22:l So.2d m~ (f<'la. 2d DCA 1961\), 

A trial court has wide discretion 
concerning the admissibility of rvidence, 
and, in the absenc·c of an abuse of discre­
tion, a ruling n•garding admissibility will 
not be disturbed. 

I d. ( c.s.). The foregoing quoted rule clearly 
is not an adoption of the F(ve holding, 
although there is a reference to scientific 
acceptability. Of greater signifi('anee is the 
fact that neither, Pl)"C nor Kaminski are 
alluded to in JenL, althou;~·h the court did 
refer to Cop;}()lino as authority for its posic 
Lion. 

Although the Coppolino court cited Frye 
as the proper rule to apply to determine 
admissibility, it is clear from the opinion 
that Frye was not applied. ~If it had been 
employed, the test results dearly would 
have been inadmissible. It also appears 
that the passing reference in Coppolino to 
Frye as being the correct approach to uti­
lize is one with which we must respectfully 
disagree. We do not read Kaminski as hav­
ing adopted Frye. Our view is supported 
bJ' the Supreme Court's recent decision in 

More recently the Florida Supreme Court 
cited Co;1;10lino as supporting its view that 
"[a) <.:ourt should admit evidence of scientif­
ic tests and experiments only if the reliabili­
ty of the resuiL-; are widely recognized .and 
aceepted among scientists." Ste1:cns v. 
Stnte, 419 So.2d 1058, 106g (Fia.l982). Su­
perficially, it 1vould seem that the above 
statement embraces the fo'Jye rul(', yet the 
court's reliance upon Copr1olino undercuts 
that interpretation. Additionally, the 
statement made in the same paragraph that 
"[ t]he admissibility of a test or experiment 
lies within the discretion of the trial judge 

. " is contrary to F/:r(' si nee a strict ad­
herence to f'(ve >vould severdy curtail trial 
court diseretion. The latter quoted state­
ment is, moreover, consistent with the 
court's earlier opinion in Jent. 

17. The relevancy approach is preferred over 
the Frye rule because of problems inherent in 
the application of Frye and due to policy rea­
sons. See Giannelli, supra. One of the major 
criticisms directed against applying the !:"rye 

The vinv expressed by certain seholars is 
that Coppolino not. only docs not accept 
Frye, but in fact utilizes the preferred ap­
proach 17 in dealing 11 ith the question of 

rule to a given scit'ntific technique is that it 
would indiscriminately bar the admissibility of 
such evidence despite whether it meets the 
twin rests of lngical and lt-"gal relevance. For 
exampl.:, as pointed out by Professor Giannelli, 
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admissibility. This method is known as the 
"relevancy approach." See Giannelli, supra, 
at 1232-1245; McCormick on Evidence, 
§ 203 (2nd ed. 1972). Dean McCormick 
states: 

The practice approved in the last men­
tioned case [Coppolino] is the one which 
should be followed in respect to expert 
testimony and scientific evidence general­
ly. "General scientific acceptance" is a 
proper condition for taking judicial notice 
of scientific facts, but not a criterion for 
the admissibility of scientific evidence. 
Any relevant conclusions which are sup­
ported by a qualified expert witness 
should be received unless there are other 
reasons for exclusion. Particularly, pro­
bative value may be overborne by the 
familiar dangers of prejudicing or mis­
leading the jury, and undue consumption 
of time. If the courts used this approach, 
instead of repeating a supposed require­
ment of "general acceptance" not else­
where imposed, they would arrive at a 
practical way of utilizing the results of 
scientific advances. 

McCormick, supra, § 203 at 491 (footnotes 
omitted). 

The above view accords fully with the 
Florida Evidence Code. See Ch. 90, Fla. 
Stat. (1979). The material sections of the 
code are Sections 90.401, .402 and .403, 
which we are required to read in pari mate­
ria.l8 Section 90.402 provides that "(a]ll 

a rigid application of Frye would require a 
court to await the passage of time until such 
time as a new test. or procedure has been devel­
oped to the p<;>int that the test or procedure has 
been developed to the point that the test or 
procedure has become ·:generally accepted." 

-This creates a "cultural lag" during the tech­
nique's development, requiring that relevant 
evidence which might be demonstrated to be 
completely reliable must be excluded from con­
sideration. See Giannelli, supra, at 1223 n.n. 
201 & 202; contrast United Stares v. Addison. 
498 F.2d 741, 743-744 (D.C.Cir.l974). Plainly, 
the Frye rule engenders an impediment to the 
admissibiiity of reliable evidence without con­
sidering the cost to society. Admissibility of 
Testimony Inl7uenced by Hypnosis. supra. 67 
Va.L.Rev. at 1214. n. 77; see also Hurd, 432 
A.2d at 94_ 

18. See Speights v. State, 414 So.2d 574, 578 
(Fla. lst DCA 1982); Ivester v. State, 398 So.2d 

relevant evidence is admissible, except as 
provided by law." There are, of course, two 
forms of relevancy: logical and legal. At­
lantic Coast Line R. Co. v. Campbell, 104 
Fla. 274, 139 So. 886, 890 (1932). "The 
relevancy of a fact to the issue being tried 
is ordinarily a question of log-ic rather than 
one of law." 23 Fla . .Jur.2d Evidence and 
Witnesses § 12:3 ( 1980). Consequently, 
whether a fact at issue is logically relevant 
is controlled by Section 90.401, stating that 
"[r]elevant evidence is evidence tending to 
prove or disprove a material fact." Be­
cause the bank teller's testimony in the case 
at bar was the crucial evidence identifying 
appellant as the individual who committed 
the offenses of grand theft and uttering a 
forged instrument, the testimony is obvi­
ously material and Jogic<tlly relevant. 

[6] This evidence may yet be inadmissi­
ble if it is not "legally relevant. See McCor­
mick, supra§ 18G at 440--441; 23 Fla.Jur.2d 
Evidence, supra, al § 1~; Cotton v. United 
States, 361 F.2d 673, 676 (8th Cir.l966); 
Haag v. Wright, 34 App.Div. 260, 54 N.Y.S. 
658, 662 ( 1898). Section 90.40a encompasses 
the test for leg-al relevance by requiring 
that "[r]elevant evidence is inadmissible if 
its probative value is substantially out­
weighed by the danger of unfair prejudice, 
confusion of the issues, misleading the jury, 
or needless presentation of cumulative evi­
dence .... " 19 (e.s.) ft is in the area of 

926, 930 (Fla. lst DCA 1981), rev. denied, 412 
So.2d 470 (Fla.1982). 

19. One might well ask, in a jurisdiction that 
has previously adopted Frye, whether the rule 
survives a subsequent enactment of an evi­
dence code embracing the "relevancy'" test. 
Sections 90.40 l .403, Florida Statutes, are pat­
terned after Rules 401, 402 and 403 of the 
Federal Rules of Evidence, 28 U.S.C. It is well 
settled that if a state statute is patterned after 
the language of its federal counterpart, the stat­
ute will take the same construction in Florida 
courts as its prototype has been given insofar 
as s~1ch construction comports with the spirit 
and policy of the Florida law relating to the 
sam<" subject. Pasco County School Board v. 
Florida Public EmployPes Relations Commis­
sion, 353 So.2d i 08, 1 16 (Fla. I st DCA 1977). 
Unfortunately the answers received from the 
federal sector are not uniform. Some courts 
assume that the Frye test surviv~d the 1975 
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legal relevancy that certain undertones of 
Frye become applicable. If frye ~hould not 
be per se applied to bar evidence obtained 
from a new or controver:;ial technique sole­
ly because the method is not generally ac­
cepted by the scientific community, the 
technique's reliability is a factor to be con­
sidered by the trial judge in determining 
the question of th(: evidence's legal rele­
vance. As noted by Professor Giannelli, 
supra, at JZ:~.'i (footnotes omitted): "Th<' 
probative value of scientific evidenee, 
is connected inextricably to its reliability; 
if the technique is not reliable, evidence 
derived from the technique is not relevant." 

The reliability of the scientific method in 
question can be established in a number of 
ways. The party proponent could, for ex­
ample, introduce evidence of the technique's 
proven track record and general acceptance 
by science, or present expert testimony of 
its reliability. The relevancy approach thus 
differs from Frye in not neC('ssarily pre­
cluding the admissibility of evidence which 
is not generally considered reliable by the 
scientific community; yet it is similar to 
Frye in recognizing that "novelty and want 
of general acceptance are intej!ral parts of 
the relevancy analysis which may lessen th(• 
probative value of a scientific test or tech­
nique.'' Giannelli, supra, at 12:34 (e.s.); ac­
cord, McCormick, supra at ;){)4. 

In Florida, as a matter of law, certain 
scientific techniqul'S havp been found to be 

adoption of the Federal Rules of Evidence, st•e, 
e.g., United States v Tranowsk1. 659 F L!d 750. 
756 (7th Cir.I9SI); United States" Kilgus, 57! 
F.2d 508, 510 (9th Cir.l978); L'nited States v. 
Brown, 557 F.2d 541, 556 (6th Cir.l977); Unit· 
ed States v. McDaniel, 538 f.2d 408, 412 (D C 
Cir.l976) At least one other federal court 
does not. United States >' Williams, 583 F.2d 
1194, 1197--!200 (2nd Cir.1978); cert. denied, 
439 U.S. 1117, 99 S.Ct. 1025, 59 LEd 2d 77 
(1979). However, apparently no federal court 
has directly faced nor analyzed the issue Two 
state cases have held that state ruif'S of PVi· 
dence, patterned after the federal rules, dis­
place Frye. State v. Wiliiams, 38il A 2d 500 
(Me.1978); State v. Dorsey, 88 N.M. 184. 5.'HJ 
P.2d 204 ( 1975). 

20. Hypnosis cannot be equated with polygraph 
testing and truth serums. As one wriU•r 
recently explained: 

so completely devoid of reliability as to [;J. il 
a::; probative evidence. KniJ!ht v. State, 97 
So.2d 115 (Fla.l957) (truth st:rum); sec also 
Zeigler v. State, 402 So.2d :~65 (Fia.1981), 
cert. rif'nicd, 4.5.'i U.S. llt35, 102 S.Ct. 17:3!), 
72 L.Ed.2d l.'i:l (19>\2) (sodium hutatho! 
tvst ).~0 ( )th<'r· tcr·hni(j!H·s, how<•vc•r, hav·-~ 
bt•pn held to have sufficient reliability so a:; 
to VPst dist'rction in the trial court to eon­
sid<•r Sect ion ~lO . .JO:l's balancing l<:st for ic­
g-al rdevancy. See, t'K .. .lent (hair compari­
son analysis); r:arlyon v. Weeks, 3x7 So.2d 
4f).'i, 46x (Fla. 1st DCA 19x0) (HLA blood 
paternity test). In ('/ark v. State, we held 
as a matter of law the principle of hypnosis 
was sufficiently reliable, and that the testi­
mony of both the hypnotist and hypnotized 
witness was of sufficient probative value to 
be presented to the jury. The application 
of th(~ ''rele\·anry approach" is implicit in 
C'lark and the oth<'r for<'going cases. 

17J Al any ('\l'nt, \\hcther Fryl' is the 
rule to b~.; appiicd to a rJ(~v. ur controversial 
scientific technique is not one \\Care called 
upon to decide since we conclude that the 
method by which testimony is hypnotieally 
induced is not ont: that falls within the 
ambit of 1''/:n•. "[Tjechnically the test i~ 
not din·etly applicable h('('aus•• jt is con­
Cl'rncd with the admissibility of CXJK.'rt 

OfJinion dedtw<'d from th<· results of a scien­
tific technique, such as a lie detector test, 
and not with the admissibility of eyewitness 
testimony.'' /';oll·, Thl' Admissihi!ity of 

[l]t [hypnosisj is mnceptually differrnt from 
polygraph t<'sting and narcoanalysis. The 
last two procedures function as truth elic· 
itors, and properly have nothing to do with 
memory retrie\'al Conversely, hypnosis is a 
me~ms of memory retrieval and cannot be 
classifiPd as a truth elicitor To classify hyp­
nosis with polygraph testing and narcoanaly­
sis erroneously implies th:lt hypnosis can 
produce truth. This giV('S nse to the danger 
th~.t trial courts will lahel nypnos1s as a sci· 
entific means of ensuring truth. thereby lead­
ing the jury to attrih<lt<' "uncritical and abs(,. 
Jute reliahilitv·· to hypnosis without evaluat­
ing its flaws 

Hypnosis ancf Crimmal L1w. supra note 5. at 
fi73 (footnote ornittc•d); Sl'l' also Peop!P ,. 
Beachum. li4:l P 2d at 2:1 l. Orne. s;1pra note 4, 
~~t 3 L3 n. S; Dill oil. supra note 5, at L2. 
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Testimony Influenced by H:rprw.,is, 67 Va.L. 
Rev. 1203, 1217 (1981) (e.s.); accord, Com­
monwealth \'. Juvenile, :~81 Mass. 727, 412 
N.E.2d 3:39, 342 .:14;3 (1980). Our view is 
suworted by that of the New Jersey Su­
preme Court in State v. Jlurd, whieh ob­
served: 

Unlike the courts in Mena, supra, and 
Mack, supra. the court below did not de­
mand, as a precondition of admissibility, 
that hypnosis be generally aecepted as a 
means of reviving truthful or historically 
aceurate recall. We think this was eor­
rect. The purpose of using hypnosis is 
not to obtain truth, as a polygraph or 
"truth serum'' is supposed to do. Instead, 
hypnosis is employed as a means of over­
coming amnesia and restoring the memo­
ry of a witness. Sec Speetor & Foster, 
A.dmissii>ility of Hypnotic Statements: Is 
the La II' o[ Evidence Susccptihlc ?, :l~ 

0 h io Sl. L.J. ;>67, 51'-.1 ( 1977) [ n iig-h t 
of this purpose, hypnosis (":Ill be• eon­
sidered reasonably reliable if it is able tu 
yield rccoll<•etions as accurate as those of 
an ordinary witness, v:hieh likewi:;e arc 
often hislorieally inaccurate. 

4:12 A.2d at ~!:2 See also Stat<' 1·. lie:whum. 
97 N .M. 682, 643 P.2d 2-Hi. 252 (CLApp. 
1981). 

The appellant perceptively notes that the 
underpinnings uf Clark were furnished by 
Harding v. State, 5 Md.App. 2.30, 246 A.2d 
302 (1968), cert. denied, 252 ;<.Id. 731, ccrt. 
denied, 395 U.S. 949, 89 S.Ct. 2o:30, 2:i 
L.Ed.2d 468 (1969), in which the Maryland 
Court of Appeals explained at length that 
hypnosis was reliable and admissible. Be­
cause the Maryland court has ,;ince receded 
from Harding and now bars admission of 
hypnoticai ly- induced-recall- te;ti mony by 
virtw~ of its opinion in Collins \'. State, 52 
Md.App. 186, 447 A.2d 1272 (1982), appel­
lant arg<Jes that the foundation of our opin­
JOn in Clark has now been eroded. We 

21. The balancing tt'st of kgal rekvancy ha <; 

been advocated by various commentators. See 
Giannelli, supra; at 1239; Orne, supra note 4; 
and Admissibility. of Testmwny Influenced by 
Hypnosis, supra note 5, at 1220. The balancing 
test was reet·r.tl:. s~everely criticized in State ex 
rd Cullins. G·H P.2d at 1285. because of the 
"danger of conflicting decisions" as to the ad-

disag-ree. The Collins court relied on the 

Frye rule as the correct basis for ba:-ring­
the admission of hypnoticaily-induced-re­
call-testimony and, as we have explained, 
Frye is inapplicable to the teehnique used to 
infliwnce the recall of such testimony. We 
therefore conclude th;~ t the "relevancy ap­
proach" is Uw test to he applied t<> this type 
of memory retrieval; consequently Clark 
was correctly decided. 

Ill. 

lRJ Althoug-h the principle of hypnosis 
may itself be reliable and thus probative, 
our examination of the problems inherent 
in the process of hypnosis reveals that ad­
missibility of such l(~stimony will hinge on a 
ease-by-case examination of the technique 
used to hypnotize Uw witness. The exami­
nation of th<' particular procedure employed 
in ()rdcr t.o dekrmim~ its rcliahility int<~rrc­
lak~ with LIH· sc<'ond prong of Uw rckvan­
cy test: lcgal n•lev;(ncy. Du<' to t.hc pecu­
liar naturr~ or hypnosis and its inhcrent 

potential piLralb, the admissibility of hyp­

nosis, as a tool for rcf'rc:'h i ng- a witness' 
nwn:ory. is not so nwch a qJJ<•slion of the 

n·lial•ilil.y or Uw J>rirwiJ>I<' of hypnosis as it 
is a question of the reliability of the partic­

ular technique or J>roccilure used in a given 
case. Hence. the probative value of hypno­
sis rests on both the reliability of the princi­
ple ami the technique or procedun~ em­
ployed, holh of which are in~qmrably inter­
twined. The court must first evaluate sueh 
c~vidence pursuant to Section 90.4il:J, Florida 
Statutes, by weig-hing its prol,ative value in 
an dfort to decide if iLs adrnis;-;'i!,ility would 
be ~:ul!stantially ou L\\·cig-hed by dang·crs of 
unfair pn.:judice, (·onfusion of the i:-:sues, 
misguidanec of the jury, or needless presen­

tation of the issues. 21 

[91 Thus, l'ilh('r upon ohje("tion to intro­

duction into evidcnL'C of hypnotically-in-

111issibilit y • 1f hvpnutwa!ly-ind> •ced-1 ecall tPSI i· 
monv and due to the "consumption of trial 
rPSO~lrces " Yet, the Stale ex rd Collins criti­
CIS!ll begs tht· point lwc·;ulsc all forms of evi­
dence in all cases arc subjt·ct to trial court 
revi1·w for h·gal n·lcvance. The court S(·t~ms to 
be ;;pposed to a I<'SI lor l<·,:;d n·kvance by it\ 
argunh:nt 



,; '_j 

BIWWN v. ST.\ TE 
Fla. 91 Cite a'. 426 So.2d 76 (Fia.App. !!JS3) 

duced-recall-tcstimony, or upon its proffer, 
it is the burden of the' party seeking- to 
present such cvidenee to demonstrate that 
the hypnosis session and use of that c•vi­
dence will not cause undue prejudic:e or 
mislead the jury. Accord, C:ommon weal/ h 
v. Juvenile, 412 N.E.2d at :l44; Hurd, 4:l~ 
A.2d at 9&-97; Henchum, 643 P.2d at ~:>:l 
254; and Giannelli, supra at 1246. To satis­
fy this burden, we approve the following­
language from Hurd: 

1101 ){durning to th<· first thrc<· prub­
lem an•;;s th;tt arc: iniH'n·nt in the process 
of hypnosis: h.l.jH'rstrgg·r·stivcn.;ss, hyper­
complianc-t·, and eonfaLulation, W(' find that 
eommentators generally approve the follow­
ing- safcgu;m]<; to rl'dw·c· t.h(' pot<~ntiality of 
pn•judic<·-'c Firs/, a rH·utr;tl and detached 
hypnotist ,,!Jould b(' employed. Ey using 
such an indi1·idual. tht· appearance of preju­
dice concomitant with u:<c rd. a police offi­
cer/hypnotist, as in the t'as(' at bar, will be 
substantially abated. lis<' of a po!ir:c offi­
rer/hypnotist is not per s<: a compelling­
reason for a court to supprl'ss automatically 
as ('Videnc(' tlw fruits of a hypnotic session 
on prcjudiei;d grounds, but th" usc of such 
officer in that <·apacity sh01dd IH· ar<,ided if 
other profession;ds an• availahl<· to conduct 
the S<•ssion 

[T]he party seeking- to introduce hypnoti­
cally refreshed testimony has the hurdn1 
of establishing ;Jdmissibility by clear and 
convincing evidence. We recognize that 
this standard places a heavy burden upon 
the use of hypnosis for criminal trial pur­
poses. This burden is justified by th(' 
potential for abuse of hypnosis, the genu­
ine likelihood of suggestiveness and error, 
and the con:wquent risk of injustice. Tfw 
hypnotically refreshed testimony must 
not be used where it is not reasonably 
likely to be accurate evidence. 

Courts and <'omm<·ntatrws alike that have 
adopted or a<hocat!'r! variou' :-:afeg-uards 
an• united in requiring th;li h.\·r,nosis he 
performed by <'itiH-r a trained mental 
/wall h exp<TI,2

:
1 ps_vchi;tl rist. or psydwlo­

gist. 
24 

We do not go so far as to make this 
a requirement, but the advantag1~ of using a 
prof<'ssional, such as a psychiatrist or psy­
chologist, should be readily app<'.rent. Such 
professionals should be ahlc to qualify as 
experls without difficulty and competent to­
testify about the hypnosis method utilized, 
as well as thP usc of hypnosis in g-eneral. 
Beachum, 640 P.:~d at ~:1:3; Hurd, 432 A.2d 
at 96. This is due in part to the fact that 
the field:~ of psychiatry and psychology 
have long embrac-ed hypno;;is as a medical 
tool for therapy. 8('1' fiilloff, SIIJ>r<!, at :l. 
So too, hypnotiz<·d "individuals often are 
able to n•eall a go<1d d('al rnon• while talk­
ing- to a psychiatrist or p~y"holog-ist than 

432 A.2d at 97; accord, Beachum, 643 P.2d 
at 254; cf. Giannelli, supra. at 1246. In 
meeting the clear and convincing evidence 
standard, a party advocating the admission 
of such testimony should attempt to satisfy 
certain criteria aimed at safeg-uarding the 
reliability of the hypnosis process. The 
nearer the hypnotic session comes to meet­
ing these suggested safeguards, the more 
reliable and less suggestive the hypnotic 
session. Use of thc•se extensive safeguards 
ean minimize the 1-,rravity of objections to 
admissibility. Cf S:deguards, supra, at 
211; see generall.Y Beachum, 643 P.2d at 
253; Hurd, 432 A.2d at 96; St:1te v. me­
bock, 616 S.W.2d F97 (Tenn.Ct.Cr.App.l9Rl) 
We approve some, hut not all of the Hurd 
safeguards. See also Key l'. Stnte, No. 
AI 480 (Fla. lst DCA, February 8, 19R3) 

\v hen th<'y are with an invvstig-ator, " 
Orne, supra, aL :tiC; d !fun/, ,J;l2 A.2d at 
!Hi. 

A second safi·guani involves the location 
of the hypnosis S<'ssion. Id< ally, the session 

23. People v . .!.ucas. 107 IV!isc 2d 231, 435 N.Y. 
S 2d 461, 464 (Sup.Ct.l::JBO); see also People v 
Smrekar, GB lll.App 3d :!79, 2·1 Ill. Dec:. 707, 385 
N E.2d 848, %5 ( l9hl) 

22. Many of the safeguards applicable to the 
process of hypnosis are derived from the posi­
tion taken by Dr. Martin T. Orne, who is one of 
the foremost hypnotists. His safeguards are 
included in his article on the use of hypnosis in 
court. See Orne, supra note 4, at 335 336. 

24. Beachum. (yU P 2d at 2S:l 2:'i4: Hurd, 432 
A 2d at 96 97; Orrw, supra note 4, at 335 -336. 
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should be conducted at an independent loca­
tion, such as a doctor's office, free from a 
coercive or suggestive atmosphere. Dilloff, 
supra, at 8. Third, as was the situation in 
this case, only the hypnotist and the witness 
should be present during hypnosis. Beach­
um, 643 P.2d at 254, Hurd, 432 A.2d at 97; 
People v. Lucas, 107 Mise.2d Z:-\1, 435 N.Y. 
S.2d 461, 464 (Sup.Ct.l980). "This is impor­
tant, because it is all too easy for observers 
to inadvertently communicate to the sub­
ject what they expect, what they are star-· 
tied by, or ~hat they are disappointed by." 
Orne, supra, at 336. This is not to say that 
the prosecution, ddens,·, police investiga­
tors, or other interested parties shouid not 
be permitted to observe the hypnosis ses­
sion. We believe that interested parties 
should be encouraged to observe the session, 
since such a procedure will allow a party 
opponent the opportunity to note any "po­
tential problems with the procedure. These 
problems may be broug-ht to the trial 
court's attention at a later time. Diilof"f, 
supra, at c. However, as Ur. Orne sug­
gests, parties other than the hypnotist and 
the h:nmotized witness should only be per­
mitted to view the session through a one­
way mirror or on a Lcicvisiun monitor. 
Orne, supra, at ~1:36. 

A recommended fourlh s:dl'g-u:ml propos­
es that the subject, before the hypnosis 
session, be examined by the hypnotist in an 
effort to elicit every possible detail that the 
witness recalls cone<Tning the crime. This 
procedure should be rceordcd in som(! fash­
ion, as is more fully expiained und(•r the 
sixth safeguard, infra. 

Fifth. prior to being hypnotized, the wit­
ness should be examined by the hypnotist to 
ascertain whether the witness suffers from 
any mental or physical disDrders that might 
affect the results of the session. Luca.c;, 4:):) 

N.Y.S.2d at 464. Here ag-ain, if the hypn()­
tist is a trained expert, such as a p~ychia-

25. Videotaping has come into vogue in the last 
few years, and numerous articles have been 
written about the advantages and disadvan­
tages of the technique. See. e g, Raburn, Vi­
deotapes in Criminal Courts: Prosecutors on 
Camera. 17 Crim.L.Bull. 405 (1981 ); Arm­
strong, The Criminal Vidt'otape Trial: SPrious 

trist, he or she will be more competently 
able to conduct such an examination. 

As a :;ixth safeguard, we consider it high­
ly desirable that some type of record of the 
adual session be preserved. Several objec­
tivvs will be accomplished by utilizing this 
procedure: First, after hypnosis it will he 
possible to doeument that a witness has 
"not been implicitly or l'Xplicitly cued per­
taining- to certain information which might 
Lhl'n he reported for apparently the first 
time by the witness during hypnosis." 
Orne, supra, at :3:~6. Second, should recall 
testimony he g-ained by a hypnosis session 
that is so unreliable as to require exclusion 
from a court proe<'eding, a careful record of 
all pre-hypnosis details reL:allcd by the wit­
ness \viii be documented, preferably by vi­
deotape. 'We sec no valid reason for bar­
ring a witness' pre-hypnosis recollections 
from evidence, m(·rely because the witness 
has been later hypnotized. Additionally, 
not even jurisdictions which have barred 
the admission of testimony from a witness 
who ha~. been hypnotized have gone so far 
as to <'Xclude per se, pre-hypnotic rceolkc­
tions. See Sta&! ex ref. ('of/in:;, 644 P.2d at 
12~i;) 1297: State v l'almer, 210 Nd). 20f>, 

:n:3 N.W.2d 048, 65fi (1981); State v. Wal­
l:ll'h, 110 Mich.App. :n, :nz N.W.2d ~i87 

(1981); and State F. Koehll'r, :n2 N.W.2d 
108 ( Minn.l~Jx 1 ). 

By having such a record available, a par­
ty opponent mig-ht abo he able to mustc·r 
expert witnesses for the purpo~c of develop­
ing any possible flaws in the manner in 
which the hypnosi:; was performed. The 
\'ourt, moreover, would be able to scrutinize 
the session. Althoug-h we do not g-o so far 
as to require that the session and pre-ses­
sion •-'Xltmi rmtion be videotaped, as did the 
New Y<1rk court in Luc:L,, 4:3S N. Y.S.2d at 
464, we strong-ly suggc:.;t that a. videotape 
systl'rn be utilized 25 After ail, the video-

CnnstJturional Qui'siions, 5.5 Ore.L.Rev 567 
( 197G): DurE't, Trial by Vidf'otape-Can Justice 
be <:pen to be [)one?. 47 Temple L.Q 228 
(1974): Note. Videotape as 3 Tool in the Flori­
da Legal Process. 5 Nova L.J 24:l (1981 ). It 
should be notE'd th:1t vid~0tapes are not only 
probativf'. but admissibl" in f-lorida criminal 
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tape system is the only method by whieh 
visual cues can be documented. Orn.>, su­
pra, at 33G; Diamond, supra, at 339. Ab­
sent use of a videotape, an audio tape re­
cording or a written transcript of the pro­
ceedings is an alternative. Accord Bench­
urn, 643 P.2d at 253 254; Hurd, 432 A.2d 
at 97. Finally, in determining the admissi­
bility of hypnotically-induced-recall-testi­
mony, if videotaping of the hypnosis session 
is not employed, the manner in which the 
session was condueted becomes less demon­
strably reliable and more inherently sus­
pect. 

was reliable and not the product of confa­
bulation. 

Dependent upon the degree to which the 
<·ight foregoing :<af(~guanls can be satisfied, 
the trial judgl' can weigh the probative 
value of the ~r·slimon.\· Lo s(·•• if it is sub­
stantially out weighed by dangers of unfair 
prejudice, or by the faet that it may mislead 
the jury. § 90.40:3, Fla.StaL. Assuming 
that the trial judge permits the testimony 
to he introduced into evidence, there are 
two mandatory safeguards that we find to 
be nec('ssary. B(~cau~e the witness who has 
been hypnotized may have an almost un­
shakeable belief in the correctness of details 
recalled during the h_vpnotic trance, the 
court should give great leeway to a party 
opponent in cross-examining- the witness. 
"As a practical matter. ('ounsel challenging 
testimony rdicit('d throug-h pr('trial hypnosis 

A seventh safeguard relates to the means 
by which the interview is conducted. The 
hypnotist should avoid reassuring remarks 
that might assist in stimulating the process 
of confabulation. The hypnotist should 
merely relate details g<•nerally to the hyp­
notized subject, leaving the witness fn·e to 
present a narrative that will fill in t hv 

details of previous observations of the 
<Time. Dilloff, supra. at H. Frn• n;trratil'e 
recall under hypnosis will produce a higher 
degree of accurate information. State ex 
rei. Collins, 644 P.2d at 1291. 

Eighth, in weighing the reliability of the 
session and its results, the court should 
carefully consider wheth<'r there is indepen­
dent "evidence corroborative of or contra­
dictory to statements made during the 
trance .... " Lucas, 435 N. Y.S.2d at 464. 
An example of this type of situation exists 
in the case at bar. We find the bank tell­
er's hypnotically-induced-recall-testimony 
by which she identified the appellant as the 
individual who passed the check and re­
ceived cash for it jibes with other factors in 
this case. For example, a handwriting ex­
pert implicitly corroborated such testimony 
by determining that appellant forged the 
cheek which was later passed to the teller. 
Additionally, a deposit receipt from the 
transaction was found in a jacket belonging 
to appellant's <H-complicc. Circumstantially, 
this evidence strongly suggests that the 
bank teller's identification of the appellant 

proceedings on much the same basis as still 
photographs. Paramore v. State, 229 So.2d 
855, 859 (Fla.l969). vacated as to death sen-

should apply ((~ehniqtlcS ~imiJar (O those 
usl'd to attack j>r<'S('llt r<Toil(•ction re­
freshed. Th(' rnosl ;ulvantag('Otls ap­
proaches arP to dis(·n·diL tlw ac<'uracy of 
ksti:nony ot· to question th(' h.> pnotie proce­
dure itsel:· through the tToss-c•xamination of 
experts." Hnmosis and Criminal Law, su­
pra, at 678; ct C1wpman v. Stnte. G:3S P.2d 
1280, 1284 (Wyo.l9S2). 

[11] An additional n·quirvd safi.'gwtrd 
should lw implemented in the form of a 
cautionary jury instruction warning the 
jury of the potential influenc<· hypnosis 
may ha\'e on a witness. Hypnosis and 
Criminal Law, supra, at G78; see also Ad­
missibility of Testimony I nflucnced by Hyp­
nosis, suprii, ti7 Va.L.Rcv. at 1215 n. 79; cf. 
Giannelli, supra, at 12:lS n. :~10. The in­
struction should he given by the court prior 
to t!w time that hypnotieally-inducr·d-re(~tii­
Lcstimony is pncs(·ntt-d and again at the 
time that. the jury is charg·ed. At the mini­
mum. th(• instruction should can·fully ad­
vise the jury not to plac·c unduly great 
weight on the witness' n•call testimony. and 
that the process of hypnosis rrwrel.v assists a 
witness in r('calling an <'V('nl. Tt doC's not 
ad as a magic truth c:erum, nor does it 
guarantee an accurate rceall of the details 

tence only, 408 U.S. 9:35. 92 S.Ct. 2857; :33 
LEd.2d 75! (1972). See also. 3 Scott. Photo­
graphic F1·idence §§ !2~14. i:l:l:l (2nd ed. !969) 
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of the crime. We find that it was error for 
the lower court to deny the appellant's re­
quest for a cautionary jury instruction, al­
though the particular instruction as re­
quested was only a partially complete state­
ment of the law.26 

Appellant's convictions on the eharges of 
uttering a forged instrument and grand 
theft are reversed and remanded for fur­
ther consistent proceedings. Appellant's 
conviction on the charge of forgery is af­
firmed.27 

26. The appellant requested the following jury 
instruction: 

The court allowed into evidence testimony 
that was recalled or induced through the aid 
or use of hypnosis, the court instructs you to 
consider that testimony and give it the 
weight and credibility you feel it deserves 
since the court cannot vouch for its reliabili-

McCORD, GUYTE P., .Jr. and SHAW, 
LEANDER .J., .Jr., Associate .Judges, con­
cur. 

ty. The court. however, admitted the testi­
mony into evidence because it was relevant 
to the issue at hand. 

27. Not raised in this appeal nor addressed in 
this opinion is the issue of an unduly suggestive 
identification violative of principles of due 
process See Hurd, 432 A.2d at 97-98. 
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you at this time the opportunity to recess fO( 

supper and reconvene in about an hour to continue 

deliberations or, if you wish, to continue delibera-

tions at this time. It's kind of up to you ·what 

you1d like to do. 

Tho Court hud received a request 

to at least get some cigarettes, but I take the 

opportunity to give you the opportunity to 

indicate whether you'd like to recess at this 

time or not. Vlho is your foreman? 

MR. PASCUAL: (Indicating) 

THE COURT: Yes, Mr. Pascual. Do 

you knO'W' what the jury would like to do, 

r·~~m. PASCUAL: No, sir, may I discuss 

it with them for a moment? 

THE COURT: Surely. 

'{ cJt.tr Ii or1or ... 

suggest, perhaps, the Court will make a further 

inquiry of you ia.::tbout a h:.:lf un hour. If you 

haven't reached a verdict c!t th2:~t tinHJ, we'll 

reconsider perhaps recess inc; for supper. 

NORMAN ROBBIN C S R 

0'";CtAL CI4CUIT COUFT REf<}RTFR, 'OrH jut:JC!A! Cif~ClJ!r 

81 

r­
' 
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I 
I THE COURT: Does counsel have any 
I 
I 

I ., 
,, -

. , q 
,y 

II 
4 II 

objection to this proceeding? 

MR. KIRKLAND: No, Your Honor • 

MR. V!.N HOOK: State does not 1 Your 

5 Honor. 

THE COURT: Okay, thank you. If you 

would, resume your deliberations then. 

(Whereupon, at 6:30 dclock p.m., 

court was recessed pending rendition of 

the verdict by the jury.) 

* * * * * * * 

THE COURT: Counsel approach the Bench, 

please. 

(Whereupon, counsel for the respective. 

:·"Jrtic~s uppr0r1ched the Bench and conferred 

with the Court out of the hearing of the court 

reporter.) 

THE COUHT: Return tho jttrY 1 plea3e. 

('/>/hereupon, at 8:27 0 1 clock p.m., 

the jury entered the courtroorn~ after which 

the follmving proc,:::ed!.n;s v1ere had before 

the Court, counsel for the respecti\re 

parties and the j',lrf.) 

t·jQRMAN RQEjBfN C.S.R 
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'I THE COURT: Ladies and gentlemen, i 

:2 realize the hour is late and, of course, the Court 

3 IJ has made inquiry of you from time to time as to 

I 
4 

I whether you wanted to gC> to supper. It's 8:29. 

5 I 
6 I 

The Court has received indication from you that 

you're having trouble rcu.ching u. unanimous 

7 verdict. 

8 What I'd like to suggest is that 

9 ;)erhaps we do recess for supper and come back 

10 

I 
af?..er supper and continue deliberations. 

1 1 ,, 

12 I! 
li 

13 I 

The Cotlrt has another instruction 

that it would give you concerning tho situation 

that you find yourselves In at this time. I 

14 think it's just to the point whore to ask you 

15 to continue any further vvould be, you know, 

16 against human endurance to go without food. 
d 

17 /' 
II The Court will e1sk tbn E1::~iliffs 

JB I 
i to take you t() :J. rcstaur.Jnt nearby nnd see that 

,I 
1:1 li 

li 

li 
you get fed und sec thn t you rc~turn "~Nithin the 

20 ii ,, hour .c:.nd continu-2 deliberations or wh:1tevcr 
I 

i 
')' I ~ 1 

I 

.,_,. 

22 

time it takes you to be fed. The expo nse of 

feeding is u::~on the 

:23 I 
24 I 
25 I 

Iv1R. Pi\SCUAL: Your Eon or, some mem'oers 

II ,I ,, 
I! r----------------·--·---------------- ·-·· ·-·- ---------------
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L I j '• \the r;ourtroom, 
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Juty to a::;rcc u;1cn ,:::, verdict if y:;u c n do so 
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I 81 ----------r:--
should I simply for the parpose of terminating a case, 

2 acquiesce in a conclusion that is contrary to his I 
o?Nn conscientiously held view of the evidence. 

I 

') 
.j 

-! 

5 

You should listen to each other's vtows, talk 

ever your differences of opinion in a spirit of 

6 fairness and candcr. and, if possible, resolve 

I 
7 your differences ar:d come to a common conclusion, 

8 so that a verdict rDay be reached nnd that this case 

9 may be disposed of. 

10 II vVith that thought in mind, I would 

l 1 I ask that you again retire and continue your 
.I 

'., 
II l-

l' II ··' 
II 

H ·I 
II 

D(Xo3 counsel hdvc nny objections 

to these nddittonal instructions? 

I I - ! ,J l\'LR. \/AN HOOK: No, Your I:!onor. 

16 I THE COURT: You may proceed~ 
!, 

l 7 1'1 ,, 
i' 

13 II 

19 
II 
II 
I< 

:20 il 

{V!hcrm"pon, at 10:29 o'clo-ck p.m., 

th::: j·J..ry retired from the courtroom to 

'I II 
"'' I• 
...:. l II 

'-"' ,, 
·""1 ) 

I! 
'I I, 

2:3 I' 
I 

to the giving of the additic•:.al chcrge. The jury 

has i_ndicated ther have re::1ched a mtstr1al status 

or hung jury. 

2·-i 

I THE COU1U: Objection will overruled. 

25 II 
II 

II 
I 
jl 
,! 

I Si..:t ::l pose for the rc:cord I 

NORMAN ROBBIN C S.R. 
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should move at this time for a mistrial. Merely 

objecting to it I don't think would be sufficient. 

I would ask for a mistrtal on the basis thot there 

was an a.nnouncement of the jury that they are 

unable to arrive at a verdict. 

THE COURT: Motion for mistrial will be 

denied. We 1 1l be in recess foc not longer than a 

half hour. 

(VVhereupon, at 10:30 o'clock p.m., 

court vvas recessed pending rendition of a 

verdict by the jury.) 

(VIhereupon, at 11:01 o'clock p.m., 

the follOV'Iing proceedings were had before 

the Court and counsel for the respective 

parties.) 

THE COURT: Counsel approach the Bench. 

(V.fhereupon 1 counsel for the respective 

parties apf)4·oat:;hed the Bench and conferred 

with the Court cut of the hearing of the court 

reporter.) 

THE COURT: Return the jury. 

+-----
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counsel for the respective parties approached 

the Bench and conferred vtith the Court.) 

'tv!R. KIRKLAND: They want mare time? 

THE COURT: Five minutes. 

MR. KIRK.LAJ.'\JD: That's not unreasonable. 

6 

~ I 
0 

I 
9 

I THE COURT: Return the jury, please. 

II 
10 

r il 
11 II 

(V/hereupon, at 11:07 o'clock p.m., 

the jury entered the cour"'uoom, after v..rhich 
" ll 

12 I! 
II 
li 

the foHo.,,ring proceedings \Vere had before 

I' 
13 II 

14 II 
'I 

l5 II 
I' !! 

the Court, counsel for the respective 

:Jarties and the jury.) 

THE COURT: Ladif:S and gentlemen, let 

16 
II me caution everyone, whatever verdi.ct this jury 

, ··~ II 
'' II returns, the Cou.rt v1Hl not tolornte any outbursts 

li 
l ,') II 

'I 
19 li 
20 II 

II 

21 jl 
j ,I 

·I 
~2 

'I 
23 

,, 

II 
24 

I 

from anyone. I'd ask that everyone be careful 

Lc1.dies and gentlemen of the Juri, 

a.bout that. 

has an agreement been reached upon the verdict? 

rvlR~ PA3CUAL: s, Your Honor. 

please 1 hand your verdict to the Clerk. 

'5 /i 

I 
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