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Sanakawa Case

(Sunakawa jiken). A criminal trial in which seven Japa-
nese, indicted for trespassing on an’ American army base,
challenged the stationing of thé-United;States Security

Forces in Japan on the grounds that it violated Article

9, the controversial RENUNCIATION OF WAR clause, of the

ConstifutiOn. _
' The facts of the caée are undisputed. The United
States desired to extend a runway at its Tachikawa air’
base in the village of SﬁnakaWa, TSkYé Prefecture, and
had won permiasidn from the Japanesevauihbrities to
prOCuré adjoiningAprivate farmland. When it was surveyed
~in July 1957, more than 1,000 opponenﬁs of the  American
military presence gathered to protest. Seven rioters
broke down part of the fence and entered the base. '
They-ﬁeré accuéed of having violated a special law that,’
~in accord with the,Administxative Agréement between the
.tWO'nétiéns, set more severe penalties for such
tfespéssing than the genexai 1aw_did»with regard to
"bther‘pfO@erty.‘ '_.
’ The Tokyd Disfricﬁ‘COurt, composed of three judges
under the presidency of Judge Date Akio, on 30 March
,1959 reachéd a,verdidt 6f not guilty and acquiﬁted aii

defendants.
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The court ruled that the statlonlnq of United
States Forces (USF) in Japan dld violate Article 9 of
the Constltutlon. It held that Article 9 prohibits
- "war potential” even for self-defense. Japan retains
a right of seif-defense, nut_may exercise it only by
_fesorting ﬁo the United Nations. Tt argued further
ﬁﬁat Aiticle 9 derives from the will of the Japanese |
people, who, in the spirit of the Preamble and in "self=
refléction on the past," aim at being pioneers of eternal
world peace.

As to the stationing of the-USF, the court ruled

" that the United States~Japan Security Treaty permits

‘the United States to deploy its forces also in areas
nutsidelJanan. The treaty'therefore may involve Japan
in a war that has no bearing on her and S0 runs counter
to the pac1f1:m of the Constltutlon.v Moreover, even
'the use of the USF for the defense of‘Japan would make
‘: Ja?an'a:belliqerent, since the.treaty's Administrative .
' Agreement prOV1deq that in the’ event of hOStilltleS
ln the area of Japan the two governments shall consult
together and take necessary joint measures for the
,»areans.defensn, Although Japan has no command or con-
trol over the USF, theif stationing was the result of
a mutnal agréamenn andntherefore also an act of the

Japanese government.
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On the basis of bthese cansiderations.‘the court

: maj&fum«
concluded that qinvp the stationine of the USKF 18 uneon-

9t1tutlona1. ‘their pr1v11eped Lronbwent by Lhe apecial Law

for th violation of which nhn defendants were prosecuted

was nu11 and void under the due-pracess-of-

law prinalple
.'of Arcicle 31 of the Congtitution.

~The decision was rPndorod in the Pxplosiva at -

M Aﬂ-bm LI
mosphere of tho &&ﬂﬁ%&ﬂhﬂ%&&ﬂ the revision of the Securlt"
C o whileh (Hhan
TreatxAbhnﬁ the Japanesge overnmont was\\iesotiating with

it the suppord of |
the United States, The 19fb5wt nnrulu”,nuuutﬂi;f%ome other

Broups, vwere bitterly oponqad to any rvnwwul of chollromcv

and advocated neutranlity and non- -alighehent. Soviet Russia

'andAChina‘supported this stand. ‘The acquittal of the de-

fendants was therefore hatiled un A great victory by all ante

v d. u»wm\
agonists of Lhe W%V%&%ﬂﬁ. 1t . alno wads tbﬁ troubled /overn~
(‘to:fs oliticall caiti
ment ev»n podit-doatdy move vulnor ) Hence, - nhe public

procurator, smitting the middle 1nwtanov of t

he high courr
(fon Jodidol Ao =

"appealed dlwct ly o the .,»uprm e (‘on‘f‘“ﬁ F»-%h«'h—hwmeﬁ CJ&FQH@M. (P

of the state GV“M from acquittals), The :
‘. a defense council consisting of
prasecution was. confrﬂntﬂﬂ wlth a hugl

- permlts appeals

batallion of 1awv«r
- and othﬂr jur BLS,

In its vnrdicb of 16 December 1959 the Grnnﬂ
HBench of bhe oupromo courc quashed the first-instance decise
ion mnd'remanded pho case to the TOKyS District Court

for
ﬂ retff@l.

: 1o
The judament was unaniroug, but pew justices paed
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- submitted supplémentai opinions, either elaborating
' the majority ruling or dbjecting to its reasoning.

The majdrity'bpinion.held that Article 9 embodies
fhe spirit of pacifism in the Constitution. ‘Aithough
it renounces war and prohibits the maintenénce'of
warvpotential, it in no way denies Japan of thé'right
of self-defense that she inherently possesses as a
 sove£eign;natioh. It never requires‘defenselessness
or non—resistance. The Preamble recognizes that "all
peoples of the world have'theiright tb live in éeace."
'Thatvihcludes Japan, which_fherefoxe haS’therright to
vamaintaih her own peace and security and take the measures
necessary for her selfmdeféhse. Since under péragraph
2 of Article 9 the Japanese people are not allowed to‘
maintain waf potential and are therebyApraCti%ally dig~
 'armed; they are free to select any means deemed suit-
'ablé.fbrrselfwdéfensé and not at all limited to the
.United Nations, as the District Court believed. The
selection depends upon the prevailing international
conditions. |
| What Article 9 bans, the court ruled, is the
,deviéing of aggressive. war through thé”ﬁaintenance
of warApotential, aé well as the exercise of command

and control over it, by Japanf@rself, vThis ban does

nbt eXténd‘to foreign_military forces retained in Japan,
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since Japan's agreement in a treaty to their retention
does not make them'JaEanese war potential.

Nonetheless, the court felt that to decide whether

-

such retentlon violated the Constitution would require an

examihatlan of the comspitntlioneitty of the Wuwwnﬂ

\omaanbom] Gocurity Treaty on which Lt was rased, That
(Say Francisco
ﬁ&eaty,is closely connected with tholTrencr Treaty (xqwz)

~ Q) bho
slgned by Baady of Lhe then pdaesy members

of the Unw
Ated Na tinng, mesmsrimeibasn  The Peace Treaty explicit-
S ly permits the statloning or retention of forelgn mil-

ol i '
1bmry Inr00f~m' Japannoe jsemesbaum  Hence, Japan was
iﬂ “v\*'f“.n

jHQCitied bo—antagy dnto colloctive security arrange-
ments with the Uniued utnbﬁn. the Hecurity Treaty was
Mrimese -

du)y exﬁontvd by té@lnablan)und after careful cone- .

uads. £ osdacam, | ’
~L1dorubion, &ﬁaﬁf~?“ e quosmion of cons tiuublonu11bv ot W

approvod by banh housen of the blet. Iin view of the

highly polil1<a1 nature of the lraatv. the fnurqAaa a
18 not

]udiOlﬂl‘“%Wﬂ\ﬁMtPﬂ”l”Od to rvndpr A leenl decision

on.its constitutionniitvy "unL@sx there 1s clearly ODw

vious unconstitutionality or ‘nvalidity.” That decis-

1on nust be QTT%nr 1Ty) leftdto
1ha court’
of gOVﬂrnmPnt@ ~mwgvxnminn01on\bv~+aww«au»&~%%aﬁaj

the two other brancheﬁ

howevwr)/d#wghn concluulon thnL the rotention of Usy, 1ﬂmy
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Treaty, "must certainly
W Articie ofmtof
of Article 9] Article 98u

be in accord with the ‘ntent
atscrvation of treaties
and establlahed awe of nub&onslyand Lt atsolutely can=-

not be admitted that 1t 1s in violation o the gatd PEO-
vinionﬁ or that it

LeoAs clearly obwvious that j¢ g un-

condtltut10na1 and invalid." The game conclusinn wansg

rpachpd ulth rerard Lo tho\Adﬁ%ni strative Arreement.
‘ Shn. : N
»Lh@ prlncipal Mo~¢u«i$%nﬁbmh1nd this Jndement apcears

te be hﬁﬁ:ﬁmtnxm that the ULK are not war potential of

- Japan, since command and control over them are left com-

pletely to the United tateqﬂanﬂ thnt th@ gg;:2$*¥q nf
'their retention &#ﬁ&dﬂﬂ the maintenance of peace and
East Ava

‘ A
mecuriby in peo-£dp-lasd in view of the pﬁéﬁﬁ%ﬁiﬁ&umwwt-

of Jqpnn's defensive strength.

lSome of fhe suppleméntal opinions took issue with
the majority ruling's profession of‘se1f~restréint in
view of the.politicaIVnature of the Security Treaty.

Others made the criticism that, while judicial review

éf the Treaty is limited to clearly'obvious uncongti-
_tutionality, the majority opinion nevertheless thorough-

'ly re&iewed and judged it as if this self-imposed

limitation did not exist. ~Justice Otani Katsushige
characterized this depafture from the self-restraint

principle as "a self-consoling excuse." Chief
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~Justice TANAKA KBTARG, a prominent teacher and advocate

of natural law,‘elaborated on the international spirit
of the Constitution and on the interdependence of
nations as reflected in the Preamble. :He believed that
selfndefense in its strict meaning no longer was possible,
since self-defense is the defense of others, and the
defense of others is self—dafénse. |

The Tokyd District Court, to which the case was

remanded, was bound by the Supreme Court's ruling of
constitutionality. It had to accept the legal validity
of the special law under which the defendants had been
indicted, and'its role was restricted to merely deter-
mining the appropriate punishment. The trespassers
were punished with a'fine.

| The legal and political significance of the Supremne
vCourt;s décision at home and abroad can hardly be
overstaﬁed* For the first tihe Japan's highest tribunal’
had-interpreted the problematic war-renunciation clause
and made a'rﬁling‘on judicial review of international
treaties. Althqugh a finding_on the constitutionality
_6f the,dapanese Self Defense Forces was expiicitly
;omitted’from the Suﬁremé Court's ruling, it is not dif-
. ficul£ to deduce from the Court's reasonihg how this
hotly disputed_quéstion'wili be finally decided. While

dealing with this issue in the early 1970s, the Sapporo
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High Court evidently used the Sunakawa ruling as a

precedent in the NAGANUMA CASE.,

With its reversal of the firstwinstance court
decision, the Supreme Court had deprived Japanese and
foreign opponents of Japan's alliance with the United
States of their major legal weapon. Still, the politic-
al crisié brought on by the revision of the Security
Treaty continued and culminated in mass demonstrations,

an assassination attempt against Prime Minister KISHI

NOBUSUKE, who had been accused of pushing the Treaty
through the Diet, and his resignation and replacement
by Ikeda Hayato. 1In this climate of unrest the visit
of Pfesident Eisenhower planned for the TokyS signing
of the revised treaty had to be cancelled. This embar-
'réssment to the conservative government was insignifi-
canﬁ compared to the incaldculable domestic and'ihtere
national damage it would have suffered had the Supreme
COurt:upheldvthe original decision.
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