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POLITICAL IUSTICE THE USE OF LEGAL PROCEDURE FOR POLITI-

'CAL ENDS. By Oito, K;whhezme:. (Prmccton, N. I.. Prmceton Umvers1ty

Press, 1961. Pp x1v, 452. EIFB 50.) o

Pnomzsson erchhelmer of Columbla Umversnty and the New School oners
a welghty contradiction to Aristotle’s fond delusion that “the law is reason unaf-
fected by desire.” In braye leaps and broad bounds across time and place, the
author proceeds topxcally to examine the many guises that pohtlcal trials have
taken, and assume today. He took on a task of large magmtudc and great com-
plexity. The story ‘of political justice involves governments, political parties both
legitimate ‘and illicit, judges, lawyers, and defendants.,It ranges from medieval
proceedings to the Hiss.and Eichmann causes and to the 1961 term of the United Api. ! (o2
States Supreme’ Court, Considering the scope of this work, it is very much to
Kirchheimer’s credit that he kept control of. almost all the many threads. from
_whlch he wove this narrative, *+ .0 .. .3 : S '

© He lets the reins slip only rarely, and perhaps because the author is more : at
home in Buropean sources than in matters concerned with the United States. As an
example, the footnote on page 137 contains minor errors. A mistake of greater
significance occurs on page 407, where Kirchheimer. suggests that Lincoln’s 1863
pardon program had little immediate effect.. The evidence pomts to a sharply. dif-
,ferent if not opposite, conclusion. « . Ili T T L By

5 Kirchheimer has not merely catalogued causes célebres, Rather he plcked and
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chose, primarily from Europe’s history, for instances of political justice and injus-
tice that illuminated his thesis. Some readers may protest that the author con-
centrated on Western Europe, but omitted comment on Spain or Latin America,
There was quite enough to occupy Kirchheimer in what he undertook. His omis-
sions suggest the need for a companion volume' rathcr than an imbalance in the
present one. ’ S A R

I find more to criticize in the topical organization that the authot employcd
It led to piecemeal reporting and analysis and to repetitive summaries. This organ-
ization, together with the “academic” prose style that dominates and strait-jackets
the flow of narrative, makes progress through the text glacially slow. Ironically,
Kirchheimer in a footnote describes a book as a story “told in stilted narrative.” So
is this one, except for infrequent and welcome flashes of warm, vivid imagery.

This is, nevertheless, a learned, successful, and significant work. For the first
time, a*reliable, thorough guide is available to those power mechanisms function-
ing through the courts that have played such an important role in the development
of modern nations, These mechanisms, Kirchheimer depressingly concludes,
promise further to expand the use of political trials even in the free lands of the
world. More than ever, courts will be involved in politics, if only because cold
war pressures are almost everywhere bringing forth enlarged internal security
programs.

Whatever the pattern for the near future, Kirchheimer deserves the gratitude
of all those who seek guidelines from the past. His book is destined for extensive
use by workers in constitutional history and by all students of history and govern-
ment. I hope that makers of policy as well as scholars read it.

University of Caliform'a,y Los Angeles - Harowp M. Hyman
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couraged in the interest of his writing-it-out,
since it is, after all, as a writer rather than
as a tough guy that he interests us.

There is a Verlaine-like charm in the re-
frain he repeats throughout Deaths:

doing the limbo bit
doing the limbo bit
i’s good enough
for me
But I see no charm in the sadistic note often
struck, as:

Why do that,
why
not leave
violence
alone?
Because
said
when learn
do this
can
give
penknife
away
So long
as
you
use
a knife,
there’s
some
love

lefs.

At the risk of being tedious, and of ques-
tioning the logic of a century and a half of
romanticism, I say that not using a knife
is a more convincing demonstration of “some
love left” than using one. It is time to give
away that penknife, I think. And is doing the
limbo bit really good enough for a writer
as talented and ambitious and, for all his
hipster-movements to avoid it, as hooked
on political protest as Norman Mailer is?

Life is one thing, art is another, to be
even more tedious. Hemingway confused his
life with his writing in his later years and
of late Mailer seems to be doing the same.
The danger is that he will, like Hemingway,
try so hard to live up to his literary personal-
ity—a more destructive one than Heming-
way’s was, by the way, because the period we
live in is more destructive—that he will have
slight energy left over for writing; or, worse,
that he will write so as to maintain his public
image. Too much of Deaths for the Ladies is

Commirdars,

cTh

Hemingwayesque muscle-flexing against the
squares (but Hipsterism can be pretty square
too); there is too much tough-stuff, too
much I've-been-around stuff. The great
hope is that Mailer is more conscious of
himself and brighter than Hemingway was;
also, for these reasons, he has a much better
sense of humor. And humor, as I observed
at the start of this sermon, is the salt that
keeps a great deal of Norman Mailer’s re-
cent work fresh,

LAW & POLITICS

Porrmicar, Justice: Tue Usk or LEcAL
Procepure FoR PorrricaL Enps. By
Orro KirouuEIMER. Princeton Univer-
sity Press. 452 pp. $8.50.

Reviewed by C. PETER MAGRATH

BEGINNING WITH THE succinct observation
that “Every political regime has its foes or
in due time creates them,” Professor Otto
Kirchheimer of Columbia University and
the New School for Social Research has
wruten a learned treatise on what he calls
political justice—the manipulation of the
modern state’s legal machinery by power
holders, and, conversely, by power chal-
lengers. The question of what is and what
is not “political” may present a pitfall, but
Kirchheimer very sensibly labels as political
that which dominant groups and individuals
conceive “to relate in a particularly inten-
sive way to the interests of the community.”
Such a definition allows for shifting concep-
tions of what is politically significant: to
Henry VIIT his spouse’s failure to inform
him of her premarital loss of virginity was
treasonable; to the Nazis Jewishness was a
crime justifying the imposition of brutal po-
litical sanctions. One could, of course, de-
scribe all justice as political, since without
the authority of a public (political) order
no legal system would be possible. But
Kirchheimer’s focus is on a reasonably dis-
tinct segment of justice: the use of statutes,
courts, judges, public prosecutors, lawyers,
juries, and defendants (also, perforce, part
of the political-legal machinery) to affect
power relations.

The theme is broad, but Kirchheimer
stays close to his concern with the forms,
motivations, and ends that characterize the




3 modestly comfortable. level of living),
Mr, Harrington therefore concludes that be-
tween 40 and 50 million Americans now live
in poverty, real poverty, the kind one reads
about in Gorky or Zola, the kind that was
d@sq,ribed by President Roosevelt in his

“one-third-of-a-nation” speech, It’s now,
after almost a quarter of a century of the
greatest prosperity we have ever known, per-
haps reduced to one-fourth-of-a-nation but
that is still “a massive affliction.”

Mr. Harrington describes very ‘well the
psychological effects of this poverty—the
alienation, the violence, the desperation, the
apathy—and one thinks of Norman Mailer’s
attitude toward American society. But there
is a crucial difference: the last word does
not apply, since Mailer has never been im-
poverished: he went to Harvard, he wrote
one of the b1ggest postwar best sellers, he is
deﬁmtely not a citizen of The Other Amer-
ica, The alienation felt by the one-fourth, of
a nation that Mr. Harrington has anatom-
ized is 2 blind reaction to an intolerable
situation, but Mailer’s is willed and con-
scious, Therefore he should be able to raise
a banner more inspiring than the one he

now marches under. I don’t mean Sartrean

commitment, or Russian social realism, which
are restraints—accepted from either masoch-
ism or priggishness according to one’s temp-
erament—on that ego which the artist must
express freely if he is to be more than a hack,
And T don’t mean a regression to Progres-
stvism or romantic Marxism, Between these
over-politicalized extremes and the solipsistic
rebellion of Hipsterism there is some ground
and perhaps the most fertile for Mailer since
he (rightly) refuses either to subordinate his
ego to politics or to leave politics alone, In
Deaths for the Ladies, he implies a criticism
of society, but it remains an implication,
drowned out by the author’s personal his-
trionics; he seems uninterested in, and even
unaware of, the factual existence of the
society he is criticizing: perhaps this is a
reaction from his former over-politicaliza~
tion, but the reaction has gone too far, If
cancer is to be his key metaphor about
American life, he should know what he’s
talking about an< one should feel some con-
nection between a book like The Other
Americq and one like Deaths for the Ladies.
But one doesn’t because, although both
authors' have detected sinister shapes far
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down in the placid waters of our prosperity,
Harrington has really looked down there
while Mailer has merely looked into his
heart—and found not Calais but Cancer
engraved thereon, He should be more aware
of what’s going on Inside America—he’s al-
ready an expert on Inside Mailer. A poht-
ical Hipster seems to me a contradiction in
terms.

ONE pasT sermon and I'm through. There
was a controversy some years ago between
Norman Podhoretz (writing in Partisan Re-
view) and Norman Mailer (writing in Dis-
sent) about the moral significance of the
killing, in the course of a holdup, of an
aged candy-store proprietor by some male
teenagers. As I recall the argumient, Mailer
saw the killers as rebels against bourgeois
society whose act expressed a heroic élan
vital because they dared to risk arrest and
the electric chair. (I hope they got life—
I'm against capital punishment because, not
being a hero, I abhor killing.) Podhoretz
saw them as simply juvenile delinquents,
typical of the young toughs who were'then
more of a menace in the city than they are
now, and he thought it the opposite of hero-
ism for a gang of youths to kill an unarmed
old man. As the loaded terms in which I've
presented the argument shows, I agreed
with Podhoretz. Now, I know Norman
Mailer fairly well, and he is not anything
like those young punks; but he has a roman-
tic notion that violence is creative and that
only a coward will avoid a fight; he has
proved his courage more than once, I gather
—and all the more so since he often comes
out on the short end. Although he is, at

least when I’ve seen him, the most patient

and genial of men, Mailer is infatuated with
the idea of violence; he thinks it proves
something—manhood, sincerity, love, God
knows what. And so, as in his writing he is
always running it out to the very end, trymg
to see how much the traffic will bea,r? in his
life he also pushes things as far as they will
go, and often a bit farther. His literary ex-
tremism and je mlen foutism offend the
academics, and the same qualities in his
philosophy of life get him into trouble with
the police, T think the academics are wrong,
but I think the cops have a point, though
they aren’t the ones to enforce it, namely,
that Mailer’s living-it-out §hould be dis~
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relationship between politics and law in the
modern state. Yet his notion of political
justice is necessarily so encompassing—
touching on famous treason trials, political
defamation suits, legal repression of political
organizations, asylum and clemency—and
the frame of reference so wide-ranging—
the United States; the Soviet Union; the
Weimar, Nazi, and post-World War II Ger-
man regimes; and the periodically chang-
ing French systems—that the book seems
almost encyclopedic. Some may conclude
that it is indeed essentially a reference work.
Yet, throughout, runs the connecting link of
Kirchheimer’s conviction: that political jus-
tice, which frequently turns into the epitome
of injustice, is an imperative which states
cannot escape. No one can put down Kirch-
heimer’s large-scale study without having
acquired a new insight into the way modern
governmental systems make political use of
law and legal apparatuses.

INDEED, ALMOST EVERY chapter offers a few
refreshing insights. Kirchheimer points, for
example, to the troublesome dilemma which
hostile minority groups create for democratic
governments: that repression, when it is
“foreseeably effective . . . seems unneces-
sary; when advisable in the face of a serious
threat to democratic institutions, it tends to
be of only limited usefulness and it carries
the germs of new, perhaps even more men-
acing dangers to democracy.” This “limited
usefulness” arises from the fact that, though
seriously threatened, democratic regimes
often find it expedient to repress minority
groups when these represent significant in-
terests and portions of the population. Thus,
the Weimar Republicans in the late 1920’s
had to contend with the dual threats pre-
sented by the Nazi and the Communist
parties. And the postwar Italian and French
governments faced a similar problem in
dealing with the militant and well-disci-
plined Communist organizations. As Kirch-
heimer observes, “Any attempt, repulsive
per se to a democratic society, to deflect
such mass aggressions into government-
chartered and government-operated chan-
nels, would be likely to line up easily ma-
neuverable cohorts of uprooted men under
orders—another mortal threat to the demo-
cratic process.” The practical consequence
of this is that only a stable democratic re-
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gire, for instance that of the United States,
can afford to repress hostile minorities. And
yet, precisely because it can repress—the
minority is insignificant; the revolutionary
appeals it makes fall on deaf ears—there is
the least objective need to do so.

Kirchheimer is much too worldly-wise to
believe that this ends the matter. While an
anti-democratic group may not be an “ob-
jective threat” to the established govern-
ment, the holders and manipulators of
power may choose legal repression for any
number of political and psychological rea-
sons, By firmly suppressing the neo-Nazi
Socialist Reich party and the Communist
party, both weak and numerically small, the
West German Federal Republic responded
to a number of factors and served a number
of ends: it reacted to the bitter experience
of the past with anti-democratic groups; it
enhanced its world image as a new nation
which rejects Nazism and takes a “no-non-
sense” attitude toward anti-democratic
forces; and (in outlawing the CP) it aligned
its domestic policy with its “hard” foreign
policy line toward Moscow. Similarly, the
United States government’s policy toward
the Communist party in its midst (a policy
which, in practice, if not in form, aims to
destroy the party) is heavily influenced by
the desire of our political leaders to demon-
strate their vigilance in guarding America
against the threat of Communism. I would
suggest, too, that this reaction ties in with
the felt need of the American people to lash
out at their tormentors in one of the few
tangible ways short of war that seems open
to them,

For his part, Kirchheimer here favors a
policy of toleration as harmonizing with
democratic theory; he argues that legal re-
pression against weak anti-democratic
groups damages “the ligaments of demo-
cratic institutions.” The discussion signifi-
cantly underlines Kirchheimer’s general ob-
servation that permanent repression of
hostile mass organizations is inexpedient
while repression of tiny minorities is un-
necessary. If this conclusion in itself may
seem even trite, it nevertheless conveys a
profound truth: that only by removing the
causes of mass dissatisfaction can a regime
attain the luxury of not needing to suppress
hostile minorities. It is a conclusion that one
wishes would sink through to the rulers of
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a country like South Vietnam-—and te the
Amgerican Clongress when it votes on foreign
trade and aid bills.

Trus, DESPITE A CooLLy analytical ap-
proach, Kirchheimer does not shy away
from expressing his views on such questions
as the legal repression of mirority organiza-
tions, the correctness of the Nuremberg War
Crimes Trials, or the thoroughly politicized
legal systems characteristic of totalitarian
states. In this respect, he is unlike those
many writers in the social sclences who are
addicted to a maddening neutralism which
decrees that personal opinions are to be
scrupulously avoided—a sort of forbidden
fruit not to be tasted by social scientists.
Nevertheless, an inconclusive tone does per-
meate Kirchheimer’s study—a fascination
with ironies and “sociopolitical paradoxes.”

He ends his chapter on “Legal Repression of

Political Organizations” by commenting on
the irony that forces those who advocate re-
pression in a democratic society to justify
each repressive act, adding, “Is this not at
least a remarkable testimonial to the merits
of constitutional processes rooted in the
democratic system?” He concludes the book
by invoking Clio, the Muse of History, who,
“in her commpassion may hide from both de-
fendant and judge what and whose titles
will eventually be disproven.” And Clio may
well refuse an unambiguous answer, indi-
cating that both were on fools’ errands.
“Meanwhile,” he writes, “may we pray for
both potential brethren in error?”

To an extent, Kirchheimer’s disinterested-
ness and his fondness for paradoxical obser-
vation and ironical questions bespeaks an
understandable skepticism about the exag-
gerated claims of rightness raised by those
who are participants—either as users or used
—in the drama of political justice. But be-
yond this, Kirchheimet’s resigned and quiz-
zical tone reflects a deep pessimisin overlay-
ing his personal humanitarianism. He expects
little from man; at the very best, man may
refrain from treating his brother with in-
humanity, but never will he show much
capacity for justice. “To the past, present,
and future victims of political justice,” Otto
Kirchheimer dedicates his book. That, in-
evitably, there will be future victims of po-
litical justice " is the implicit assumption
which binds this multifaceted work together.

A JEWISH ARISTOTELIAN

JupaisM As A PrmLosopuy: THE PHILOso-
PHY OF ABRAHAM Bar Hivyva, By Leon
D. StrrsxiN: Blogh. 251 pp. $4.50.

Reviewed by Jeromi EORSTEIN

AN INTEREST AND importance that it might
otherwise not have had is given to this work
by the “imprimatur” it bears of the Yeshiva
University-~the first time the school has
chosen to extend such special approval to
any publication. Thus the book must bé
taken not only as conveymg the viewpoint
of its author (who is Professor of Jewish
Philosophy at Yeshiva’s Graduate School)
but as being a quasi-official expression of a
respectable segment of American Jewish Or-
thodoxy. Unfortunately, this group becomes
co-answerable for Professor Stitskin’s weak-
nesses in argument,

Professor Stitskin, in his turn, has made
the similar mistake of insisting that the views
of a single medieval Spanish Jewish thinker,
Bar Hiyya (1065-1143), constitute an offi-
cial philosoply of Judaism “ . . unique in
its insights and timeless in its essence.” But
no philosophy has as yet demonstrated its
absolute certainty—not even that of Aris-
totle, whose conception of the universe Bar
Hiyya depends on. Rejecting all modern and
non-Aristotelian philosophy—and retaining
even, by implication, Aristotle’s astronomy—
Professor Stitskin must needs invoke the
deus ex machina of revelation and faith
every time he is confronited with a contra-
diction or difficulty.

Not only does Professor Stitskin beheve

that “Aristotle projected a world picture -

which formed a perfest [my italics] back-
ground for an adequate appraisa,l of man’s
rational soul,” but he tries to prove that
many of the metaphysmal categories basic to
Greek philosophy are anticipated in the
Bible. In support of this astonishing view,
Professor Stitskin invokes Judah Halevi,
Abraham Ibn Daud, Maimonides, and “even
non-Jewish writers” (he refers especially to
Eduard Munk who wrote in 1848). And he
cites Josephus (without reservation) as quot-
ing another author’s beliefs that Pythagoras
was a disciple of the prophet Ezekiel; that
Socrates derived his concepts from Achitho-
phel and from Asaph, the Psalmist; that

e
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. The term political justice as used
in this book adverts to the utilization
ol the devices of justice to boIst;:r or
create new power positions, Its aim s
to calist the judiciary in behalf of
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of state protection in recent years as
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initially defined. The political trial
and the various types of legal repres-
sion of political organizations are then
considered. Resort to the courts may
be of necessity, choice, or mere con-
venience. The political trial may in-
volve a common crime, the exploi-
tation of which may be politically
advantageous, or the subjection of an
opponent to public incrimination or
defamation, perjury and contempt.
Causes célebres, like those of Caleb
Powers for the murder of Governor
Goebel in 1900, Joseph Caillaux for
treason against France in 1918, and
Reich DPresident Friedrich Ebert’s
defamation action in 1924, are used
illustratively. The nonconstitutional
trials of Andre Bonnard in Switzer-
land, Otto John and Heinrich Agartz
in West Germany, and various de-
fendants in Communist countries and
Nazi Germany held after the second
World War are described to dem-
onstrate how the area of politically
prohibitable activity has been en-
larged. That the trial is 2 manipulable
technique in the process of repressing
hostile groups, even within the frame-
work of democratic institutions, is
affirmed in Part One’s historical and
analytical account of the forms of
treatment applied by established
regimes to opposition groups.

In Part Two, the organizational
and societal framework for judicial

action within a constitutional and.

one-party regime is described. Here
there is much that will interest the
student of comparative law, ranging
from an account of judicial recruit-
ment on the continent and in Anglo-

American practice, through a con- -

sideration of varying approaches to
the prosecution of political deviation.
The judge gets the major portion of
the attention; though an occasional
participant in the community’s vital
policy actions, he checks, remodels, or
forces changes through “interstitial”
action, invokable only when sought
after. In the heterogeneous society,
“the absence of commonly accepted

starting propositions precludes impar-
tiality; where there is homogeneity he
may be a mere shuffler of legal tech-
nicalities. Such is suggested to have
been the case in the trial of the Amer-
ican Communist Party in 1949, illus-
trative of the international nature of
the twentieth century political trial,
serving, as it does, as a focal point
for political strategy throughout the
world, Within the Soviet orbit, to
which this proposition  necessarily
applies, the goal is maximal harmony
between judicial activity and official
policy, with every case “ideally” de-
cided in the light of the contribution
renderable -to the -momentary pro-
gram’s fulfillment. Here the content
of legality shifts to permit enforce-
ment of norms deemed within “points
of concentration.” Germany's Na-
tional Socialist regime is distinguished
as never having bad as its goal any
basic change in property relationships
and social stratification; the law’s con-
tinuity was insisted upon while its
revolutionary features and innate law-
lessness  were conveniently over-
looked. Trial by fat of a successor
regime, as exemplified by the Nurem-
berg war crimes trial, is considered
finally in Part T'wo, with attention
specifically directed to four of the de-
fense’s rejoinders and the general
question of jurisdiction in cases of
this nature,

Asylum and clemency, devices for
the countermanding of the course of
political justice and the frustration of
its effects, are discussed and analyzed
in Part Three, in the course of which
practices and customs in different
jurisdictions are compared. How the
shifts in political constellations and
usages affect the approaches of adjudi-
cating and adjudicated, how they in-
termesh with time-honored practices
and traditional principles, and how
they relate to the irreducible re-
mainder beyond rational determina-
tion are political issues to which atten-
tion is directed. In the Soviet Union,
for ‘example, traditional nineteenth
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century notions of political asylum as
a noble service to be granted to the
politically persecuted clash strikingly
with a practice that predicates refuge
upon the individual’s serviceability to
the party machine. Some vestiges of
hallowed tradition, that America is a
haven to all comers, exist in the
United States, although three decades
of restrictive immigration policies
have parrowed the scope of asylum
chances, Great Britain most stead-
fastly upholds a liberal asylum tradi-
tion, while West Germany’s Basic
Law is permissive, but the list of
countries neglectful of asylum prin-
ciples is considerable. Necessarily,
present day conditions involve govern-
ments in economic, public welfare,
and administrative headaches, dealing
as they must with huge masses of the
politically persecuted, but, as is the
case with the clemency device, where
some subjectivity seems warranted in
the light of humanity’s present per-
formance, political asylum appears
vindicable in a deeply divided world,
setting, as it does, some limit to any
regime’s power.

Professor Kirchheimer, by secking
to relate political content to juridical
form and exposing it, performs, by
this act alone, a notable service. Be-
cause justice in political matters is
more tenucus than in any other field
of jurisprudence, and because our
international professions rarely co-
incide with our politico-national prac-
tices, his use of materials from many
sources to evolve a less diffuse notion
of what surrounds us warrants an
accolade. He convincingly develops
the theses that every political re-
gime has its foes; that courts sit in
readiness to settle conflict situations,
and in so doing, eliminate political
foes according to prearranged rules;
and that beyond their power to
authenticate official action, the courts
have become a dimension through
which many regimes can affirm their
policies and integrate the population
into their political goals. The sweep

of his scholarship is immense; he
ranges over Greek, Roman, Euro-
pean, and American referents; he
historifies, he classifies, he analyzes,
he compares. His toughmindedness
shows through in many a well-
turned phrase and jugular charac-
terization, But his direction, morc
often than not, seems uncertain, and
his value system, more frequenty
than less, scems vague. Political jus-
tice is on the one hand denigrated,
and on the other, condoned. The
“judicial space” within which it is
found to be operative is not suf-
ficiently defined to give to it a func-
tioning personality, It is an “ecternal
detour, necessary and grotesque,
beneficial and monstrous”; without
political justice and the intercession
of the judicial apparatus, the fight
for political power “would be less
orderly.” It begins to fill all voids and
in the process of being neutralized
prompts evocation of the question
whether it is not indeed consonant
with justice, To this question an
answer is wanting, One can under-
stand why it is of importance for
the Supreme Court of the United
States to decide whether a question is
justiciable or political; if the latter,
the result, if one follows, is not of
the Court’s direct making. Why jus-
tice should be subdivided in the pres-
ent endeavor requires clarification,
which may well be the very next
undertaking that the author embarks
upon,

HILLIARD A. GARDINER
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Parmur, N. D. The Indian Political
System. Boston: Houghton Mifflin
Co., 1961. Pp. x, 277,

India is undoubtedly the pivotal
country in South Asia; where she goes
politically and economically over the
next decade will determine in large
measure the fate of the rest of South
Asia, and probably much of the rest
of Asia as well. It is thus fitting that
attention be directed to this addition
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KIRCHHEIMER, OTTO, Political Justice: The Use of Legal Pro-
cedure for Political Ends. Princeton: Princeton University Press. 1961,
xiv & 452 pp. $8.50.

“The aim of political justice is to enlarge the area of political action
by enlisting the services of courts in behalf of political goals.” Political
recourse to the courts occurs in a variety of circumstances. It involves,
of course, a distortion of the judicial process; at the same time, the
characteristics of that process supply conditions, some advantageous,
some disadvantageous, to the pursuit of the political goal.

It would be hard to conceive a literary project more ambitious—or
more forbidding—than an analytical study of political justice. There
is needed first of all the mastery of a great mass of historical detail, for
the study must rest on empirical data; and these data must be evaluated.
The author must be familiar with all the legal systems involved in his
data. But these needs are only the beginning. The events must be
oriented in a historical scheme; they must also be made to yield a
categorical analysis which exposes the necessities, the implications, and
the consequences of political justice. Imagination and a high degree
of creativity are required- All these conditions are met in the book
under review. Some hundreds of cases contribute at one point or
another to the discussion; several receive extended consideration.
They simultaneously underpin and illuminate the historical and
analytical treatments.

For most of human history the legal offense of disrespect for author-
ity—the crimen laesae majestatis—has been punished as a matter of
course. During the nineteenth century, in western Europe and the
United States, where the ideal of constitutionalism had taken root, this
“system of state protection” was “hesitant and conscience-stricken.”
Since the First World War, however, it has been restored to full vigor.
The “crime of social dissolution,” to adopt the expressive Mexican
term, has been introduced almost everywhere. The French, German,
and American codes are very elaborate; only Great Britain and some
of the Commonwealth nations have adhered to the nineteenth century
tradition.

In part social factors account for these changes. The outlook of the
nineteenth century was that of the middle class. The middle class had
made its gains through opposition to government, and still identified
itself with dissent. Moreover, the middle class inherited the optimism,

FROM SOCIAL RESEARCH
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the rationalism, and the attachment to certainty of the Enlightenment.
For the first time there was a public opinion hostile to political justice.
But today, in mass society, public opinion is uninformed, uncritical,
and irrational; it applauds political prosecutions with enjoyment of
the spectacle heightened by moral indignation at the victim.

Political factors also played a part. 'The nineteenth century saw the
apogee of the national state. 'The tendency was toward indulgence of
internal proposals of change; traffic with a foreign enemy was “the
deadliest of all sins.” But international communications have recast
value systems in the twentieth century: economic interest groups,
fascism, and communism have in their various ways deprived the state
of its monopoly of loyalty. These very developments have produced
more violent assertions of state patriotism on the part of the popular
masses. 'The upshot has been the enactment of penal legislation which
identifies the ideological crime of social discontent with aid to a
foreign enemy. The imprecision of the concept of “subversion” makes
possible the conflation of the two offenses, and its vagueness makes the
word more sinister and menacing,

But these illuminating historical insights are a side-issue. The
principal concerns of the book are to establish types of political justice
and to examine the constituent elements of the political trial. The
most obvious case of political justice is the bill of attainder, the out-
lawry of a dissident group. When a ruling minority undertakes to
destroy popular organizations, there is usually no ulterior purpose; the
goal is simply repression of opposition. Execution of the political
policy collides at points with the legal order, which the government
is unwilling to scrap altogether; even the opponents of the racial laws
of South Africa have found some shelter behind the structural beams
which are necessary to support any legal system. But most contempo-
rary acts of repression—the American anti-communist legislation, and
the suppression of the Socialist Reich Party and the Communist Party
in West Germany are considered in some detail—are not intended to
protect the regime from any real threat. The American legislation
resulted from a competition in demagoguery. The Socialist Reich
Party was suppressed for no other reason than its insolent behavior.
The suppression of the Communist Party by the German Constitu-
tional Court was principally intended to buttress the foreign policy of
the government.

Other forms of political justice do not involve the proscription of
a group by name. Statutes of a more conventional sort are passed
prohibiting one or another action, speech, or opinion; or the defend-
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ant is charged with an offense drawn from the ordinary criminal law.
Civil actions, such as libel suits, may also serve political ends. A
special class of actions is the trial of a predecessor by a successor regime,
as in the Nuremberg trials, which are considered at length. In most
cases political justice aims at public opinion rather than at the
ostensible victim: the purpose is to vindicate a regime or a candidate
or a policy by establishing an image of the opponent as an enemy of
the common good.

Thus the political trial undertakes to recast history into a desired
pattern. By focusing on a single event, to which are attached both
decisiveness and culpability, it radically distorts the subject; but of
course distortion is the purpose. The political trial is a morality play.
The characters are the judge, the jury, the lawyers, informers, and the
parties, Usually the state is one of the parties; and it also supplies
the stage directions. In interpreting their roles the actors enjoy a
certain latitude. How great this is, and how it is used, depend on
many circumstances; these the author explores and illustrates.

A chapter is devoted to asylum, and another to clemency, These
arise in such widely varying situations, and discretion plays so large
a part, that systematization cannot proceed very far.

It is clear that Dr. Kirchheimer does not attribute entire objectivity
and certitude to the judicial process at its best. His approach is a
blood-chilling legal realism. Consequently he takes for granted both
the inevitability and the injustice of political trials. They have, how-
ever, this merit: they are a part of the struggle for political power,
and without them the struggle would continue in a less orderly way.

Judicial process has as its objective the solution of problems in
terms of truth and reason. When the magnet of power enters the
field, must the needle invariably swing to the new pole? Political
Justice recounts a few cases in which this did not occur, but these
must be regarded as exceptions to the rule. The dispassionate accu-
racy and the profundity of the book make the conclusion the more
depressing.

Francis D. WormuTH
University of Utah

LONGAKER, RICHARD P. The Presidency and Individual Lib-
erties. Ithaca: Cornell University Press. 1961. xii & 239 pp. $4.50.

Apprehensive of unrestrained and concentrated power, the men at
Philadelphia drew the lines of the executive office in the United States
as part of the framework of the separation-of-powers principle. Ham-
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about: income distribution data are
distorted by the expense account econ-
omy; taxation still remains largely re-
gressive .and more burdensome for
low-income groups; and wealth is just
as lopsidedly distributed as income.
All this Kolko develops in satisfactory
fashion. There are some minor differ-
ences between him and Harrington:
he prefers a $3000 income cutoff to
define poverty; the latter’s is slightly
more (Leon Xeyserling goes even
higher—to $4000!). And it is good to
see that Kolko has dropped second-
hand-car registrations as a measure of
low consumption, an argument he of-
fered in an early DissENT article.
Perhaps the major flaw in the over-
all analysis stems from the refusal to
acknowledge the decline of owner-
domination in American industry.

%4’7’)/)%(4 / 74 2-

Here Kolko seeks to rebut the famous
Berle-Means thesis; he insists, rather,
that ownership and control are still
identical. However, this conclusion,
after all his research, has the character
of a non-sequitur, particularly when
he concludes that these who do con-
trol our major corporations own at
most one-fifth of outstanding shares.
Thus, dispersion of stock ownership
is a fact, and attention, it would seem,
must be focused on techniques of con-
trol. It is at this point that the so-
ciology and economics of the corpora-
tion meet.

At any rate, both of these books are
welcome antidotes to the euphoria of
recent years. As Harrington so well
puts it, there is another America, and
it is high time we took a close look
at it. BeEN B. SELIGMAN

Politics and the Rule of Law

PoLITICAL JusTICE. THE USE OF LEGAL PROCEDURE FOR POLITI-
caL Enps, by Otto Kirchheimer. Princeton University Press,

1961, 452 pp. $8.50. -

At the outset, Dr. Kirchheimer ex-
plains that his title refers not to “the
search for an ideal order” but-to “the
most dubious segment of the adminis:
tration of justice”—that whose func-
tion it is to “eliminate a regime'’s po-
litical foe according to some prear-
ranged rules.”

No wonder that to a man the legal
profession—including some highly re-
spected liberals such as Justice Doug-
las—has condemned the book, rejecting
its basic contentions and attacking its
scholarship. In a country much given

to a positivistic approach which holds
that “the law is what the judges say,”
it is still not considered proper to
write, as the author does, that the
judges say what helps to make the po-
litical regime workable. In an age that
has allowed Freud to enlighten us on
the earthy nature of our most sublime
dreams, the administrators of justice
still abhor the suggestion that Justice
is anything but a flowingly clad virgin
blindly weighing right and wrong in
an ideal balance.

Had Xirchheimer confined himself

i




to the charge that occasionally Justice
peeks out from under her blindfold,
they might have agreed. Had he mere-
ly accused the justices at times of per-
verting the absolute ideal-of Justice,
they might have applauded his elab-
orate marshalling of the evidence. But
this is not his concern, or only in-
cidentally. His ‘attack is directed
against the very notion of abstract jus-
tice, the ideology by which the justices
live and which sustains the confidence
of citizens in the society in which they
live. For a regime breaks down when
people no longer identify the laws
(and their administration) with such
an ideal yardstick. The illusion of a
“just” law, in turn causes people to
bear even a severe, unjust regime.
Hence the lawyers reacted to this book
as though they had been stung, or
simply refused to understand what the
author tries to say.

It is not quite as easy to sée why
liberals, too, felt challenged by Kirch-
heimer’s contention. Ofthand, they
should welcome a proof that the poor
man or the non-conformist is always
hung. But Kirchheimer has cut off the
source of their indignation: by deny-
ing any absolute standard of justice,
he deprived them of precisely the ideal
which they accuse the establishment of
perverting. Take the Dreyfus case,
which still, besides the Zenger and
the Sacco and Vanzetti cases, is the
liberal’s grand exhibit. A man was
denied justice for political reasons, and
not just everyman but the French
courts, too, agreed what kind of wrong
had been done him. Zola was con-
" demned, then vindicated., Clemenceau
led the just cause to triumph through
a political trial. In this case the courts
which ought to have defended the
establishment, in fact were used for its
discomfiture. Worse befell in the Sac-
co-Vanzetti case: an innocent man was
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condemned to die, and ever since, each
death sentence by an American court
threatens to become an international
political scandal. But surprisingly,
Kirchheimer does not deal with these
cases, because in his view a martyr
cannot be innocent, as Sacco and Van-
zetti were.

This makes it very clear where the
author parts company with the liber-
als. It is easy to rise in defense of an
innocent man, and to rise the liberals
need to believe their heroes not only
innocent but on the side of the angels.
But a radical, like Kirchheimer, will
defend his hero precisely where he is
guilty in terms established by the
regime,

At this point, however, a strange
circle closes, and by the author’s admis-
sion it is a vicious one, from which he
escapes only through prayer —not a
very convincing proof of a radical at-
titude. For his approach does not per-
mit us to distinguish between a rebel
who suffers injustice for the sake of a
majority and of democracy—say, Keny-
atta—and one who tries to subvert or
suppress majority rule. With his atti-
tude Kirchheimer manages to remain

. objective and serecne in describing,

one after the other, the measures West
Germany takes against communists and
East Germany against the majority of
its subjects. This position probably is
hard rationality by academic standards,
but is it as radical politically as the
author wishes to be? There must be a
difference between arbitrary govern-
ment defending itself against democ-
racy and democracy defending itself
against usurpers; between, for exam-
ple, Agartz, a West German labor econ-
omist, who posed as a bona fide trade
union official but actually received
subsidies from Ulbricht—and a person
who tries to maintain contact with the
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Protestant Church behind the Iron
Curtain,

The comparison may well show the
cause of this reviewer's misgivings.
Agartz chose to be an undercover agent
in an open soclety, rejecting its privi-
leges of free speech and personal se-
curity. Kirchheimer admits elsewhere
that an open, democratic society is
helpless where a true majority move-
ment tries to change the regime; but
it obviously is entitled to apply to a
conspirator the same harsh law of re-
pression that he threatens to use in
case of success. Had he wished merely
to propagate his convictions, Agartz
would not have had to violate any law.
His Protestant counterpart cannot act
—even if it were only to tell his friends
that they must obey Ulbricht's laws—
without violating the law. He there-
fore claims to speak in the name of
Justice, and he probably would not act
unless he believed this.

The concept of Justice hence is
more than an ideology, and people
who think they know “what is just”
are not the victims of “a necessary de-

MOONSTRUCK

“Dr, Edward Teller told Congress today
that the United States must, for its own
security, gain control of the moon. . ..

“He said the country that establishes a
working base there could control near-by
space, and would be able to ‘know what
was going on everywhere on earth.’

“‘We need the moon for our own
safety,’ he told a House Science and As-
tronautical subcommittee.” — From the
N. Y. Times, March 28,

YEAH, DO THAT

“BATAVIA, N. Y—(UPD~Larry H,
Merrit, a trucker of Batavia, urged his
friends recently to follow his example
and build fallout shelters ‘so when I
come up after it's over, I can have a
drink of beer with my friends’ ”—N. Y.
Times, Nov, 16.

lusion in an antagonistic society.”” Peo-
ple who fight for “Justice” know ex-
actly what they mean, and they meas-
ure the justice of their regime by
standards derived from ideas which
have a content. Justice itself is a con-
tent to be fought for. In denying this,
Kirchheimer has deliberately muffled
the impact of an otherwise moving
presentation. The harsh realities
which, in the framework of his theory,
stand out even more harshly, cannot
fail to arouse the citizens to defend
that justice which he says does not ex-
ist. And, remembering the dedication
“to the past, present and future vic-
tims of political justice,” we must sus-
pect that while Dr. Kirchheimer's
scholarly mind is debunking the aca-
demic ideology of “justice,” his heart
believes in the reality of injustice.

But Dr. Kirchheimer has forbidden
himself to wax indignant., The litera-
ture which exists is cither so highly
principled that it never comes down
to the consideration of specific issues,
or so narrowly operational that it re.
mains unaware of any issues, Kirch-
heimer has done something which to
our knowledge has never been tried
before, He has placed the operations
of political justice into a precise so-
ciological context and he has reduced
the abstract principles to concrete po-
litical meanings. He reveals the con-
flict between the abstract principles
which any code of law of necessity
must pretend to follow, and the indi-
vidual value system of this judge, that
defendant or the present author. Since
this conflict is inherent in any judicial
system, the book uncovers the sources
of genuine tragedy, particularly in the
moving passages where the author dis-
cusses the role of the judge.

Place this book by the side of God-
win and Thoreau.

HENRY PACHTER
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personal or political freedom: not personal, since man has freedom
only as a relation to other men; not political, since the political
relation is just another social relation. Freedom is not the contrary
of unfreedom, as a man is not unfree when he is forced to do
something, yet not free in the doing of it, to refrain from doing
it, Power and freedom can combine so that a man of inferior power
is free on sufferance, though not free of sufferance, whereas his
superior is free to dominate him,

Mr. Oppenheim discusses other meanings of freedom, descriptive
and valuational; of the former, he repels the opinion that freedom
is freedom of choice, because we are always free to do or to try
the impossible. Freedom has a character so irremediably specific
that we can in general speak only of a single relation of freedom,
never of a free society made of such relations; freedom has dimen-
sions but is not a whole. In his last chapter, Mr. Oppenheim explains
the value of the scientific conception of freedom for the normative
problems of freedom, which is nothing less than to make intelligent
discussion of them possible for the first time.

Mr. Oppenheim values fruitful over colorful language; he has
produced clear language. His book contains some alphabetical ab-
breviations, and a few neologisms (“counterintuitive” is a happy
conceit), but it is free of jargon, and abounds in examples. In this
effect, it is a contribution not only to behaviorism but to the con-
troversy about behaviorism.

Harvey C. MANSFIELD, JR.
University of California, Berkeley,

Political Justice. By Qrro KircHHEIMER. (Princeton, New Jer-
sery: Princeton University Press, 1961. Pp, vii, 452, $8.50)

The use of legal procedure for political ends is most frequently
associated with strongly authoritarian or totalitarian systems of
government. This book is an important contribution to the study of
courts in the political process, because it examines the role of the
judiciary to gain certain political ends under constitutional systems.
Professor Kirchheimer’s systematic analysis of trials for various
political purposes under constitutional and totalitarian systems
stresses the problems which each system encounters in achieving
the aims of the trial, the various forms of trials, the “dramatis
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personae” participating in the political play brought into the court-
room, and pursues also the nature of clemency and asylum.

Assuming that “every political regime has its foes or in due
time creates them,” the author points out that the ensuing power
struggles between the regime and its foes and among competitors
for political power will take a variety of forms. The courts, which
through show trials, legalization of purges and staged public
confessions of political opponents of a system, have served as terror
and propaganda instruments of totalitarian systems, do have an im-
portant, albeit somewhat different, extra-legal function also in con-
stitutional systems,

As constitutional governments in modern times grew in scope
and their political power came to rest on the broader bases of un-
limited suffrage and extensive public opinion, conflicts arose within
democracies which engulfed the judiciary along with the traditionally
“political” parts of government. The author summarizes the most
urgent occasions for court action in connection with nepressive pro-
grams in contemporary non-totalitarian society in four categories:
(a) formal restriction of freedom which becomes necessary for
successful police and security operations; (b) control measures which
have passed the dividing line between informal restraints and actual
coercion and result in the victim’s demand for formal adjudication;
(c) the government in question has decided on either total repression
of its foes or on wearing them down by continuous judicial pro-
ceedings against them which limit their political availability; (d)
carefully chosen segments of deviant political activity are submitted
to court scrutiny, not so much for repressive effects as for dramatiz-
ing the struggle with the enemy and gaining public support.

The problems which beset a constitutional system if it wants to
take either one or all of the above steps involving the judiciary are
complex, and Professor Kirchheimer points up these complexities by
a thorough analysis of the Smith Act trials in the United States
and the procedures involved in outlawing the Communist Party
in the Federal Republic of Germany. He shows the greater dilemma
confronting the United States judiciary, because constitutions of
the “older liberal type” make the substantive determination of the
sphere of permissible revolutionary action and propaganda quite
problematic. Under the American Constitution the Supreme Court
was forced to make specific acts on the part of the accused the
basis of judgment. According to the rule of law it is not enough
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to know that the group in question prepares a state of psychological
readiness for future political action, and demand total repression.
The position, however, calls for a constant alertness, frequent shift-
ing of positions and relocation of battle lines between the govern-
mental organization (and its instrument—the judiciary) and the
hostile group.

The Bonn Basic Law, on the other hand, an example of a more
recent constitution, drawn up as reaction against totalitarianism,
clearly makes repression of antidemocratic political movements part
of the rule of law. This enables the judiciary to consider a suspected
group’s perennial readiness to take action which will ultimately
result in the destruction of the constitutional system as a sound
basis for legal and complete repression.

It is this conflict between legal repression of political organi-
zation and constitutional systems based upon competing political
parties and the writer’s penetrating analysis of a troubling subject
matter which make the book an important source for any scholar
interested in political justice. The section on political trials under
totalitarian systems pointing out difficulties even for those regimes
to explain judicial involvement in political matters, and the mas-
sive documentation with sources usually not gathered within one
volume, add to the significance of this book. The only question of
“political justice” which to this reviewer could have been pursued
in greater detail is that of impeachment, However, the scope of the
book is so broad that not all aspects should possibly be treated
in equal depth.

ErLxe FraNk
Florida State University

The Moulding of Communists (The Training of the Communisi
Cadre). By Frank S. Mever. (New York: Harcourt, Brace
and Company, 1961. Pp. 214. incl. index. $5.00.)

This is one of a series of studies of Communist influence in
American life, supported by the Fund for the Republic under the
general editorship of Clinton Rossiter. It is easily the best of the
series, because it is the most authoritative. As a result, the reader
is able to grasp the profoundly different character of Communist
consciousness. As Meyer puts it: “For the Communist is different
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responsible for the emergence of conflict sub-
cultures. Cavan is also prone to make statements
that are open to, considerable doubty’ such as
“most juvenile offe"x%ders either smoke fnarihuana
or use heroin.” Despite its limitationg, the book,
if judiciously interﬁ’geted, will servé as an ef-
fective teaching device. i
{ PETER G. (JARABEDIAN
Washington State University ;]
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Changing Patterns of Military iPolitics. Edited
by Samurr P. HuiNrinergN. Preface by
Hemvz Eurav, Intetnationgl Yearbook of
Political Behavior Ri.esear sh, Vol 3. New
Vork: Free Press of Glgncoe, 1962. 272
pp. $7.50. L

In the current era of inﬁernational political
power relations, the milifagy establishment has
assumed a top-level instityltional posture while
the military profession, by force of circum-
stances, is increasingly a{éuming political roles.
Samuel P, Huntington, the editor of the present
volume, is probably beslf :nown for his author-
ship of the 1957 book) {The Soldier and the
State: The Theory anﬁ Rolitics of Civil-Mili-
tary Relations. ;

Huntington does ng’t offer the present book
as a sequel to this earlier yolume. It is, rather,
a collection of essayg withian introduction and
concluding overview;by Huntington. In the in-
troduction, Huntington dfscusses “The New
Military Politics,” followed;by his essay, “Pat-
terns of Violence if World%‘Politics.” Then fol-

{

low the interesting essays by well-known au-
thors: Harold D. Llasswell, §The Garrison State
Hypothesis Todag’”; Davidi C. Rapoport, “A
Comparative Theory of Military and Political
Types”; Laurenge I. Radway, “Military Be-
havior in International Organization: NATO’S
Defense Collegg”; Raoul Gjradet, “Civil and
Military Powerin the Fourth; Republic”; Philip
Abrams, “Dembcracy, Technology, and the Re-
tired British Officer”; and Martha Derthick,
“Militia Lobby in the Missile Age: The Politics
of the Natiofal Guard,” In his introduction,
Huntington dalls this collection of essays a
symposium of papers which have neither com-
mon subjecti nor common method. He does,
however, suggest that they will serve a com-
mon purposé in opening the door to fruitful
research in what he calls “the new military
politics of the 1960%.”

To this reviewer the most interesting of the
essays were those by Lasswell and by Derthick.
These two essays are particularly current and
deal with facets of the American political
power structure under constant discussion in
the mass media of communication, The preface
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to the volume, by Heinz Eulau, is also well
worth the reader’s sattention.

Huntingtoh, has/done an excellent editorial
job despite thé\fact that the essays are almost
totally unrelatel] to each other in frame of
reference and Lodtent. Here is a volume that
should certainly atPract the attention, not only
of social a?’& politi;?al scientists, but also of
other individuals more ‘directly concerned with
national political and foreign policy making,

Cuarres H. CoATES

University of Maryland

su”‘;f\

Political Justice: The Use of Legal Procedure

for Political Ends. By Orr0 KIRCHHEIMER,
Princeton, N.J.: Princeton University Press,
1961, ix, 452 pp., $8.50.

Students of the sociology of law will welcome
this volume. A central question in this field,
as put forth by Weber, is the manner in which
authority is made legitimate. Political Justice
grows out of Tocqueville’s shrewd observation
that “It is a strange thing what authority the
opinion of mankind generally grants to the
intervention of courts. It clings even to the
mere appearance of justice long after the sub-
stance has evaporated; it lends bodily form
to the shadow of the law.” Hence, the subject
matter of this book is the manipulation of the
symbols of justice to achieve the ends of politi-
cal goals.

In scholarly and learned fashion, Kirchheimer
details a number of political trials as well as
broader policies for utilizing legal machinery
to put down dissident and opposing groups.
He also examines the pressures structured into
the legal system that fall upon judge, prosecu-
tor, defendant, and lawyer in the political trial,
and the limits of choice and opportunity open
to these dramatis personae. All in all, it is a
commendable book.

I have two reservations—one procedural and °
one substantive,

The book is not as systematic as it ought
to have been. There is an interesting conceptual
framework in the first chapter (based largely
upon the ideas of Weber who, incidentally, is
not cited), but the materials which follow rarely
refer back to it explicitly. Consequently, one
sometimes finds oneself lost in a maze of detail
without being able to discern a conceptual
referent.

The substantive criticism is as follows: Al-
though the author sets out, as one of his cate-
gories of political trial, the “derivative . ..
where the weapons of defamation, perjury, and
contempt are manipulated in an effort to bring
disrepute upon a political foe,” he fails to cite
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Riesman’s brilliant article (42 Columbia Law
Review 1085) on the use of libel and libel law
as a major political weapon. Thus, the Nazis
turned the law of defamation on its head by
publicly calling their Gentile enemies Jews,
These opponents were then faced with an im-
possible dilemma: Either they sued for defa-
mation, in which case they would be forced
publicly to claim that “Jew” was a term of
opprobrium; or if they did not sue, their re-

BOOK

Cities and Churches: Readings on the Urban
Church. Edited by RoBerr Ler, Foreword by
Joun C. BennerT.-Philadelphia, Pa.; West-
minster Press, 1962, 366 pp. $3.50.

For over a generation Protestant churchmen
have been studying the 1mpact of urbanization
on their historically rural and small-town re-
ligious tradition, The present:volume is a col-
lection of essays dealing with the problems that
urbanism has posed for the chyrches and the
ways in which these problems have been or
might be met. Aside from three classic readings
on the sociology of the city by Wirth, Simmel,

and Park and a few empirical reports by con-
temporary sociologists, all the selections are

by churchmen writing from a specifically r;a'-
liglous perspective, Most of these selecti
manifest a concern with developing an eﬁegi?
Christian witness and sense of community within
the urban environment, and especially swithin
the “inner-city” areas where old-line/Protes-
tantism has never been very succesgtul, This
is a well-selected group of essays thgt is hkely
to appeal more to Protestant clergy and semi-
narians than to academic sociologjsts.
BeENTON JoHNSON
University of Oregon K4
The Sociology of Education? A Sourcebook.
Edited by Rosert R. BeLL. Dorsey Series in
Anthropology and Somoloéy Homewood, IiL:
Dorsey Press, 1962, v11;, 368 pp. $6.50,

This is a compilation;’of twenty-six papers
organized in five parts. The editor provides
an organizing framework for each part in an
introductory statement. The five titles give
some indication of the content: Social Change
and Education; Non-formal Learning Situa-
tions; Social Class; The School as a Social Sys-
tem; and The Teacher, All but a few of the
articles are by sociologists and all contribute
to a sociological analysis of the educational
institutions.

AMERICAN SOCIOLOGICAL REVIEW

ligious identity might be in doubt, an unhappy
situation in the Germany of the Thirties.
Whatever criticisms the book may merit, it
breaks some new ground in a significant area,
namely, the symbolic import of the semblance
of a rule of law, even, and indeed especially,
when substantive goals are being interfered with
by formal procedure.
JeroME H. SKOLNICK

University of California, Berkeley /-’

NOTES

The editor chose to include a relatively small
number of complete selections rather than
portions of a lgrger number. This limits the
range of selecpions and may reduce its useful-
ness to somg’ potential users. Sociologists who
have followéd the sociology of education litera-
ture will Be acquainted with nearly all the se-
lcctlons jOthers who are looking for a source-
book iff the field will find significant sociology
of edtication material in this volume. The editor
made no attempt to provide either a complete
s%f'vey of the field or selections bearing on all
phases of the literature. Rather, the choice of
sarticles is based on his “own reading knowledge
and experience in teaching a course in the soci-
ology of education.”

Some may use this volume as a text, but the
limijted scope and inadequate coverage of many
areas would necessitate extensive supplementa-
tion. It will be useful as a supplement to texts
in the field, but some will not find significant
contrlbutlons they would have selected.

WILBUR BROOKOVER

M ichigan State University

Readiﬂgs in Sociology: Sources and Comment.
Edited by Jomn F. Cuser and Precy B.
Harrorr, New York: Appelton-Century-
Crofts, 1962, xiii, 337 pp. $1.95, paper.

The reason:given by the authors for adding
this book of "readings to the growing list of
such publications is the need for a “hook of
readings which would supplement any of the
currently used textbooks and still hold total
cost to a reasonable level.” These goals are
met reasonably well. The book, in addition to
being relatively inexpensive and conveniently
compact, does contain a large number of read-
ings, forty-eight in all. The selections, them-
selves, vary widely in content; there is some-
thing for everyone, What emphasis is found
in these selections would be on the kind of
insights and challenging ideas which might
appeal mainly to those who, along with Robert
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cated classes in the half-century preceding the advent of Nazism
was the way they allowed themselves to be seduced by the vacu-
ous prophets of a spurious Deutschtum. Even refined, cosmo-
politan minds like that of the early Thomas Mann succumbed
to their blandishments. What Lagarde and Langbehn and
Moeller sowed, Hitler finally harvested. What had started as
innocent mystifications ended in political terror. It is in tracing
this connection that Mr. Stern is at his best, and it is here that
his book will have its widest appeal. He does not hold the Ger-
manic ideologists responsible for Nazism—he is too discriminat-
ing for that. Rather, he demonstrates convincingly that Hitler
picked from them only what fitted his own purposes and even-
tually repudlated the author of The Third Reich entirely. But
in the final question Mr. Stern leaves with his readers the verdict
is unmistakable: “Can one abjure reason, glorify force, prophesy
the age of the imperial dictator, . . . without preparing the tri-
umph of irresponsibility?” (p. 298).

H. Stuart HucHErs
Harvarp UNIVERSITY

Political Justice: The Use of Legal Procedure for Political
Ends. By Orro KircrHEIMER. Princeton, Princeton Univer-
sity Press, 1961.—xiv, 452 pp. $8.50.

The literature of the law has frequently dealt with the use of
the judicial process in the struggle to maintain or achieve politi-
cal power. But it has been largely concerned with a description
of events or a technical analysis of the legal doctrines involved.
There has been little or no effort to give a theoretical cast to this
mass of raw material. We have had no comprehensive analysis
of the role of the judicial institution when employed directly
“to bolster or create new power positions.” Dr. Kirchheimer’s
book, which essays this task, is a notable contribution.

It makes, in fact, several contributions. On a more abstract
level, it is a masterly analysis of the operation of the judicial
process when used for political purposes—the ends it serves, the
circumstances under which it is invoked, the manner in which
it reflects and responds to political pressures. Dr. Kirchheimer
classifies the political trial according to three main categories:
the trial of a common crime committed for political purposes, in
which the proceeding is conducted with a view to the political
benefits accruing from a successful prosecution; the “classic polit-
ical trial,” in which the government attempts to apply legal
sanctions to the political activity of its foes; and the “derivative
trial,” where the issue is framed in the form of a suit for defama-
tion or a prosecution for perjury or contempt He gj;i spec1ﬁc
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examples of each type of proceeding and appraises the techniques
and tesults under varying kinds of political structure. The func-
tions of the political trial from the government’s viewpoint are
analyzed and the efforts of modern regimes to use the judicial
process, not only for legitimizing the application of sanctions
against a political enemy, but for manipulating public opinion
and rallying mass support for the regime, are discussed. Simi-
larly, the risks to the government and the opportunity for the de-
fense to use the judicial process for its own ends are considered.
In two of his best chapters Dr. Kirchheimer deals with the roles
of the various participants in the political trial. Here he treats
with great insight the function of the judge, the jury, the police,
the prosecutor, the defendant, the defendant’s lawyer and the
witnesses, and shows how they play their respective parts, The
analysis is instructive and provocative -throughout.

Political Justice makes.an equally important contribution on
a somewhat different level. It is an excellent treatise on the
maintenance of political liberty in a modern mass society
through methods of constitutionalism. Ome chapter is devoted
to a historical survey of the area of protection allowed by various
regimes at different times to political opposition. Another, also
one of the best, deals with legal repression of hostile political
organizations, including the basic problem of the treatment of
antidemocratic groups in a democratic society. There is an in-
sightful discussion of the function of an independent judiciary in
a constitutional order, and an intriguing chapter on the contrast-
ing role of a party-directed judiciary in a totalitarian state as ex-
emplified by the judicial institutions of East Germany. At vari-
ous points throughout the book Dr. Kirchheimer throws light on
a much neglected aspect of the judicial process in a constitu-
tional state—the dynamics of political repression. There are per-
ceptive discussions of the use of informers; the significance of in-
sisting upon naming collaborators in political trials; the function
of the security wpolice; the treatment of defectors—including
American insistence upon repentance; and public attitudes to-
ward political deviants. Very little is available today that il-
luminates more sharply the problems of a modern democratic
society seeking order, liberty and change under a rule of law.

Added to this, or related to it, the book contains informative
chapters upon the trial of ousted leaders by a successor regime,
dealing principally with the Nuremberg trials, on the practice of
political asylum, and on the granting of clemency in political
cases.

Dr. Kirchheimer’s approach is a wideranging one. He con-
siders pohtlcal ]ust1ce in many different periods of history, under
a great variety of regimes, as illustrated by numerous cases. His
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scholarship is impressive. So are his political and psychological
insights, and the depth of his understanding. He writes with
cosmic objectivity but with a feeling for the human beings in-
volved—both the judges and the judged (to whom his book is
dedicated). Unfortunately, the style is obscure at times, at least
for this reviewer, but as one proceeds it gains in clarity and elo-.
quence. There is certainly room for disagreement with some of
Dr, Kirchheimer’s interpretations and with the treatment of some
details, But his study is always enlightening and stimulating—
all in all a brilliant performance,

THoMAS 1. EMERSON
YALE LAw ScHooL

Who Governs? Democracy and Power in an American City.
By RoeerT A, Danr. New Haven, Yale University Press, 1961.
—xii, 355 pp. $7.50.

What John Locke did to Filmer, Professor Dahl has done for
Floyd Hunter. Ox has he? Anyone seriously concerned with
current systematic political theory or with urban politics should
read Who Governs? and answer this question for himself., Resi-
dents of New Haven, the city which serves as Dahl’s convenient
test case, and followers of the burgeoning literature of ‘“com-
munity power” have doubtlessly already done so.

Until recently local government and politics were receiving
relatively little serious academic attention. From 1933 on, other
matters seemed more pressing. But in 1953, Floyd Hunter’s
controversial Gommunity Power Structure, based on his analysis
of Atlanta, made a very large splash in the academic “backwater”
of local politics. By the end of the decade everyone from the
Ford Foundation to John Kenneth Galbraith was hailing the im-
portance of local government, the urgency of “metropolitan
problems,” and.the difficulty of determining who—if anyone—
governs our cities.

Hunter may well be the most influential social worker since
Harry Hopkins. His book provided both a simple (even sim-
plistic) methodology—*reputational analysis” to identify ‘“‘com-
munity influentials”—and a provocative thesis: local politics is
largely controlled, directly or indirectly, by the dominant eco-
nomic interests. Many sociologists hailed Hunter’s method and -
accepted his findings, but most political scientists were dubious.
In a series of brilliant articles Dahl launched a powerful critique
of both Hunter’s method and his conclusions, and provided some
exciting glimpses of his own study of New Haven,

Who Governs? is no mere collection of Dahl’s previous papers,
but a major new work. The empirical study of New Haven is
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‘ward in if. When, for example,

“‘process for purposes like the
- Stalin purges of .the Nineteen
_ Thirties, . the- Nuremberg - war-.’
guilt “trials,  or the American-.
Smith-Act cases'? What may be —

Does experience indicate-better -
ways to deal with political of-

“scholarly -~ work, - histery ~digs ~
deep into its grab-bag, gropes
from corner to corner; and pulls
out~—-not one but a dozen dnrerse
answers. ST

Tales - of - state trials are
_naturally dramatie, antd-no one:
could have paraded them with
.-greater erudition “or industry..
_than Otto Kirchheimer, Profes- .
sor of Political Science at Co--
 lumbia, has bere. Whenever he .
_recounts a particular case—the:
Goebel | assassination “in ‘Ken-
tueky ( '1900), the Caillaux mur:
der trial in France (1820), the~
recent Stepinac and Hiss éases,

of - Prof. :

André Bonna,rd for

~absorb - the : ‘reader. 7 Profiting -

several prosecutions that  are.
unfamiliar - to Americans, ‘he
“also portrays familiar prosecu- :

tzve
: .Throughout, er Kirchheun
er’s attitude toward the repres

-.ing remaims. cool,. distant,. -disen--
- gaged: Others’ may take sides:
“and‘grow indignant; he merely
 watches and describes; the per:

* to spare the lives’of Julius an
Ethel Rosenberg if .they would

“for a- poSt-conviction confessmn‘

Mr C'afm, Professor of Law
at New York’ Unwerszty, i au-"
thor -of : “The : Predicament . of
Democratzc Man.” ﬂ: :

" _POLITICAL JUSTICE: The Use of -

"452 pp.. "
Princeton, N. J.: Princeton. Umver- o

S th/eElchmann story moves.
) A to: its 'close, ‘this general .
-1 study of political prosecutions is .

- ‘particularly timely. All the in- 7
eluctable gquestions - press 'for-: =

gained in the process, what Iost? -

. or the strange Swiss prosecution

- gence “(1954 —he‘rreverfaﬂs to™
.3 ((pohu
from’a’ European “educational ;
: background, he not only includest "’ -'say, the frial of Queen Caroline

tions in an unfammar perspec- i
: > yliwould say that since general . °
- Jawsand , specific prosecutions .’

sions, - pohhml/mjusuces and -

sonal tragedies he is ‘narrat- f' o
gl ** political. Among-the many other .

fect -neutral. Y&t just once he"
|, forgets his reserve long: enough -
"’ to.condemn (quxte rxghtly) Pres- .
“r ident Eisenhower’s implied offer:

_ > amnesty, Mr. Kirchheimer takes "
*confess their.guilt.’ “Using the

- expectation of, clemency, as’ ‘Ture-. i
© duct, and the wretched accused EoN

“who’is required te undergo,” ato

‘that would " sho; S —
Te UD.2 Prob-.: o el trial, Helooks at them .

-lematic; Judgment contradlcts

‘the very essence ‘of both clem- -
‘ency and justice.”. - :

I wish the author ha.d lapsed
this - way ~more- ofteq, for his

- incidental -remarks about poh‘

tics,~courts. and lawyers are.

“-always incisive.- Of course, ob-

jectivity.: is an mdxspensable

: virtue when- the material under.” -

analysis' can be subdued to a
“scientific” processing. - But this‘ -
. material plainly could not.

—.does: hxstoryajustlfy & Govem—~'——-}2n—se1ent1ﬁc~tenns Wha.t can ™
ment’s employing” the ‘judicial__ one hope to demonstrate by nar-

rating and classifying a variety ~
of . politically motivated trials
. held in a variety of times, places,
" cultures and legal orders? Even
- if the instances you collect hap-
pen by some miracle to point in
" the .same direction, you still
have no means of proving that

" fenders and adversanes" In this -~ there are no  other cases that

pomt‘ just the opposite way..

A single example will illus- ~

trate the danger: I did not find ",
“even’a passing reference to the-.
.trial of Aaron Burr, probably»
_the most sclebrated political .
prosecutlon in American history,
“which brought President Jeffer-
.Son into open collision with
- Chief Justice . Marshall, put a
‘former  Vice President (and
very near President) in  the
pnsoner’s dock' . on a- treason :

“charge, and engendered prmcl-

ples-of law. that bulwark our -
civil liberties to this day. Carifig
nothing for scientific studies or
systems Burr ‘won an acqmttaL
.M‘again,‘what is the cri-
terion by~ which™ to-distinguish.
cases from the-oth-
ers? How should’ one- classify,

" of England when George IV ac-

- cused her of adultery? Was the " '

~ income-tax - progecution of - Al ‘.
Capone “poh'ucal" or not?: Some

are only ways of implementing .
the dominant forces and values -
of the' society, all are in essence

things law is,-it is cerfainly a

‘proliferation of - high' politics. ' ~

- The choosing: of one case rather. o
than!another as “political” mustns

always be a matter of personal
judgment, always. debatable. "
JIn his final chapters, after a.

valuable _study.’of . executive . -

clemency, political asylum and

a farewell glanceat the unhappy .
judge who is, requiredto con-

and stil]l feels e¢ool. He reflects”
“that in the course of time Clio, ;
muse of history, may show that .
_both of them were, fools, and he’
suggests we pray- " for - them. I

vthmkwe must domore S

Lo ,to use the: traa! “form for purposes of internal mobiliza-
- tion, From the closing days of World War .

> ~vdesnre to’ use. the full: account of . fhe exl-ermmahon of .the =
 Jews, : unlquely prowded ‘in“an E:chmann trlai. as“the’ Focal
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thham 0. Douglas
clate Justice  Douglas ot the
ntted States Supreme: Court s the
-a1thor -of several books on aspects of
demooracy, including  the recent A
Living Bm of Rights > i vy

'POLITICAL JUSTLCE., By
Otto -Kirchheimer. Prmce-
ton. 452 pp. $8. 50,
,?' PROF KIRCHHEIMER of
' Colu» bia has written an ab-:
sorbmg account of the use of
'polltical power throughout

uAfrlcan hlstory\ o ¢rush;
upenahze, frustrate, dlscred1t
or liquidate the -opposition..
2 'The oppos1t1on may, be g .
+ - mirority or, in South Afrlca,
a_majority.- The' devme ‘may
~bill of attamder (curl—
ot discusséd” in’; the.
spite of United States
v, Lovett, 328 U.'S., 303), goy-'

" lawry, and banishment, a-se
Y ries of legislative enactments:
that constitute harassment, a
" specially. constituted court (a -
Jla Stalin) to try an opponent,
- of a trial.. Or judicial’ action *
may be fenced off so as to be
" jrieffective or. powerless.,
v Thé trials' thay be for. mur
~dér, espionage;: ct)nsplracy,

swhat not.- Examples of each’
are -given, startmg with the

last century, a collateral as "
i peet ~is seen in Taylor  v.
LBeckham, 178 U. S, 548.
;. The - trials -described -are
"'anot *American or British only.:

:French, German, Italian, Is<
.u raeli and Russian precedents

-are also used. And the most

~conspicuous on the ' Ameri-
_ ‘can _scene, are. the  various
trials that directly—like the

4 &

")' —or indirectly—like  the Al-
“ ger Hiss ‘case—implicate the
Communist Party

- .berg trial- (trial by- fiat, “the

voted to’" the’ means, used to

Western, Russxan and South,

~treason,: sedltlon, {hbel or..-

-Powers - trial ;' in Kentucky-

Denms case (341 U. S, 494)

“TRIALS such as the Nurern-

author calls them) are -also.
. v discussed” One chapter is de-

. ties through the use, of various
"Tegal devmes, ant account that
covers. a .wide range both in ~
. Europe and in: “this country
.~ Other chapters concern’ them-
selves w1th ‘-Asylum and Pare
donsi+~ " .,
But-. the bulk of the book
discusses lawyers, prosecutors,
"judges and Jurles and- their.
performances: in’ trials " that-
: have pol1t1ca1 .overtones or
- political' objectives. -

.. The overall pmture is‘one:
‘of " officialdom,* "as - Wcll “as.
juries, marching to the tune:
~that public opinibns or the”

-

mood of the day calls. Chapter. -

“and verse are cited; in some"
detail—both . in, prosecutlons
under Communist .regxmes
-and in pr0secutlons 1n’ the so--
called democratie nations,.-
One gets-an 1mpress.1on of

ernlment decrees, ‘laws-of out '-judges, consciously or; other

- yise, taking Gallup Polls on:
! publlc opinion: and’' hurrymg
'unpopular people to prison or’
electrie chairs.~ One gets an
5 nnpressmn that in no land—
either Communist” or. dem
eratic—are judges 1ndepen’d
-‘ent_and able to do justice in -
"political or pol1t1cally tinge
cases.

The ones analyzed by th1s
unusually gifted author make "
his theory plausible.- +.At least
they show’extremes of mon-
strous decisiong on one hand
and arguably prejudiced
decisions on the other.
Yet. theé condenihation of
judges cannot be substan-
tiated, I think, -by "the por-
“trayal of a few judges who
have played to the galleries.
It is true. that the Russians
in a sense face, the problem
directly: by  creating spemal
courts whose duty-it is to
convict before the sun sets,
while we 1mpllcate the regular
tribunals.: - N
. But, the recond o
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THE CONCLUSION,\IA»
thmk is dependent in" part; dom of speech” is merely a_
on the materials . -selected.s - “counsel of moderation”

Ameri

able—judged by due _brocess

standards—than" I think the -
" book makes out, There is a

long list of unpopular peo-
‘ple’ whose convictions have
been set aside in AmerlcaL
because they were not accord

ed due' process. Moreover, .

the issues in cabes like Dennis.

are not understood by lining,
up: judges as pro-free society
on one hand. and anti-Com- -

munist on the other or as’

- very anti-Communist on: the:
" one - hand and - only-a-liftle -

anti-Communist on the other.
* Most judges on. the sceneé
in the last 20 years, including
the late Learned Hand, were:
pass1onately pro-free soc1ety,
and ~ would . . never i : debasé:
- themselves’ by’ convicting a -

man because the press’ or .

galleries or the powers-that-
be wanted or demanded it.
The” dlfference between
“majority»and Jminority was
. more. subtle and the. differ-
ence  was not botn out of
pohtlcal trials, 7 .

One school; of whlch
“Le arned Hand wag a spokes-
man, thinks that the com-.
rnand that ~ “Congress shall
make no law abrldgmg free: .

“which means the First Amend-
ment should be read:: “Con-
giess may make some laws
abridging freedom of speech,”

Others read the First
Amendment more literally,
maintaining that it means
what it says. This isi ‘a dif-
ference forged long ‘before the
Communist trials appeared.

So.- the ent1re library of
American casés' does not fit
ag neatly into the theme of
the book as thé author makes"
out. Yet the survey brings
to light much European
material, parucularly Ger-’
man; that: will inform and .
fascinate. students for years
on end .

The relatwnshlp between polmcs and ]ustme exams:
ined in' the book remewed at left’ tradztzonally has
been the. concern not only of jurists ‘and polmcal
scientists but of artists as well. One such graphic coms,
mentary, reproduced above, is Ben Shahw’s: painting

“The Passion of Sacco and Vanzesti” It appedrs as "
dn illustration, of the social school of modern paint--

ing in AMERICAN- ART OF OUR CENTURY by’

Lloyd Goodrich and John 1. H. Baur, director and as- "

sociate director of New York’ thtney Museum

- (Praeger, $15). The book combznes a- dzscermn,,l dis<

cusswri\ of the many aspects’ of the" ndtiondl genius: .
with 81 illustrative color platas and l( 6 black and
whzte reproduo,tzons.,, TR e y
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Political Justice: The Use of Legal Procedure for Political
Ends. By Ot710 KIRCHHEIMER. Princeton, Princeton Univer-
sity Press, 1961.—xiv, 452 pp. $8.50.

The literature of the law has frequently dealt with the use of
the judicial process in the struggle to maintain or achieve politi-
cal power. But it has been largely concerned with a description
of events or a technical analysis of the legal doctrines involved.
There has been little or no effort to give a theoretical cast to this
mass of raw material. 'We have had no comprehensive analysis
of the role of -the judicial institution when employed directly

“to bolster or create new power positions.” Dr. Kirchheimer’s
book, which essays this task, is a notable contribution.

It makes, in fact, several contributions. On a more abstract
Ievel, it is a masterly analysis of the operation of the judicial
process when used for political purposes—the ends it serves, the
circumstances under which it is invoked, the manner in which
it reflects and responds to political pressures. Dr. Kirchheimer
classifies the political trial according to three main categories:

the trial of a common erime committed for political purposes, in.

which the proceeding is conducted with a view to the political
benefits accruing from a successful prosecution; the “classic polit-
ical trial,” in which the government attempts to apply legal
sanctions to the political activity of its foes; and the “derivative
trial,” where the issue is framed in the form of a suit for defama-
tlon or a prosecution for perjury or contempt. He gives specific
examples of each type of proceeding and appraises the techniques
and results under varying kinds of political structure. The fune-
tions of the political trial from the government’s viewpoint are
analyzed and the efforts of modern regimes to use the judicial
process, not only for legitimizing the application of sanctions
against a political enemy, but for manipulating public opinion
and rallying mass support for the regime, are discussed. Simi-
farly, the risks to the government and the opportunity for the de-
fense to use the judicial process for its own ends are considered.
In two of his best chapters Dr. Kirchheimer deals with the roles
of the various participants in the political trial. Here he treats
with great insight the function of the judge, the jury, the police,
the prosecutor, the defendant, the defendant’s lawyer and the
witnesses, and shows how they play their respective parts. The
analysis is instructive and provocative throughout.

Political Justice makes an equally important contribution on
a somewhat different level. It is an excellent treatise on the

maintenance of political liberty in a modern mass society

through methods of constitutionalism. One chapter is devoted
to a historical survey of the area of protection aliowed by various
regimes at different times to political opposition. Another, also
one of the best, deals with legal repression of hestile political
organizations, including the basic problem of the treatment of
anti-democratic groups in a democratic society. There is an in-
sightful discussion of the function of an independent judiciary in
a constitutional order, and an intriguing chapter on the contrast-
ing role of a party-directed judiciary in a totalitarian state as ex-
emplified by the judicial institutions of Fast Germany. At vari-
ous points throughout the book Dr. Kirchheimer throws light on
a much neglected aspect of the judicial process in a constitu-
tional state—the dynamics of political repression. “There are per-
ceptive discussions of the use of informers; the significance of in-
sisting upon naming collaborators in political trials; the function
of the security police; the treatment of defectors—including
American insistence upon repentance; and public attitudes to-
ward political deviants. Very little is available today that il-
Iuminates more sharply the problems of a modern democratic
society seeking order, liberty and change under a rule of law.

Added to this, or related to it, the book contains informative
chapters upon the trial of ousted leaders by a successor regime,
dealing principally with the Nuremberg trials, on the practice of
political asylum, and on the granting of clemency in political
cases.

Dr. Kirchheimer’s approach is a wide-ranging one. He con-
siders political justice in many different periods of history, under
a great variety of regimes, as illustrated by numerous cases. His
scholarship is impressive. So are his political and psychological
insights, and the depth of his understanding. He writes with
cosmic objectivity but with a feeling for the human beings in-
volved—both the judges and the judged (to whom his book is
dedicated). Unfortunately, the style is obsure at times, at least
for this reviewer, but as one proceeds it gains in clarity and elo-
quence. There is certainly room for disagreement with some of
Dr. Kirchheimer’s interpretations and with the treatment of some
details. But his study is always enlightening and stimulating—
all in all a brilliant performance.

THaOMAS 1. EMERSON
YALE LAW SCHOOL

s

T

|



60

been stranded on cloud nine; here is a strongly
supported plea for a new ethic, devoid of sug-
gestive workable recourses. In the event of a
“new ethic,” the ugly concept of war coupled
with future “irreversible decisions” threatens to
eliminate amy ethic. A succepsful “new ethic”
is highlyy questionable as poignantly illustrated
by the remarks of Secretary Stimson recalling his
five years s Secretary of War:

. I sek too many stery/ and heart-rendering
decisions ty be willing t¢’ pretend that war is
anything else than what At is. The face of war
is the face of death; death is an inevitable part
of every orden that a wartime leader gives. The
decision to use\the ajomic bomb was a decision
that brought death o over a hundred thousand
Japanese.
and I do not wi

to gloss it over. But this
bated destruction was our least
e destruction of Hiroshima
end to the Japanese war.
ids, and the strangling
astly specter of a clash

It stopped thg fire
blockade; it ejded the
of great land armies.
The Irreveysible Deciston is extremely well
documented. / The credibility of Mr. Batchelder’s
reasoning is/superb and enables one to visualize
the need fdr his “new ethic.” He consistently
illustrates its functioning in limited warfare and
the cold war, but not in the face of total war.
H.D.R.

Political Justice., OTT0 KIRCHHEIMER. Prince-
ton PRINCETON UNIVERSITY PRESS 1961, 436
$8 50.

ATHER than presenting an ideal order or

perfected body politic, Political Justice
deals with a many-sided problem concerning the
use of judicial institutions and devices for po-
litical purposes. Its scope suggests an inherent
difficulty in presentation if theoretical analysis
and documentation are not to be sacrificed for
the continuity and story-telling which is so often
preferred by the general reader. Utilizing a mass
of domestic and foreign source material, Dr.
Kirchheimer, professor of Political Science at
Columbia University, has chosen the social sci-
entist’s idiom and approach, while not losing all
the potentialities for a broader, popular appeal.

Ag a first step toward continuity, the author
has organized his study into three distinct sec-
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tions. In the first part, he deals with the his-
torical and conceptual framework of political
justice, configurations of political trials, and leg-
al repression of political organizations. Then in
the second part, the author introduces the dra-
matis personae, especially the defendant, his
lawyer and the judge. Here, also, he develops
the political integration of the judiciary, and con-
cludes with a discussion of a subspecies of poli-
tical justice—trial by fiat of a successor regime.
Finally, part three concerns the devices of asylum
and clemency as frustrating the action patterns
previously analyzed.

Within this scheme of organization, some ma-
jor themes of inquiry cut through the various
chapter divisions. Perhaps most important is
the question of separation—that is:

If a judiciary operates with a margin of toler-
ance that is set by its own interpretation of
opinion trends and political and moral require-
ments, rather than by the commands of an iden-
tified sovereign, how can it be organizationally
and intellectually equipped to face such contin-
gencies ?

The author concludes that effectiveness of sub-
mitting political conflicts to the courts cannot be
measured satisfactorily within the record of his-
torical process. He, therefore, avoids a collection
of causes célébres, and instead analyzes this de-
vice in terms of what the various parties might
expect by turning to the courts. He inquires
into the degree of justification for styling them
courts as such, as well as under what terms these
conflicts are submitted, sidetracked, or termi-
nated. All of this inquiry is based on the premise
that, in essence, a political trial is aimed at af-
fecting power relations, either by undermining
exigting power positions or by strengthening
efforts directed at their preservation.

Interlaced within the analytical material are
gsome historical examples which provide pleasant
interludes from the heavily documented approach
of the political scientigt., These illustrations are
skillfully chosen and thoroughly appropriate;
so much so that a major criticism of some later
chapters is their absence and the resulting over-
emphasis on theoretical dialectics. One of the
best uses of this device is Dr. Kirchheimer’s
exposition of the Cailloux case in First-World-
War France as an example of court action which
may act as validation or invalidation of an ar-
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The Irreversible Decision, reveals extraordinary
depth in his analysis of events that shaped the
decision to use the atomic bomb and undertakes
a cogent examination of the resulting ethical con-
fusion as he pleads for a new ethic to guide the
political and military decisions of the nuclear age.

The author strikes a remarkable balance
throughout his work between the concept of the
Christian ethic guiding man’s morality and the
military objective fulfilled in World War II by
the atomic bomb and now available in greater
magnitude for a possible World War III. Mr.
Batchelder, who holds a B.D. from Yale Divinity
School and has recently obtained a Ph.D. from
Yale in the field of Christian social ethics, effec-
tively imposes self-restraint as he masterfully
constructs this technical equilibrium.

Mr. Batchelder, in penetrating the historic
and contemporary events of the “decision,” the
drama of the decision itself, the impact and long
term effects upon the minds and emotions of man-
kind, and the added ethical problem posed by the
creation of atomic weapons, disposes of the di-
lemma of characterizing the vast number of per-
sonages involved in a most technically economical
manner; he places individuals in their respective
compartments—scientists, statesmen, militarists,
philosophers—thereby concentrating characteri-
zation on a class basis. Nonetheless, the author
manages to convey to the reader a personal im-
pact from each class. In the years 1989-41, when
the scientists’ efforts to spur the government fo
take direct action in development seemed to be
in vain, such men ag Einstein, Fermi and Szilard
felt as if they “were swimming in syrup.” Com-
menting on the wartime use of nuclear energy
after having urged so stringently the government
to adopt its use, Einstein described the aftermath
of paradoxical frustration he and his contempor-
aries experienced: “If I had known that the
Germans would not succeed in constructing the
atomic bomb, I would never had lifted a finger.”
Vibrantly, the author contrasts the positions
taken by such military strategists as LeMay, Mac-
Arthur, the Chiefs of Staff and the President’s
personal advigors —— positions which confronted
the new President in making his decision. The
author, conveying a profile of President Truman
to the reader, extracts emotional words that the
new President used in reporting to the nation on

his return from the Potsdam Conference in
August of 1945:

Having found the bomb we have used it. We
have used it against those who have attacked us
without warning at Pearl Harbor, against those
who have starved and beaten and executed Ameri-
can prisoners of war, against those who have
abandoned all pretense of obeying international
laws of warfare, We have used it in order to
shorten the agony of war, in order to save the
lives of thousands and thousands of young Ameri-
cans.

We shall continue to use it until we completely
destroy Japan’s power to make war. Only a
Japanese surrender will stop us.

By applying their respective ethics to the use
and consequences of the atomic bomb, the writer
competently contrasts the varying positions taken
by Protestants, Catholics, Pacificists and Non-
Pacifists groups following the “irreversible de-
cision.” The author eruditely criticizes their
fallible positions in light of the traditional Chris-
tian ethic. Robert Batchelder’s reflections are
not limited to these ethical premises of post-war
years (1946-1950). He sacrifices ethical concepts
for the pragmatic problems involved as he ef-
fectively chides the United States’ inept diplo-
matic and political foresight and concludes that
“, .. the decision to use the bomb might well have
been rendered unnecessary . ..” if an attempt
to end the war by political and diplomatic means
had been undertaken sooner. Although deeply
concerned with the ethical -considerations in-
volved in the decigions to make and use the bomb,
the author criticizes the inconsigtencies in the
post-war debates over the use of atomic weapons.
Yet primarily he demonstrates the lack of wis-
dom in letting fears dictate policy in the fateful
years of 1939-45,

Author Batchelder echoes the “voice in the
wilderness” of the cold war as he pleas for a
new ethic to guide the political and military de-
cisions of the nuclear age. He tacitly asserts
that “ .. . what is required is not only a new
understanding of moral principles in each new
historical context, but also a new understanding
of moral principles in each new context.” He
suggests that a firmer grasp upon such future
basic principles coupled with a stronger hold
upon the “just cause” in warfare might avert
future atomic conflicts and mitigate the loss of
human lives. Yet, the reader feels as if he hag
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rest, the political effect of which was calculated
for and had been spent at a much earlier period.

Turning back to the theoretical analysis, Dr.
Kirchheimer in Part Two, discusses major prob-
lem areas of the political trial and the nature
and quality of political jurisdiction. He exam-
ines the relation of the judge to the regime under
which he serves and the problems of differentiat-
ing between political and criminal responsibilty.
Finally, he makes an interesting distinction be-
tween a political defendant and a defendant who
by mischance becomes involved in a political trial.
Using the Powers case as an example, the author
states that whatever the immediate consequences
of the court’s disposition of his case, the political
defendant would have disassociated himself, in
his final plea at the latest, from a defense lawyer
who nominally served his client while working
toward the propaganda interest of the authori-
ties. Powers is presented in the defendant-by-
mischance role because he deferred such a step
until it would no longer affect the outcome of his
trial, but only his eventual reception in the
- United States.

Later on in Part Two, after an extensive dis-
cussion of Communist and non-Communist legal
structures, Dr. Kirchheimer concludes that under
the former political system, legality becomes a
technique of domination. The Communist party
alone decides whether law or another instrument
of social control should be given precedence. Un-
der this view, law serves the ruling group as a
tool for modifying or shaping te development of
gociety, and revolutionary legality stands for
planned, coordinated and disciplinal exercise of
clags rule.

This is not to say, however, that each society
does not have areas where the rule of law is un-
certain, or even nonexistent. These areas may
be distinguished as identifiable geographic areas,
or they may be nothing more than predisposgitions
of certain groups ready to act if the socio-political
configuration changes and restraining influences
appear weak. Perhaps the decisive difference,
as presented in this analysis, between a normal
and criminal state, involves the degree to which
such areas are kept under control and whether
they are encroaching on wider fields of social
activities.

Another interesting area of concentration
within Part Two, is the discussion of the Nurem-

berg Trials. Viewed as a trial by fiat, conducted
under a successor regime which was also the vic-
torious military power, the trials are criticized
from several perspectives. Even though the au-
thor suggests some advantages of a local German
court and trial, he concludes that no greater ob-
jectivity would have been provided:

. . . the claim that the juridical liquidation of
the Nationalist Socialist heritage by the foreign
“victors-successors’” was less dispassionate than
corresponding proceedings before indigenous Ger-
man jurisdictions would have been in 1946 and
1947 is, to put it mildly, hard to believe.

Finally, the Nuremberg discussion is concluded
with one of the more traditional criticisms—that
of the inequality between prosecution and defense.
Unfortunately, lack of resources of the defense
counsel and the establishment, after indictment,
of procedural rules in conformity with Anglo-
American rather than continental practices, are
not persuasively argued as indices of such a dis-
advantage. As a result, the later theoretical
observations are legs comfortably accepted by the
reader who is unable to separate substantively in-
appropriate examples from their supposedly de-
rivative conclusions.

Dr. Kirchheimer, however, certainly has pre-
sented the problematic character of political jus-
tice. His third and final section appropriately
is concerned with the intensive interest which
develops in the ingtitutionalized ways of escap-
ing or mitigating its impact. Both asylum and
clemency are presented as institutionalized de-
vices for countermanding the course of political
justice. This section, even more than those pre-
ceding it, draws on historical and literary source
material which is particularly interesting in a
“survey” frame of reference. Although an im-
pressive college of background anecdotes, these
references, however, tend to clutter and obscure
analytical development. Perhaps such a disa-
bility is less decisive in view of the cbvious diffi-
culties of fitting the study of agylum and clemency
into the more rigorous disciplines of a study
oriented toward the social scieneces.

After such a thoroughgoing examination of
political justice, the author, not unexpectedly,
refraing from presenting any systematic answers
to the wvarious, interrelated problems raised in
the analysis. He does say that political justice
as a concept, is beneficial in that the fight for
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political power, although continuing relentlessly,
would be less orderly without the intercession
of judicial apparatus. Whether such a position
explains Dr. Kirchheimer’s concern over sep-
arateness of the judiciary, and thus integrates
gome of the disparate threads of anaylsis, cannot
be determined from his own statements. This
implication does help the reader to interrelate
various focal points of the author’s impressive
scholarship, and offers a guide for rereading
topic areas of special interest. Perhaps not light
reading as political history or even the usual kind
of jurisprudential exploration, Political Justice
diffuses none of its social-science dissections in
offering the reader a kind of contemporary, legal
documentary with a concomitantly broader,
popular appeal.
W.LE, Jr.

Why Not Vietory? BARRY M. GOLDWATER. New
York: McGRAW-HILL Book Co. 1962. 188 pp.
$3.95,

N the opening\remarks of his newest literary

effort, Why Not Victory?, Senator Barry
Goldwater concedes'that there might not be a
need for this book.} Though his statement is
hyperbolic, the temptation is to concur with the
Senator’s suggestion.

Unfortunately, the byok betrays a crudity of
style which would hampéy anyone whose primary
goal is not to entertain byt to get across certain
essential ideas. As the Senator admits in the
introduction the book was Iyrgely ghost written,

separate parts are collected to form a book.”

The book is a self-styled critique ‘ofAmerican
foreign policy since World War II, . However,
even though the main emphasis is On\events oc-
curing since 1945, the Senator doés not hesitate
to summon higtory to buttress ri’s mentil earth-
works. The work ig divided into thirteel chap-
ters in which the Senator attendpts to explaly why
or how America has failed in certain aredg of
crucial policy making and execution. Among\the
topics he deals with are: the U-2 incident, Ameri-
can failures in Cuba, the Monroe Doctrine, the

World Court, disarmament, the United Nations,
Red China, and the war of the future. As the
number of topics might indicate, coverage could
hardly be more than superficial in the space of
this brief work.

Senator Goldwater’s basic thesis is that Amer-
ican foreign policy, at the outset, is based on the
proposition that there can be no victory over
Communism, and that from this propgsition flow
all of the United States’ inabilities o cope ade-
quately with the Communist bloc’¥ designs for
world conguest, Since, as he sdes it, the op-

ctory and it will be
/. For the substance of
* contained in this work
an rock.

g from a basic lack of knowl-
pounded by an acute case of

suclf action might do to our\prestige in an organiza-
t? such as the United Natipns., Nor were we re-
ricted by oversensitiveness t \‘ihe reaction of other

owers to actions we might take. We certainly
weren’t the most powerful nation‘pn earth at the turn
of the century. Nor were we t?Xa richest or most
influential. But we were, in our couvictions and on
our willingness to back them, among the most inde-
pendent of nations then flourishing. \It was this in-
dependence—strong, virile, and unafraid—that led us
to challenge a much mightier Spain and call her to
account for her tyranny over our Western Hemis-

long quotation, the reviewer feels it is
best to let the Senator speak for himself.
word in the quotation—that which best expresses
the substantive tone of the Senator’s nostalgia—isg
determination. This thought rung throughout the
book: that in situation after situation America
has lost her determination to follow her convie-




Political Justice. The Use of Legal Procedure for Political Ends (La justice politique.
L’emploi des procédés judiciaires & des fins politiques), par Otto Kirchheimer,
Princeton, New Jersey, Princeton University Press, 1961, 452 pages.

(’est avec une réelle maitrise que M. Kirchheimer aborde le probléme aussi ample que
dramatique, et toujours actuel, de ’emploi par la machine étatique au pouvoir des
procédés judiciaires a des fins politiques. Professeur de sciences politiques a la Columbia
University, M. Kirchheimer apporte ici une contribution trés substantielle qui enrichira
assurément la littérature sur la question. On ne saurait assez insister sur la haute qualité
de son étonnante érudition, liée & un esprit juridique de premier ordre et 4 une richesse
d’informations présentées avec une louable objectivité, nuancée, il est vrai, d’'un soup-
¢on de cynisme, Il parait presque impossible de procéder, dans le cadre limité d’un
compte rendu, 4 une analyse détaillée d’un ouvrage de cette envergure, dont la lecture
offre une véritable mine d’informations et de réflexions. Nous nous bornerons donc a
faire ressortir quelques-unes des théses principales de Pauteur.

A juste titre, M. Kirchheimer choisit comme point de départ la triste vérité, maintes
fois mise en lumiére par Phistoire mondiale, & savoir que tout systéme politique a ses
adversaires ou qu’il les crée dans le cours du temps, Une des mesures fréquemment
prises pour les combattre est le recours aux organes de Padministration de la justice.
D’aprés M. Kirchheimer, les procés politiques prennent les trois formes-types suivantes
10 celle o1 un délit de droit commun fut commis dans un but politique et oll un procés
mené d’une maniére efficace peut apporter des avantages politiques ; 2° celle du procés
politique dit classique. ol un régime donné cherche A incriminer son adversaire,
mettant en cause I'activité publique de celui-ci afin de 1’éliminer de la scéne politique ;
30 celle d’un procés politique « oblique » ol 1a manipulation habile d’armes telles que
diffamation ou parjure peutl jeter le discrédit sur Pennemi politique.

C’est 4 Panalyse minutieuse du cadre historique, méthodique et conceptuel de ces

- trois formes de procés politiques, qu’est consacrée la premiére partie de l'ouvrage,
largement illustrée de cas réels. On ne peut qu’admirer la finesse avec laquelle 'auteur
y fait ressortir, entre autres, le probléme juridique toujours délicat de la délimitation
entre le délit de haute trahison et de la simple opposition 4 la politique gouverhementale.

La deuxiéme partie attirera encore davantage 'attention du juriste, car Yauteur y
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analyse en détail les dramatis personae du procés politique, et en particulier le juge,
Paccusé et son défenseur. Plusieurs pages de ce chapitre transplantent le lecteur dans
P’ Antiquité, car le professeur Kirchheimer n’omet pas d’enrichir de ses réflexions les
données sur le déroulement du procés de Socrate, et de celui de Jésus.

Mais ¢’est précisément ce chapitre qui risque de décevoir, voire de heurter le lecteur,
C’est d’abord le fait de voir classé sous la dénomination de procés intenté par un
« régime-successeur » le procés de Nuremberg, événement unique dans Phistoire du
monde en réponse a Vévénement unique que fut le crime des nazis. Ce terme aussi
artificiellement subtil que cynique dans ce contexte, parait pour le moins difficilement
applicable au Tribunal militaire international de Nuremberg qui n’était pas composé —-
comme le veut M. Kirchheimer — des seuls quatre partenaires victorieux, C’est le
monde civilisé tout entier, représenté par les spectres des victimes, qui jugeait les grands
criminels nazis, et ¢’est en son nom, au nom de la conscience mondiale, que fut rendu le
jugement de Nuremberg, Certes, on connait les multiples critiques doctrinales, forcément
stériles, du fondement de ce proces, portant sur la compétence du Tribunal ; 1a défini-
tion du crime contre 'humanité et de la guerre d’agression, ainsi que sur la rétroactivité
des éléments constitulifs des délits définis; sur Vapplication d’une procédure étran-
gére, la procédure pénale anglo-américaine au Continent ; sur le probléme du devoir
d’obéissance & Yordre recu, invoqué par la défense — et beaucoup d’autres,

On peut se demander pour quelle raison le professeur Kirchheimer se propose de
revenir, une fois de plus, sur toutes ces mises en question nullement innocentes ? ¢’est
un vrai choc d’autre part, que de voir auteur y ajouter le reproche du T'u quoque.
Certes, les développements ultérieurs pourraient justifier ce reproche auquel — comme
le souligne 'auteur — pourrait seul échapper Parchange, descendant sur terre au jour
du jugement dernier. Il nous parait préférable de garder en mémoire, avec respect et
reconnaissance, le procés de Nuremberg et de le considérer comme un monument
historique qui reste beau méme si le temps y a fait ressortir quelques défauts, L’auteur
admet d’ailleurs que ce proces fut «une opération moralement et historiquement
nécessaire », tout en se demandant si un tribunal autochtone n’aurait pas été plus
approprié pour juger les criminels nazis. Or, il faut espérer que le déroulement des
proces récents en Allemagne, et surtout de celui des accusés du camp de concentration
d’Auschwitz, a montré & M. Kirchheimer le contraire. Le procés de Nuremberg fut non
seulement « une opération nécessaire », mais aussi le seul exemple d’un « procés poli-
tique » profondément juste, ol « le grotesque et la monstruosité » de tout proceés poli-
tique, justement évoqués par auteur pour d’autres exemples ne sauraient étre applica-
bles. En effet, comme le grotesque et la monstruosité consistent dans le fait, que le juge
d’un procés politique est obligé d’affronter un accusé qui insiste sur la justesse de ses
actes au nom d’une justice qu’il invoque, sur quelle « justice » pourraient se baser les
criminels du procés de Nuremberg ? C’est cette définition méme qui exclut ce proceés
historique de la catégorie des « procés politiques »

La derniére partie de I'ouvrage apporte une trés intéressante analyse de « la justice
politique modifiée » a savoir des problémes du droit d’asile et de la clémence.

Le livre de M. Kirchheimer est présenté de manidre 4 faciliter sa lecture, malgré la
richesse des détails, car trois index y sont inclus, dont un apportant une liste des cas
jugés par les tribunaux américains et discutés par 'auteur, un deuxidéme qui contient
une liste des noms, et un troisidéme qui est une table des matiéres détaillée,

A. FLATAU-SHUSTER
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Kmcuusmver, O. Political Justice: The

Use of Legal Procedure for Political
Ends, Princeton: Princeton University
Press, 1961. Pp, xiv, 452.

The term political justice as used
in this book adverts to the utilization
of the devices of justice to bolster or
create new power positions. Its aim is
to enlist the judiciary in behalf of
political goals. In the first of three
parts, the cases, causes, and methods
of political justice are treated, the
nature of the changes in the structure
of state protection in recent years as
contrasted with earlier practices being
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initially defined. The political trial
and the various types of legal repres-
sion of political organizations are then
" considered, Resort to the courts may
be of necessity, choice, or tnere con-
venience. The political trial may in-
volve a common crime, the exploi-
tation of which may be politically
advantageous, or the subjection of an
opponent to public incrimination or
defamation, perjury and contempt.
Causes célebres, like those of Caleb
Powers for the murder of Governor
Goebel in 1900, Joseph Caillaux for .
treason against France in 1918, and
Reich President Friedrich Ebert’s
defamation action in 1924, are used
illustratively. The nonconstitutional
trials of Andre Bonnard in Switzet-
land, Otto John and Heinrich Agartz -
in West Germany, and various de-
fendants in Communist countries and
Nazi Germany held after the second
World War are described to dem-
onstrate how the area of politically
prohibitable activity has been en-
larged. That the trial is a manipulable |
technique in the process of repressing
hostile groups, even within the frarie-
work of democratic institutions, is
affirmed in Part One’s historical and
analytical account of the forms of
treatment applied by established
regimes to opposition groups.

In Part Two, the organizational
and societal framework for judicial
action within a constitutional and
one-party regime is described. Here
there is much that will interest the
student of comparative law, ranging
from an account of judicial recruit-
ment on the continent and in Anglo- -

American practice, through a con-

sideration of varying approaches to
the prosecution of political deviation,
The judge gets the major portion of
the attention; though an occasional
participant in the community’s vital
policy actions, he checks, remodels, or
forces changes through “interstitial”
action, invokable only when sought
after. In the heterogeneous society,
the absence of commenly accepted

BOOK NOTICES

“jurisdictions are compared. How the
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starting propositions precludes impar- |
tiality; where there is homogeneity he '
may be a mere shuffler of legal tech- !
nicalities. Such is suggested to have i
been the case in the trial of the Amer- !
ican Communist Party in 1949, illus-
trative of the international nature of
the twentieth century political trial,
serving, as it does, as a focal point :
for political strategy throughout the
world, Within the Soviet orbit, to b
which this proposition necessarily P

applies, the goal is maximal harmony :

between judicial activity and official

policy, with every case “ideally” de- _
cided in the light of the contribution |
renderable to the momentary pro- . i
gram’s fulfillment. Here the content
of legality shifts to permit enforce-
ment of norms deemed within “points
of concentration.” Germany’s Na-
tional Socialist regime is distinguished
as never having bad as its goal any
basic change in property relationships
and social stratification; the law’s con-
tinuity was insisted upon while its :
revolutionary features and innate law- !
lessness  were conveniently: over-

looked. Trial by fiat of-a successor

regime, as exemplified by the Nurem-

berg war crimes trial, is considered

finally in Part Two, with attention

specifically directed to four of the de-

fense’s rejoinders and the general

question ‘of jurisdiction in cases of

this nature.

Asylum and clementy, devices for
the countermanding of the course of
political justice and the frustration of
its effects, are discussed and analyzed
in Part Three, in the course of which .
practices and customs in different

’ .

shifts in political constellations and
usages affect the approaches of adjudi-
cating and adjudicated, how they in-
termesh with time-honored practices
and traditional principles, and how
they relate to the irreducible re-
mainder beyond rational determina-
tion are political issues to which atten-
tion is directed. In the Soviet Union,
for example, traditional : nineteenth
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century notions of political asylum as
a noble service to be granted to the
politically persecuted clash strikingly
with a practice that predicates refuge
upon the individual’s serviceability to
the party machine. Some vestiges of
hallowed tradition, that America is a
haven to all comers, exist in the
United States, although three decades
of restrictive immigration policies
have narrowed the scope of asylum
chances, Great Britain most stead-
fastly upholds a liberal asylum tradi-
tion, while West Germany’s Basic
Law is permissive, but the list of
_countries neglectful of asylum prin-
ciples is considerable, Necessarily,
present day conditions involve govern-
ments in economic, public welfare,
and administrative headaches, dealing
as they must with huge masses of the
politically persecuted, but, as is the
case with the clemency device, where
some subjectivity seems warranted in
the light of humanity’s present per-
formance, political asylum appears
vindicable in a deeply divided world,
setting, as it does, some limit to any
regime’s power,

Professor Kirchheimer, by seeking
to relate political content to juridical
form and exposing it, performs, by
this act alone, a notable service. Be-
cause justice in political matters is
more tenuous than in any other field
of jurisprudence, and because our
interpational professions rarely co-
incide with our politico-national prac-
tices, his use of materials from many
sources to evolve a less diffuse notion
of what surrounds us warrants an
accolade. He convincingly develops
the theses that every political re-
gime has its foes; that courts sit in
readiness to settle conflict situations,
and in so doing, eliminate political
foes according to prearranged rules;
and that beyond their power to
authenticate official action, the courts
have become a dimension through
which many regimes can affirm their
’polxcnes and integrate the ﬁPopulauon
into thext polmcal goals.

he sweep '
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of his scholarship ‘is immense; he
ranges over Greek, Roman, Euro-
pean, and American referents; he
historifies, he classifies, he analyzes,
he compares. His toughmindedness
shows through in many a well-
turned phrase and jugular charac-
terization. But his direction, more
often than not, seems uncertain, and
his value system, more frequently
than less, scems vague. Political jus-
tice is on the one hand denigrated,
and on the other, condoned. The
“judicial space” within which it is
found to be operative is not suf-
ficiently defined to give to it a func-
tioning personality. It is an “eternal
detour, mnecessary and grotesque,
beneficial and monstrous”; without
political justice and the intercession
of the judicial apparatus, the fight
for political power “would be less
orderly.” It begins to fill all voids and
in the process of being neutralized
prompts evocation of the question
whether it is not indeed consonant
with justice. To this question an
answer is wanting, One can under-

stand why it is of importance for’

the Supreme. Court of the United
States to decide whether a question is
justiciable or political; if the latter,
the result, if one follows, is not of

the Court’s direct making, Why jus-
tice should be subdivided in the pres-
ent endeavor requires clatification,
which may well be the very next
undertaking that the author embarks
upon,

HILLIARD A. GARDINER

Paumer, N, D. The Indian Political

System, Boston: Houghton Mifflin
Co,, 1961, Pp. x, 277,

India is undoubtedly the pivotal
country in South Asia; where she goes
politically and economically over the
next decade will determine in large

- measure the fate of the rest of South
*Asia, and probably much of the rest
of Asia as well, Tt is thus fitting that
attention be directed to this addition

Nt
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spéeifique et une continuité certaine, par-
ticulidrement en ce qui concerne les deux
grands principes de base du léninisme, 2
savoir la domination du Parti sur les
masses, qui a comme but final la révolu-
tiofi mondiale, et la négation de la liberté
individuelle telle qu’elle est comprise en
Occident, avec son corollaire économi-
que : la lutte continuelle du Parti contre
Pentreprise privée et contre 'accumula-
tion de la propriété privée.

Labedz et son équipe d’experts parlent
trop bri¢vement de cette continuité et de
cette logique spécifique du marxisme-
léninisme officiel ; par contre ils nous
entretiennent abondamment de [l'autre
aspect de la question, auquel nos obser-
vateurs des problémes soviétiques accor-
dent trop peu d’attention, 2 savoir les
« girations » de fa pensée marxiste, dont,
nous affirme la priére d’insérer, Labedz
est un éminent spécialiste. Ces « gira-
tions » sont bien entendu le signe du risque
extréme que court le marxisme moderne
antiléniniste, incapable, en dépit du brio
intellectuel de ses promoteurs, de se dé-
gager complétement des contradictions de
la doctrine classique.

Aprés une lecture compléte du Réwi-
sionnisme — que doit entreprendre tout
étudiant sérieux du marxisme-léninisme —
les restrictions imposées dans le passé aux
philosophes soviétiques et maintenant aux
philosophes des pays satellites, la série des
chasses aux sorcitres idéologiques, des
purges et des auto-accusations philosophi-
ques deviennent compréhensibles. Aussi
compréhensible est la détermination des
idéologues sovibtiques de coller & Lénine,
méme si cela signifie en méme temps
2. >
Iabandon de Marx. C. Olguine

Orro KircuurmEir : POLITICAL JUS-
TICE. The Use of Legal Procedure
for Political Ends. Princeton Univer-
sity Press, Princeton, N. J., 1961,
452 pp. :

7
M__jmfc, AL
G// 3 )

Comme son titre indique, le livre
&’Otto Kirchheimer, Justice politique, est,
en méme temps, une étude juridique et
un traité politique consacrés aux particu-
larités des crimes politiques et aux diffé-
rentes fagons de les combattre. Ce livre
est profondément actuel, tant par son
sujet que par son contenu. La vaste éru-
dition de- Pauteur lui a permis de con-
duire son investigation sur la base non
seulement des événements des dix der-
nidres années, mais encore de ceux d’un
passé lointain. Le lecteur peut ainsi com-
parer et apprécier la pratique de ce passé
lointain avec les moyens dont on use de
nos. jours pour lutter contre les crimes
politiques, avec ou sans l'aide des tribu-
naux. .

Citoyen allemand, 'auteur est. particu-
lidrement familiarisé avec la pratique de
la justice politique en Allemagne, non
seulement .sous le régne du nazisme, mais
aussi, aprés la guerre, en République Dé-
mocratique Allemande. Ne sachant pas le
russe, il n’a inclus dans son travail trés
substantiel aucun chapitre concernant la
justice politique soviétique, mais parle
beaucoup de I’Etat totalitaire en général
et de son systéme de répression des oppo-
sitions politiques. Cela le dispense d’un
examen détaillé de la pratique judiciaire

* sovibtique, d’ailleurs bien connue pour

avoir été déja abondamment décrite. Ce
que nous apprenons ici de la pratique
judiciaire en République Démocratique
Allemande est parfaitement suffisant pour
nous permettre de juger le systéme judi-
claire de n’importe quel pays au pouvoir
des ‘communistes.

Comme le montre Kirchheimer 4 bon -
droit, c’est sous Staline, & plus d’un titre,
que lasservissement de la justice 3 la ré-
pression des oppositions politiques at-
teignit son point de perfection. Mais la
Yougoslavie aussi a connu de semblables
proc%s, et ceux de la République Démo-
cratique Allemande sont des modeéles en
matiére de préparation d’une affaire ol
la sentence est fixée d’avance.

S
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Au surplus, Pauteur n’a pas voulu ré-
diger un traité dirigé spécialement contre
les régimes communistes. Il cite maintes
fois les excés imputables aux oppositions
religieuses et raciales en Afrique du Sud,
en Algérie, en FEspagne, en Allemagne,
etc. Il entend montrer combien il est né-
faste,  moralement et politiquement, de
ruiner Pautorité de la justice, en trans-e
formant un procés judiciaire en spectacle
politique, en privant le juge d’une libre
appréciation des preuves, en limitant le
choix des moyens de défense.

L’auteur montre en outre que le juge,
dans les procés politiques, est moins le
« gardien de la loi» qu'un représentant
loyaliste- du pouvoir, Plus étroitement il
est lié au pouvoir, plus fidelement il re-
présente les vues du groupe ou du parti
dirigeant, et plus la sentence est prédé-
‘terminée (p. 176). LA ol le sort de la
majorité de la poulation est réglé par une
minorité insignifiante, il ne peut y avoir,
entre le juge et des individus en réalité dé-
pourvus de droits, de relations déterminées
par le principe de I’égalité de tous devant
la justice (p.210). Une justice de classé
ne saurait &tre impartiale (p. 217).

Les remarques de notre auteur sur le
rble de la défense dans les .procés politi-.
ques sont’ également trés intéressantes.

L’avocat ne se trouve pas dans une
situation qui ’oblige & prendre la défense
de Paccusé comme le médecin apporte ses
soins & tout malade. Le défenseur ne peut

- pas perdre de vue que tout ce qu’il dira
en faveur de I'accusé laissera inévitable-
ment I’impression qu’il est solidaire de son
client. Lénine, ainsi que le montre Kirch-
heimer, recommandait aux défenseurs po-
litiques de s’efforcer de détruire par le
ridicule les arguments de P’accusation, en
laissant & Paccusé le soin de défendre ses
actes (p. 245). o ' : '

Tout cela montre que le crime politique
est une sorte particuliére d’infraction. Les
codes et la recherche théorique les traitent
i part.
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Le livre de Kirchheimer n’est pas & pro-
prement parler une étude juridique, en-
core quelle puisse étre trés utile aux ju-
ristes. :

Le mérite de l'auteur est d’avoir mis -

Paccent sur les doutes qui ne peuvent pas

‘ne pas naltre quant au caractére criminel

d’actes qualifiés d’hostiles 2 DPEtat et
poursuivis comme tels, mais qui, en réali-
té, ne sont que des manifestations de mé-

-contentement 3 Pégard d’un régime. Est-

ce un crime que d’agir en faveur d’un
changement de régime, que lutter pour un

droit nouveau, que de critiquer le gouver-.

nement ? Ol est la frontiére entre "oppo-
sition légale et cette «lutte pour le droit»,
que le célébre juriste allemand Ihering
considérait comme le facteur naturel de

Pévolution du droit ? Telles sont les ques-

tions posées par Kirchheimer (p.31 2 35)
ou qui découlent des faits produits et
éclairés par lui. . ,

Si Kirchheimer connaissait la littérature

juridique russe, il pourrait trouver dans

les travaux des représentants de 1’école
psychologique de droit, chez Petrajitsky
(Théorie du droit et de la morale) et chez
Guins (les 1dées modernes dans le do-
maine du . droit) bien des points communs
avec ses propres considérations sur le ca-
ractére « conditionné » des normes’ juridi-
ques, sur les « époques de transition » et
sur I’évolution des notions d’« intérét » et
de «volonté » du peuple. L’enseignement
de Pécole psychologique, qui montre com-
ment se crée le droit « intuitif », en désac-
cord avec le droit « positif » en vigueur

" (Petrajitsky), et comment & partir d’une
J Y p

foule de convictions intuitives concordan-
tes naft une nouvelle conscience juridiqué
(Guins), trouve, & son ,tour, une confir-

‘mation dans les données de Kirchheimer,

ainsi que dans ses généralisations. La né-
cessité urgente de réformes devient par-

fois si évidente que seule I'issue — le suc~

cés ou Iéchec — de la lutte pour ces ré-
formes peut, dit Kirchheimer, résoudre la
question de savoir qui a raison et qui a
tort (p.240). Quand les infractions 4 la
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loi deviennent trop fréquentes, le pouvoir
ne peut plus les chtier toutes et ne pour-
suit plus que ceux qui se préparent a
P« insurrection ouverte » (p.241).

Comment sortir des contradictions et
des conflits d’opinion sur les voies bonnes
ou mauvaises menant 3 la réforme de
Pordre existant, sur la nécessité ou la
nocivité des projets et programmes propo-
sés ? Pour cela, il suffit de confronter les
régimes totalitaire et démocratique. Kirch-
heimer définit le premier comme un sys-
téme ou la libre: émulation” des idées et
des forces sociales est frappée d’anathéme,
ol une planification et une direction cen-
tralisées remplacent les associations libres,
mises hors la loi (p.295). Le droit se
transforme en instrument du pouvoir et
chaque individu doit conformer sa vie et
son activité au plan imposé d’en haut.

Qulest-ce que la loi, quelles sont les
sources du droit ? En République Démo-
cratique Allemande,. dont le régime est

cité par lauteur comme modele de sys-

téme totalitaire, le pouvoir exécutif consi-
dére la loi inscrite dans la comstitution et
n’importe quelle circulaire administrative,
w’importe quelle résolution des organis-
mes dirigeants, n’importe quel discours
d’un chef du régime, n’importe quel ar-
ticle paru dans lorgane officiel du Parti,
voire n’importe quelle conférence explici-
tant quelque point important de la doc-
trine communiste comme également impé-
ratifs (p. 297). La légalité, nous dit
Pauteur, représente, dans ces conditions,
une combinaison de la loi et d’une inten-
tion. Le juge n’est qu'un fonctionnaire
entre d’autres, et il doit, comme tous,
suivre strictement & la fois les ordres et
les «signaux « donnés d’en haut et mon-
trant la direction politique.

Ay contraire, un Etat fondé sur le droit
se borme & contenir les oppositions dans
des limites garantissant la sécurité et
ordre. L’opposition bénéficie de la pro-
tection de la loi, mais par 1a méme s’im-
pose & elle la conscience qu’elle doit rester
dans les limites de la loi. La constitution

de la Cinquitme République donne - au
président de la République le pouvoir de
mettre le parti communiste hors la: loi,
mais de Gaulle n’a pas usé de ce droit.
Le respect de la légalité par I'une des
parties incite lautre 3 rester elle aussi
dans le cadre de la loi. Au contraire, les
violences commises en Algérie et en Fran-~

~ce par I"O.A.S. ont provoqué une inévi-

table réaction de contre-terreur. La jus-
tice politique, dit Kirchheimer pour con-
clure, sert les intéréts de la politique, mais
ce service peut prendre des formes diver-
ses. En régime totalitaire, le juge, devant
une affaire politique, cherche la décision
désirée par le pouvoir, alors que le juge
d’un Etat fondé sur le droit garde la
liberté de ses moyens d’action et s’inspire
non de ce qui est nécessaire au pouvoir
3 un moment donné, mais de ce qui peut
rester une décision valable aussi pour
Pavenir (p. 424).

Le probléme des délits politiques est
complexe, car la politique fait irruption
dans le domaine de la jurisprudence cha-
que fois qu'une ‘affaire touche la défense
du régime existant et les pouvoirs qui le
représentent. Kirchheimer a raison de
joindre & son livre deux chapitres spéciaux
et trés substantiels qui traitent du droit
d’asile, dont 'usage est si fréquent de nos
jours, ainsi que du droit de gréce ou
damnistie, qui sont, dans une certaine
mesure, des compensations au systéme de
répression des ennemis d’un régime exis-
tant. Mais il manque & son livre certains
principes conducteurs de lege ferenda :
il aurait pu souligner que ne peuvent de-
meurer impunis des crimes contre les lois
protectrices de principes moraux essen-’
tiels, comme celles qui poursuivent le ter-
rorisme et la trahison ; mais qu'une oppo-
sition qui n’a pas recours 3 la force ne
peut, en aucun cas, étre considérée comme
un crime ; que le systéme du parti unique
est la base du régime totalitaire antidémo-
cratique, violant le droit du peuple d’ex-
primer librement sa volonté, et que, vu-la
situation internationale, aucun Ktat ne




peut retrancher derriére sa « souveraineté »
et prétendre échapper ainsi & laction’ des
organismes internationaux, . quand il se
rend coupable. de terreur massive et de
© génocide dans la. poursuite d’ennemis de
classe, ou' d’adversaires politiques, raciaux
ou religieux,

: G. Guins

CHARL]:s WARREN HOSTLER : TURKEN
UND SOWJETS. Die historische Lage
und die politische Bedeutung der Tiir-
ken und der Tiirkvolker in der heu-
tigen Welt. Alfred Metzner Verlag,
Francfort-sur-le-Main, - Berlin, 1960,
264 pp. et 5 cartes.

Parmi les travauX scientifiques récents
se trouvent des études particulidrement

intéressantes et précieuses, s’imposant A

Pattention du public et de la critique.

" Clest sans aucun- doute A cette catégorie
qu'appartient le travail du chercheur amé-
ricain Charles Warren Hostler, publié

pour la premidre fois en anglais en 1957

a Londres (Tiirkism and the Soviets, The

Tiirks of the World and their Political

Objectives. Georges Allen, Ltd.) et ’on

doit se féliciter de linitiative de 1’4diteur

allemand a qui nous devons la traduction
allemande qui fait I’objet du présent comp-
te rendu.

Au cours des dernidres dizaines d’an-
nées, la science mondiale sest enrichie de
nombreux travaux concernant les peuples
tiirks et la situation de ceux qui vivent
en Union Soviétique. Il suffit de rappeler
les ceuvres des savants turcs suivants:
Khalil Inaltchik, Akhmet Temir, Baymir
za Hayit, Abdullah Soisal ; celles des sa-
vants occidentaux que sont G. Jischke,
B. Spuler, J. Benzing, G. von Stackelberg,
N. Poppe, W. Dubrowski, A. Bennigsen et
maints autres qui ont apporté leur contri-
bution 4 I’étude du monde tiirk passé et
présent. Cependant, la plupart des tra-
vaux récents en ce domaine sont consa-
crés a des problémes ou A des secteurs
particuliers du monde tiirk : & la Turquie
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proprement dite, au Turkestan, & IIdel-
Oural, au Caucase et 3 la Crimée ou en-
core a des questions historiques spéciales.
Parmi les travaux relativement peu nom-
breux et qui embrassent des ensembles
assez larges du monde turc, il faut acor-
der une attention particulidre aux trés
intéressantes études de G. von Mende :
Der nationale Kampf der Russlandtiirken
(Berlin 1936), de Zeki Velidi Togan :
Bugiinkii  Tiirkili (Ti#irkistan) ve yakmn
taribi (Istanbul 1942), et de R. Pipes : The
Formation of the Soviet Union. Commu-
nism and Nationalism. 1917-1923 (Cam-
bridge, Massachusetts 1954). L’intérét par-
ticulier du récent livre de Hostler consiste
sans aucun doute en ceci qu’il s’efforce de
présenter au lecteur un tableau large et
complet du passé récent, de la situation
actuelle et de la signification politique de
tout le monde tlirk d’aujourd’hui. L’un
des critiques de cette ceuvre a eu raison
de faire remarquer quil s’agit 1a' de «la
premiére et unique étude résumant Pen-
semble. de la situation » du monde con-

sidéré.

Le livre comprend cing chapitres. Dans
le chapitre introductif, lauteur attire
Pattention du lecteur sur Pimportance
mondiale du probléme que souléve le
monde tiirk, lequel occupe une surface
immense, des rivages de la Méditerranée

et de la moyenne Volga, a 'ouest, aux

frontiéres de la Mongolie, & Pest; et fait,
selon les propres termes de- Hostler,
I’ «objet du grand litige géopolitique »
de notre temps, Il est intéressant de faire
remarquer que l'un des critiques anglais
de I’euvre de Hostler a souligné spéciale-
ment Iimportance économique et stratégi-

“que de cet espace dans la politique mon-

diale. actuelle. Dans le domaine politico-
national, les moments les plus remar-
quables du probléme pantiirk furent, au
xx¢ siecle, la naissance et le développe-
ment de l'idée de tiirkisme, le mouvement
de libération d’une Turquie nouvelle, na-
tionale, avec 4 sa téte le grand Atatiirk,




 Political Justice. By Otto Kirchheimer. \/\
Princeton. $8.50. ]

A sophisticated but not cynical critique of

| the judicial process as an instrument of

I political power. Drawing upon a wide

variety of cases, celebrated and obscure, the

‘author has produced a work that will be

1‘ consulted by students of the political process.

The Political World of American Zionism.
By Samuel Halperin, Wayne. $8.

The struggle of American Jews to achieve
;national statehood. Carefully researched,
| dispassionately reported: a fascinating case
‘study of one of our most complex interest
groups, marred only slightly by the super-
iimposition of currently popular but un-
necessary conceptual apparatus.

v, 1962
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\t\kllis is a special issue, touched upon only in a peripheral way in this careful
and valuable study.

Um\z@rsity of Alberta, Galgary FreDERICK G. HEYMANN
\
N

MICHAE‘& J. Rura, Reinterpretation of History as a Method of Further-
ing Communism in Rumania: A Study in Comparative Historiog-
raphy. Washington, D.C.: Georgetown University Press, 1961. X1
+ 128 pp. ‘$2.50.

Mr. Rura’s stu\c?% is a timely presentation of a theme which could more
fittingly be entitleds, “The falsification of history as a method of Communist
indoctrination.” Thie author tackles the subject in an academic way by com-
paring Rumania’s presCommunist historical tradition with that manufac-
tured by the Communist historians. Implying that the old school laid itself
open to attack by underscoring national themes and minimizing revolution-
ary currents, the author recognizes nevertheless that the basic preoccupation
was the search for truth. The description of the methods used by current
historians to destroy the tradit'io\nal interpretation and substitute their own
version makes it obvious that the'term “reinterpretation” should properly be
discarded. "

Rejecting virtually all the traditional tenets as unscientific, current his-
torians have changed the periodization to conform to the Marxist pattern,
substituted Slavic for Roman origins, eyaded religious and national prob-
lems by considering only social and economic ones, replaced exploits of
princes with themes of social unrest, stressed, the liberating role of Russia in
contrast to the exploitation of the Western poyers, censored all embarrassing
problems, particularly in contemporary political history up to 1944, and
filled the vacuum with a mythical Russo-Rumanian revolutionary theme.
Mr. Rura stresses the methods by which all this was achieved by heading his
chapters: Reinterpretation by omission, substitution, emphasis and corrup-
tion—a division which entails a certain amount of rspetition. The author
certainly deserves to be commended for his painstakingg%amination of Com-
munist documentation—materials which are not always €asy to obtain.

The weakest side of Mr. Rura’s analysis is that dealing\with Rumania’s
prewar historiography, which, assuming that there is a basis\{or comparison
with that of the postwar period, is presented in an oversimplified way. The
choice of authors cited is not sufficiently discriminating, and My. Rura too
often bases his opinions on foreign writers who cannot be ran& d as pre-
Communist Rumania’s foremost historians. Some of these lacunae stgm from
the unavailability of many traditional works in the West, which ih_itself
provides eloquent testimony to the effectiveness of Communist suppresgion.

Oxford University

Orro KIRCHHEIMER, Political Justice: The Use of Legal Procedure for
Political Ends. Princeton, N.J.: Princeton University Press, 1961.
xiv + 452 pp. $8.50.
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The Introduction to Professor Otto Kirchheimer’s volume seems to commit
the author to a comprehensive analysis of a highly significant but extremely
elusive phenomenon. But the actual structure of the book follows a con-
siderably more eclectic design. As the table of contents indicates, the
emphasis is upon certain selected phases or aspects of political justice, and
its contribution lies in an exceedingly informative survey of examples of
the thing being defined rather than a systematic exposition or inventory of
its essential attributes. Part I is devoted to a review of the cases and methods
illustrative of political justice; Part II to the complexion of the components
of the trial situation in a political case, that is, the roles of judge and de-
fendant vis-w-vis the state; and Part I1I to certain means by which political
justice is modified, that is, asylum and clemency.

From an institutional point of view the chief merit of the book for Anglo-
American readers lies in the author’s survey of the work of the continental
“constitutional courts” in relation to political controversies. His command
of these sources is—at least to the best of this reviewer’s knowledge—
admirably complete, and it would be highly desirable if students of domestic
public law would take more careful note of such comparative data.

From a more topical point of view, the author’s principal contribution
lies in his treatment of the predicament of democratic constitutional regimes
(the so-called open societies) when confronted by claims to the exercise of
freedom of speech, press, and assembly by organizations dedicated to the
ultimate overthrow of governments which cherish such freedoms. Professor
Kirchheimer’s recurrent references to this problem—combining, as they do,
a familiarity with both Anglo-American and continental precedents—are
extremely valuable. This perspective, for example, enables him to discuss
the clear and present danger test (which our own publicists have a tendency
to praise or damn rather uncritically) with sober appreciation of both its
merits and limitations.

The foregoing tributes must be offset by certain reservations. As already
suggested, the promise of the book on the theoretical plane is hardly ful-
filled. “Political Justice” cannot be adequately defined without putting
down a firm jurisprudential foundation, and this Professor Kirchheimer
does not do. His view of the relationship between law and the state, for
instance, is only tangentially reflected in his discussion of other subjects.
Consequently, the reader is deprived of a frame of reference for the concept
of “legality” which is constantly and necessarily so employed in contra-
distinction to “that which is merely ordained by the Powers that Be.”

This means that the book presents facets of his professed subject rather
than, the definitive categories the reader may have been led to expect. It
also frequently means that the categories he does use are inadequately
explained. In Chapter 4, for example, a minority regime’s admittedly
constitutional repression of democratic movements is treated as no less
exemplary of illegality than a majority regime’s unconstitutional repression
of minorities. The inference here is either that the preconceptions of
political democracy (the universal franchise, etc.) are directly incorporated
in the rule of law, or that equality, in the sense required for full political
democracy, is part of a natural law order which in turn furnishes the test
of legality. Yet the reader cannot be sure that such an inference is intended




158 Slavic Review

because a philosophical position sustaining them is nowhere formulated.

Finally, the author’s style is not conducive to easy reading and it is some-
times ponderously verbose without the excuse of profound content. On page
6 of the introduction, for instance, the author demonstrates an uncanny
ability to fatigue the reader in the course of a relatively short sentence. I
quote: “The more elaborate the paraphernalia of authentication the greater
the chance of vicarious popular participation in its conundrums.”

It would be unfair to suggest that all his conclusions are similarly encum-
bered. Some of them are succinctly put and convey useful insights. I shall
therefore conclude this brief review with another quotation, from the final
paragraph of Chapter 8: “Thus the lasting results of the propaganda trial
are likely to be paradoxical. The morality play, after serving the political
needs of the day, will survive mainly as a testimony to its initiators’ own
frame of mind, which may well prove more distorted than that of their
victim,” '

University of Washington KenneTH C. CoLE

K\Iﬁws MEuNERT, Soviet Man and His World. Translated by Maurice
‘gsenbaum. New York: Frederick A. Praeger, 1962. 310 pp. $5.95.

Soviet mign in Klaus Mehnert’s view is significantly different from his Russian
grandfat& but not entirely a “new Soviet man.” A German by birth, Mr.
Mehnert wareared in tsarist Russia, educated in Germany and ' America,
and has subseqigntly specialized in Soviet affairs. He resided and traveled in
Russia on thirte& separate occasions, together totaling six years. Thus, he is
uniquely qualiﬁed}br his task.

In Soviet Man and Fis World Mr. Mehnert has analyzed the impact upon
the present-day Russian“qf three primary influences: his heritage of tradi-
tional Russian characteristics, the forces of industrialization, and the pres-
sures of Communist social engineering. His conclusions are perceptive and
should be of interest and valu o the specialist and layman alike. “The
Russian of today,” he stresses, “is more moderate, more disciplined, than his
forebears; his boundless energy is absorbed by exacting labor and checked by
strict laws” (p. 82). On the one hand, Soviet man respects (even though he
somewhat resents) the privileged scientist, and Communist functionary in
much the same manner that his grandfathékﬁtended servilely to admire the
elite in tsarist Russia. His fear of being spied.upon and his distrust of all
about him during the worst Stalin years have, significantly, failed to snuff out
his inherited human warmth, boisterousness, and-.overt sympathy for his
fellow beings and his gregariousness. Like his predecéssor, he is reluctant to
accept personal responsibility. ,

On the other hand, Soviet man’s inherited capacity to enﬁqre hardship and
bow to the inevitable has abetted Communist dictatorial rule. Despite the
latter, however, the author believes that Soviet man has becghag more ego-
tistical and not more collectivist minded. Indeed, after comparing, Russians
with Americans, the author concludes that Soviet man is more man"‘{;t;lan he
is Soviet: he is, and likely will remain, more concerned with assuring his
personal security, maximizing his privacy, and extending intellectual ﬁ*es;
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\‘*3 PorrticAL JusTICE: THE Usk oF LEGAL PROCEDURE FOR POLITICAL ENDs.
By Otto Kirchheimer. Princeton, New Jersey: Princeton University Press.
1961. Pp. 452. $8.50. ,

This book is a definitive study of the use of the legal process by the state
against individuals as an instrument of political power. “Something is
called political if it is thought to relate in a particularly intensive way to
the interests of the community.” (p. 26) This reviewer has put the
meaning of the term political as follows: “As the intensity of attachment of
the actors in a situation of conflict to the competing values involved therein
increases and the number of actors in the society who are involved in such
value conflict increases, the likelihood will increase of the characterization
of the situation as one of a political, rather than a legal, nature. . . . When
conflict in a society involves competing group demands based on in-
compatible values held by such groups, its resolution is typically the task
of the political process and institutions, rather than the legal.”* In the
view of Justice Jackson, decisions which are “confided to the political
departments of the government . . . are delicate, complex, and involve large
elements of prophecy . . . and should be undertaken only by those directly
responsible to the people whose welfare they advance or imperil.”2

The political trial involves the prosecution by the state of one or more
individuals for the commission of criminal offenses. The offenses may be
either common crimes or criminal acts directed against the state, such as
treason and sedition. Modern security legislation seeks “to protect the
political order from any intellectual, propagandist, and especially organizing
activity directed toward revolution. . . . [Tlhe area of genuine political
criticism is overhung by clouds which hide the light separating fact, fancy
and wish. It is not easy to disentangle the components and isolate the
maliciously slanderous contribution. Many a recent statute has ignored the
difficulty, subjecting legitimate criticism to punitive provisions.” (pp. 41,
43) :
The political trial, as an instrument for achieving and preserving
political authority, tears an incident loose from the historical context in
which it was intertwined and turns the “strongest spotlights on it, to disclose
its minutest detail. . . . The past is reconstructed for the sake of the future
as a possible weapon in the battle for political domination.” The trial
requires a “segment of history” to be reconstructed. Although the past
segment is part of “a still present conflict,” the judge is allowed “to
disregard its present elements and treat it exclusively as a past event.” But
any trial entails risk that its reconstruction of a past event through the

1 CARLSTON, LAW AND ORGANIZATION IN WorLD Sociery, ch. VII (to be published by
the University of Illinois Press, Urbana, 1962).
2 Chicago & So. Air Lines, Inc. v. Waterman 8.. Co., 833 U.S. 103, 111 (1948).
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testimony of witnesses will not take place as anticipated. In the political
trial, it is imperative that witnesses reenact their predetermined roles with
scrupulous fidelity, otherwise the political message which the trial was
intended to communicate will be lost. (pp. 110-12)

The use of the legal process to suppress groups who dissent in principle
from an established regime “has been directed so far against small groups
of little importance in domestic affairs. . . . Open repression . . . is bound
to miss the target and repel friends when the persecuted group assumes
the stature of a mass movement, controlling a large segment (say, more than
twenty percent) of the popular vote. . .. Even if a combination of social
and economic pressure and police operations were enough to enforce the
ban, there might be enough resistance to throw the judicial machinery out
of gear and cancel what is the benefit of limited repression, the chance to
preserve intact the legal process and the framework of democratic institu-
tions.,” (pp. 159-60)

The degree of consensus of a society upon a smgle value system or, put
in opposing terms, the heterogeneity of a society in terms of its sharing of
values and the priority accorded values, is a factor of first importance in
the v1ab1hty of its legal system. The author develops this principle as
follows: “The meaning of legal consciousness in a heterogeneous society
thus offers special problems. If no informal consensus exists on fundamental
community issues, the judges cannot play their traditional role in realizing
the community value structure and pointing it up in relation to specific
issues. . . . Impartiality presupposes a commonly accepted starting pro-
position. If as his point of departure the judge uses propositions which
are emphatically rejected by substantial elements in the community, he
will not be able to rely on the presumption of obedience owed to his office,
even if he can show that he has adhered with some consistency to his initial
proposition.” (p. 215)

Dissent from the politics of an industrial society will reject the ethic of

conformity and embrace instead loyalty to a group or cause: ‘“The politics -

of an industrial society have often become a rational interplay of interest
organizations whose outward form is a gigantic and permanent popularity
contest. Members of the legal profession functioning as custodians of the
political game must themselves conform to its rules and precepts. Why,
then, should anyone else be privileged to reject the prevailing political
framework and insist on recreating politics in the image of a community
resting on loyalty to group or cause rather than on rational, civilized, if
uninspiring, calculation of profit and loss?”

The lawyer’s task in a political trial taking place in a mechanized,
standardized, conformist society is to use “creative ingenuity . . . in whipping
diffuse elements of a given situation into convincing enough shape to obtain
a favorable reaction for his client.” (p. 248) A functionary of the Czech
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Lawyers’ Organization pointed to the dichotomy of the lawyer’s devotion
to the interest of his client and public interest, which- is involved in a
political trial, as follows: “If the lawyer wants to keep to the principle
that he has to preserve the interest of his clients in conformity with the
interests of society and the principle of objective truth, he has to analyze
clearly every case. He has to conform to the objective truth and the
interests of society. For this reason we use the term ‘justified interest of
the client, and only those interests may be taken care of by the lawyer.”
(p. 244) (Emphasis supplied.)

The author examines the history of the manner in which political
trials have been used to protect regimes from subversion and overthrow.
The principles governing the use of political trials as a support for authority
are elucidated and developed through illustrative examples. The requisite
characteristics of the roles of the defendant and his lawyer, together with
the prosecutor and the judge, are thoroughly explored. There are many
perceptive statements about the nature of the judicial process and the task
of the judge in trials of this character.

One chapter is devoted to the operation of the judicial process in
societies characterized by “‘democratic centralism,” in which the judiciary
became integrated with the political institutions. In such societies, the
judiciary becomes an instrument for attaining the changing political
objectives of the state. “The essence of socialist legality, then, is guarantee-
ing that orders and signals are unfailingly observed at all subordinate levels.
... When policies and official interpretation change, legality attaches to
the new task at hand. Under no condition is it called upon to mediate
between today’s objectives of the sovereign and yesterday’s expectations
of the subject.” (p. 298)

The Nuremberg trials are explored as an aspect of trials by successor
regimes. They are termed “the most important ‘successor’ trial in modern
history.” With respect to the crime against peace charge, the author states:
“Had the noble purpose of the crime against peace charge succeeded, had
it helped to lay a foundation for a new world order, the uncertain juridical
foundation of the charge would now be overlooked and the enterprise
praised as the rock on which the withdrawal of the states’ rights to conduct
aggressive warfare came to rest. At the coalition pursuing the Nuremberg
enterprise broke up before the ink on the Nuremberg judgment had time
to dry, the dissensions among the wartime partners threw a shadow over
the whole affair.” (pp. 328, 324) '

With regard to the crimes against humanity charge, the author
concludes: “The newly coined crimes against humanity concept (Article 6¢
of the charter) corresponds to a deeply felt concern over the social realities
of our age: the advent of policies intent on and leading to debasing or
blotting out the existence of whole nations or races. But if the social and
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political mechanism employed in such cases is unfortunately very clear, the
legal formulas to cover and repress such actions remain problematic. In the
absence of a world authority to establish the boundary line between atrocity
beyond the pale and legitimate policy reserved for the individual state,
the French government and its Algerian foes, the South African government
and the representatives of the downtrodden negro and colored population,
not to mention the Hungarian regime and its adversaries and victims, might
continue to have a very different viewpoint on the meaning of the concept.”
(1. 26)

The final appraisal of Nuremberg is that: “The concrete condition
under which the Nuremberg litigation arose and the too inclusive scope
of the indictment may make it difficult for us to separate the circumstantial
elements which it shares with all other successor trials from its own lasting
contribution: that it defined where the realm of politics ends or rather, is
transformed into the concerns of the human condition, the survival of
mankind in both its universality and diversity.” (p. 841)

The concluding portion of the book is entitled “Political Justice
Modified: Asylum and Clemency.” It embodies a “search for rational
elements in asylum and clemency practice.” (p. 349)

This review has summarized the highlights of the author’s thesis to
demonstrate the thoughtful, analytical manner in which data of political
trials are employed to develop in a creative way significant principles and
propositions in political and legal theory. The literature of law and
jurisprudence has only episodically and tangentially dealt with the problem
of the political trial, which the author investigates with such thoroughness.
This study focuses directly upon the principal aspects of the problem and
is a2 most important contribution.

Kenneth S. Carlston,
Professor of Law,
University of Illinois

—— e
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Three long essays on mental hospitals—gener-
ally from the point of view of an inmate—
preceded by an essay “On the Characteristics
of Total Institutions.” The materials presented
in the studies of mental hospitals are of con-
siderable interest and raise significant questions
about the effect of hospitalization on therapy.
The introductory essay, however, is far more
speculative in character and finds Goffman en-
gaged in attempting to discover a “solid frame-
work bearing on the anatomy of this kind of
social animal.”” The “social animal” is the “total
institution”—%a place of residence and work
where a large number of like-situated individu-
als, cut off from the wider society for an ap-
preciable period of time, together lead an en-
closed, formally administered round of life” and
Goffman draws his materials from accounts of
life in nunneries, prisons, military establishments,
and concentration camps, as well as mental
hospitals. The analogies which result between
nuns, mental patients, soldiers, prisoners and
mother-superiors, nurses, officers, and wardens
are tempting, but doubts remain as to their
“solidity.”

\GorrMAN, Ervine. Encounters: Two Studies in
the Sociology of Interaction. (Advanced Studies
in Sociology, Vol. 1.) Indianapolis, Ind.: Bobbs-
Merrill Co., 1961. Pp. 152, $1.95.

Two studies of a species of “face-to-face inter-
action” which Goffman chooses to call “focused
interaction,” “Focused interaction occurs when
people effectively agree to sustain for a time a
single focus of cognitive and visual attention,
as in a conversation, a board game, or a joint
task sustained by a close face-to-face circle of
contributors.” The first of the two papers
(“Fun in Games”) “approaches focused gather-
ings from an examination of the kind of games
that are played around a table,” the second
(“Role Distance”) “through a review and criti-
cism of social-role analysis.”

HurcHins, Roeerr MAYNARD, and ADLER, MORTI-
MER J. (eds.). The Great Ideas Today. Chicago:
Encyclopaedia Britannica, 1961. Pp. viii+4562.
$8.95.

The formula for the construction of this book
(the first of an annual series) is to combine
the Britannica Book of the Year with The
Great Books of the Western World., The results
are unusual, but not so alarming as might be
anticipated. There are hundreds of pictures (in-
cluding some in gorgeous technicolor); the
“Great Debate of the Year” (“Is democracy
the best form of government for the newly
formed nations?” discussed by Willilam O.
Douglas and Peregrine Worsthorne) ; a review
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of world affairs during the year by the editors
(in which The Federalist, Plato, Aristotle, and
Herodotus are used to illuminate the presi-
dential election); a review of significant de-
velopments in literature (Mark Van Doren) ;
physical sciences and technology (Walter Sulli-
van), social sciences and law (Edward Shils),
biology and medicine (Gilbert Cant), and
philosophy and religion (George P. Grant) ; and
finally additions to the Great Books Library
of complete works by Dewey, Einstein, Moliére,
and Toynbee. A sophisticated and urbane pro-
duction for a large audience.

KircHEEIMER, OrT0. Political Justice: The Use
of Legal Procedure for Political Ends. Princeton,
N.J.: ﬁ;igceton Univerﬁizm ,Iil;e—i‘?z,J%I- Pp. xiv--
452, $8.50.,7 T '

A study of “the most dubious segment of the
administration of justice, that segment which
uses the devices of justice to bolster or create
new power positions.” Net a collection of cases
or a history, but an attempt to “relate the
political content to the juridical form under
which cases take place.” A massive, systematic
study raising fascinating and important ques-
tions.

KisstNoER, HENrRY A, The Necessity for Choice:
Prospects of American Foreign Policy. (Anchor
Book A282) Garden City, N.Y.: Doubleday,
1962, Pp. xii-+-387. $1.45,

In this book, originally published in 1960, Kis-
singer presents crisp, sharply reasoned doc-
trines about deterrence, limited war, Germany,
NATO, negotiations, arms control, political evo-
lution, the new nations, and the relation of the
intellectual to policymaking. In general, the
author stresses the necessity for making many
hard choices, the fact that there are no easy
solutions to any of the problems involved, and
his conviction that there is not much room for
either error or indecisiveness,

Kocu, ADRIENNE, Powers, Morals, and the Found-
ing Fathers. (Great Seal Books.) Ithaca, N.Y.:
Cornell University Press, 1961, Pp. ix-+158. $1.95.

A volume assembling “a group of essays that
have appeared in various journals over a peri-
od of ten years.” A study of five “philosopher-
statesmen”—TFranklin, John Adams, Jefferson,
Madison, and Hamilton—centered on the rela-
tion in their thought of the “supposedly con-
tradictory” terms “power” and “morals.” Ar-
gues, in fact, that “the republican experiment”
of the American union “can still serve as a
model to all the world, as the founding fathers
hoped, because they, by their joint activity, saw
the necessity for the constant balance and ten-
sion of power and morals.”
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«boite & lettres» et les cabixﬂfs}: tentaculaires » (p .»’%6). L'auteur s'attache
également a décrire les relations des 'fonctionnaireiﬁg:t des parlementaires ; dans
un passage d'une grande finesse psychologique, ilfcompare leurs optiques, leurs
préoccupations et leurs comportements et ins,ii%t,, fort justement selon nous, sur
le fait que leurs attitudes respectives s%;;(} plus complémentaires qu'antago-
nistes. ?g?’

L'ouvrage s'achéve sur un des thég;; s fondamentaux de la science adminis~
trative, celul des rapports entre adgfiinistration et public et on ne peut que
souscrire aux vues de l'auteur suyjf'yia nécessité d' « ouvrir l'administration sur
I'extérieur ». Clest en cela, a nqﬁgi‘% sens, que réside la véritable réforme admi-
nistrative, 4

Au total, Le fonctionnair, ‘['ranpais peut étre d'ores et déja considéré comme
un classique de la « littér?}

{ire administrative », Sans étre un ouvrage de science
administrative au sens ¢ 'c/n't du terme, il offre un témoignage dans lequel cher-
cheurs et fonctionnair ’5‘} trouveront maints thémes de réflexion.

Souhaitons que Rf Catherine n'en reste pas la et que, poursuivant et déve-
loppant les analysg§ contenues dans ce livre, il nous présente bientst un bilan
des problemes c}%'administration frangaise, Sa triple qualité d'administrateur,
de professeur gt de directeur de la Revue administrative lui donne des titres
particuliers ;’,z]treprendre une telle synthése.

Bernard Gournay

KIRCHHEIMER (Orto) — Political justice. The use of legal
procedure for political ends. — Princeton (N.].), Princeton Uni~
versity press, 1961, 24 c¢cm, x1v-452 p. Index. $ 8.50.

Voici un ouvrage de grande valeur dont il faut espérer une prochaine
édition francaise. Pour s'attaquer & un tel sujet, I'auteur devait étre a la fois
juriste et politiste, avoir une large culture historique et un sens aigu des réa-
lités de notre temps, Otto Kirchheimer remplit parfaitement ces conditions. De
plus, sa triple expérience de I'Allemagne, de la France et des FEtats-Unis,
ot il occupe une chaire de science politique 2 la Columbia University aprés
avoir été pendant de longues années chargé des affaires européennes au
Département d'Etat, lui a permis de se placer tout naturellement dans une
perspective comparative et de tenir compte & chaque instant de la tradition
juridique et idéologique du pays considéré, La richesse de la documentation est
étonnante. Les références a la France, par exemple, ne comprennent pas seule-
ment des livres du x1x° siecle ou des traités de droit, mais aussi les analyses de
Casamayor, les articles de J.M. Théolleyre, les prises de position de Me¢ Halimi
dans les Temps modernes, incorporant encore le bilan « Les atteintes & la
streté des Francais» paru dans Esprit en mars 1961, La documentation alle~
mande ou américaine est aussi variée et aussi a jour,

Pour exposer les résultats de ses recherches et de ses réflexions, Kirch-
heimer a rencontré une difficulté classique: comment faire comprendre la
complexité d'un cas sans se perdre dans les détails? Comment systématiser
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sans renoncer & l'analyse minuatieuse 7 I1 I'a résolue par un- compromis qui a
l'avantage de rendre la lecture & la fois variée et constamment intéressante,
et Vinconvénient de faire perdre parfois le fil du développement, reteriu qu'on
est pendant un long moment par l'exposé détaillé d'une affaire particuliére.
L'auteur entreméle en effet l'exposé synthétique et la présentation par la
méthode des cas. Clest ainsi que, sur les six sections du chapitre III, «Le
procés politique », cing sont systématiques, Mais aprés « Procés politique et
proceés criminel » et «Le procés pour meurtre comme arme politique s, on
trouve « Etudes de cas pour la signification de la trahison» avec une-présen-
tation originale de deux proces célebres, l'affaire Caillaux' ou le cas de
« l'opposition comme trahison» et le procés en diffamation intenté par le
président Ebert contre un journaliste de droite; Parfois, c'est.la majeure partie
d'un chapitre ‘qui est consacré sinon & une seule affaire, du moins & un seul
pays: le chapitre «Le “centralisme démocratique” et ['intégration politique
du judiciaire > porte presque uniquement sur l'organisation de la justice en
Allemagne de I'Est et la moitié du chapitre « Jugement par ordre du régime
successeur » parle du procés de Nuremberg. Mais qu'il s'agisse d'exposé systé-
matique ou d'analyse de cas, jamais Kirchheimer ne verse ni dans l'abstraction
gratuite ni dans le récit anecdotique,

Le livre est divisé en trois parties inégales, la troisiéme traitant de deux
sujets qu'on ne .rattache pas d'habitude & la justice politique: le droit d'asile
et la clémence, cette derniére incluant les divers types d'amnistie, Qu'est-ce
qui caractérise donc cette justice politiqgue dont le contenu et les méthodes
gont étudiés dans la premiére partie? Clest une justice ott « l'action de la
Cour est mise en ceuvre pour exercer une influence sur la distribution du
pouvoir politique », Cette action peut étre amenée par un gouvernement contre
ses ennemis politiques, par un régime contre ceux qui le mettent en cause,
par les adversaires des gouvernants pour les discréditer, etc. L'utilisation
de la procédure est parfois plus déterminante que le contenu de l'accusation
pour savoir s'il y a procés politique (affaire Calas, affaire Kravchenko, etc.)
De plus, I'état de l'opinion, la nature de l'idéclogie dominante, les mécanismes
institutionnels eux-mémes interviennent sans cesse dans I'élaboration et l'inter-
prétation de la loi. Ainsi le simple désir d'un changement constitutionnel a
longtemps été considéré comme un délit. Dans la plupart des pays « occiden-
taux », il n'en est plus ainsi, En revanche, toute une philosophie juridique
de l'atteinte & la streté de I'Etat, de la subversion non seulement exécutée
mais- projetée s'est développée dans les Etats qui se veulent les plus libéraux.
Kirchheimer analyse la loi fédérale suisse de 1950 et l'affaire André Bonnard
qui en est résultée (un .professeur a 1'Université de Lausanne avait communi-
qué des renseignements sur la Croix-Rouge suisse au Mouvement de  la
Paix). Il s'étend plus longuement sur I'étrange situation de la République
fédérale face a l'Allemagne de I'Est, étudiant notamment les affaires John et
Agartz. Il consacre un chapitre entier & «la répression légale d’organisations
politiques » en partant de nombreux cas du Xix* siécle pour aboutir & un
‘examen. serré des critéres de répression utilisés contre les groupements con-
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sidérés comme antidémocratiques. Dans le cas de l'action anticommuniste aux
Etats-Unis et en Allemagne, le verdict de la Cour, dans la mesure ot il est
fondé¢ sur la doctrine du groupe incriminé plutdt que sur son action, devient,
selon la formule du juge Jackson, «une prophétie sous forme de décision
légale ». Les conclusions que Kirchheimer donne & ce chapitre sont pondérées
a souhait, .

La seconde partie est consacrée aux acteurs: le juge, l'accusé, le défenseur,
I'Btat, L'auteur montre linfluence qu'exerce sur la justice politique la socio-
logie de la magistrature. Dans sa conclusion générale, il insistera de nouveau
sur le role particulier des magistrats sl y a changement de régime (il cite
Pasquier disant en 1850: «Je suis I'homme de France qui a le plus connu
les divers gouvernements qui se succédent: je leur ai fait & tous leur procés»)
et sur la notion d'«espace judiciaire », c'est-a-dire de pouvoir d'appréciation
laissé -au juge par le pouvoir. ou par l'idéologie dominante., Le comportement
de l'accusé est surtout intéressant & étudier & propos de sa volonté d'iden-
tification & un groupe, tandis que le probléme de l'avocat est celui de l'identi~
fication a la cause politique du client, Nous ne pouvons pas entrer dans le
détail de considérations dont la pertinence et l'actualité sont saisissantes si on
les applique & la Prance des années 1960,

On peut bien entendu regretter que tel ou tel aspect auquel on attache
sol-méme de l'importance n'ait pas été mieux mis en évidence. Ainsi la notion
de légitimité, ainsi le concept de trahison. Tel ou tel passage peut aussi
paraitre insuffisant. Les quelques pages consacrées & la justice sous le III® Reich
sont bien rapides. On doit aussi déplorer I'absence de toute bibliographie systé-~
matique.. Mais il est difficile de ne pas admirer et approuver la lucidité et la
netteté des conclusions qui montrent & la fois la faiblesse et Il'utilité de la
justice politique. La faiblesse est généralement admise. Qui ne dirait avec
Kirchheimer: « S'il est vrai que le jugement peut entrer dans I'histoire, il est
rare qu'il devienne le verdict rendu par l'histoire elle-méme » 7 L'utilité résulte
déja de la supériorité que la procédure présente par rapport & l'arbitraire pur.
Elle provient aussi des répercussions du procés sur l'opinion et, par contre-
coup, sur la répartition des forces politiques. La caractéristique fondamentale
de ce livre si riche et si stimulant est peut-étre d'étre vraiment un ouvrage
de science politique, c'est-a-dire de tenir compte de toutes les dimensions psy-
chologiques, sociologiques et institutionnelles d'un sujet en apparence purement
juridique, P

Alfred Grosser

WALKER (NiGeL) — ¥ "le in the Civil service, A study of
the desk worker, — Edinbpfgh, the University press (1961), 22 cm,
x-302 p., tabl,, pl. Indeg30 s,

L'¢tude que vient dg/publier N. Walker représente une remarquable contri-
bution au développemfent de cette discipline que l'on qualifie non sans quelque
outrecuidance de/science administrative. Elle montre, aprés les enquétes de
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Porrrrcar Justice; The Use of Legal Procedure for Political Ends.
By Orro KrrcupriMER. [Princeton University Press; Lon-
don:. Oxford University Press. 1961. xiv and 452 pp. (with
index). 68s. net.]

Twrs is an important book. Although much has been written on political
Jjustice and many aspects of it have received close study I am not aware that
any full length study of it has previously been made, at any rate in English.
The book, as appears from its sub-title, is concerned with the interplay of
politics and law, or rather of politicians with the lawyers of whom they make
use for the purpose of overcoming their political opponents. The author is
exceptionally well equipped for his task, to which he brings a wide general
culture, long experience of the working of an important civil lJaw system (that
of Germany during the inter-war period, a time of considerable tension), and
a subsequent career of distinetion as a professor of political science at
Columbia University.

Politics and justice are uneasy, indeed unhappy, bed-fellows. To the
layman political justice is a contradiction in terms, and few lawyers would
disagree with this opinion. Moreover, most people would say that there never
has been a time when political injustice was more rampant and blatant than
it has been in the present century. Professor Kirchheimer’s study is mostly
concerned with the history of our own times, but his book frequently harks
back to earlier periods, even as far as classical Greece and Rome, and what
he has to say about those ages suggests that we in our time have been no
worse off, indeed perhaps rather better; for over the years methods of temper-
ing the wind to the shorn sheep have been perfected, and have come into more
widespread use, however gporadic and fitful this may have been. Moreover,
difficult as it may be to pierce the fog of propaganda and counter-propaganda,
the fact that the eye of the world is easily turned to any area in which
injustices are alleged to be occurring is undoubtedly not without its effect.
Thus, when the International Commission of Jurists issues one of its reports
the Press coverage is very wide, and the reactions of the parties reported
upon show a noteworthy sensitivity to criticism.

In theory, political justice is concerned with the protection of the state
agalnst its internal enemies who may of course include external foes who have
planted themselves within the territory of a state for ease of operation, In
practice, of course, a social class which has secured power, or even a set of
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party politicians, may equate themselves with the state for purposes of
protecting their own interests. It is naturally the second type of political
Jjustice, in practice almost invariably unscrupulous, and often cruel in addition,
which attracts the hostility of the historian or the contemporary critic. But
actually the worst excesses have often occurred with the support of the mass
of the community at times when a state has in fact been in peril; for the
maxim galus populi suprema lew is apt to give carte blanche for oppression,
and Professor Kirchheimer gives many instances of this.

The analysis is divided into three major sections. In the first the author
is concerned with the actualities of political justice which in effect centre round
the destruction or weakening of opposition groups, either by bringing the
leaders to trial or repressing them, perhaps by flat-out methods, perhaps by
sapping and undermining: these latter may be administrative, but more likely
will bring in some semblance of legality, for as de Toqueville observed in a
passage of profound insight which Professor Kirchheimer quotes at the very
forefront of his work, the opinion of mankind grants autbority to the inter-
vention of courts even when the substance of justice has long evaporated from
their operations.

The structure of state protection has varied a good deal down the ages, but
in the era of constitutionalism it became pretty well accepted in modern states
that regard should be had to legal process, and even in the totalitarian era
lip-service has continued to be paid to this principle.

Professor Kirchheimer has some shrewd, if rather unkind, remarks to make
about the attempts of conventional lawyers to evade the issue of the political
trial by the contention that it is not to be differentiated from an ordinary
criminal trial. He contends that the identical character of the procedure should
not lead to confusion as to the objectives being the same, It might perhaps
be said that the more liberal the state the more the two types of trial
approximate, and certainly in England it is a narrow run of cases which could
~ qualify for the distinction, since our political trials are now almost invariably
framed under special statutes, sedition cases having become excéptional.

Professor Kirchheimer, however, has no difficulty in producing examples of

political trials from modern liberal states. Thus he gives a fascinating account
of how Clemenceau was able to immobilise his opponent Caillaux, the chief
protagonist of a negotiated peace during the FPirst World War, by an
. accusation of treason, never of course tried out.
More generally useful in liberal states because it does not require war, or
i near war, conditions to get it going, is the libel suit. 'To goad a political
opponent into an action for libel is an old trick, and one for which left wing
politicians should seldom, if ever, fall. Should they do so, they will not only
irnperil their own careers, but may well prejudice the political standing of the
party to which they belong. The Hbert case, fascinatingly unravelled here, is
a clagsical instance of this: it undoubtedly helped to bring the Weimar
Republic and all that it stood for into disrepute. Professor Kirchheimer
stresses how political propaganda can be magnified via court-room proceedings
in a mass democracy where a cheap Press is at the disposal of the politicians
conducting the offensive.

How the area of prohibited activity may be enlarged so as to bring
opponents within ‘the net of the law is shown in the next section; though the
. operators must be pretty wide-awake or the weapon may turn in their hands.
This of course happened more than once with the Nazis.

Trials aré not effective for these purposes unless held in public, or at any
rate partly so. And in the modern period this means on a world stage where
something may go wrong with devastating results. So on the whole the
opposition parties will be repressed by other means. How far these other
means should be legal, superficially at any rate, may be difficult to judge.
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The various factors involved in such decisions are most interestingly analysed
by Professor Kirchheimer in the fourth chapter. ’

In Part 11, which is the longest in the book, the author deals with what
most lawyers will regard as the most fascinating and worrying area of his
subject; that is the personal part played in all this business by judges, lawyers,
and others who are brought in to administer the so-called justice. Many
aspects of this side of the matter, which will probably not have occurred to
English lawyers, are brought out here, such as the peculiar vulnerability of
most Continental judges, whose careers are entirely in the hands of the
political administration, to pressure from that source. Professor Kirchheimer
has much of interest to say on the subject of the selection and promotion of
Jjudges in the light of this political problem.

In totalitarian states the show of impartiality on the part of the judiciary
is hardly maintained, and it is here where *“democratic centralism” is the
slogan that the most obvious injustices are apt to occur. Nevertheless, the
situation is only superficially simple, and much light is in fact thrown upon
“the nature of law and the judicial function” even in the unsavoury
surroundings of Nazi and Stalinist repression.

In this section of his book Professor Kirchheimer devotes a great deal of
space to a rather elaborate discussion of the legal activities of successor
régimes. The increasing importance of the political trials held by victorious
nations after wars, or by successful parties after civil wars, is in itself a
recognition of the place which justice holds in the minds and hearts of men.
Successor régimes have been sensitive to this, but they are even more sensitive
to the need for the maintenance of their prestige. This means that the trials
must result in convictions, at any rate in the more important cases. There
has of course been a flood of argument on this subject since Nuremberg, and
Western writers have tended to be apologetic about the whole business.
Professor Kirchheimer in a moving passage puts the subject back where it
ought always to have been, in the sphere of justice,. 'We are searching, he says,
“for a fundamental notion to which all groups and nations must at least
submit, if not always subscribe. Respect for human dignity and rejection of
the degradation of human beings. . . .” All that he has to say in this chapter
is worthy of close attention.

Fascinating and thought provoking as are the earlier parts of this book
it must be confessed that they make gloomy reading. In the third part we
get some relief, for Professor Kirchheimer here discusses those elements which
have from early times acted as a break in many of the worst periods of
political injustice. I hope that I shall not be regarded as cynical when I
mention that this is very much the shortest section of the book. The most
important of these, legally speaking at any rate, is asylum. And it is
characteristic of the author’s wide-ranging scholarship that he introduces this
subject with an incident from Herodotus. Asylum was of course well recog-
nised in classical times, but legally it has always been a “ perplexing subject.”
Recognition as a “right” in the Universal Declaration of Human Rights
possibly enhances its prestige as an institution, but it may be doubted whether
this has been of any real help to any one refugee, and as Professor Kirch-
heimer himself points out, changing concepts in relation to extradition have
in the atmosphere of ideological struggle and the cold war done a great deal
to weaken the value of asylum. In Great Britain, which formerly prided itself
upon being a refuge for the politically oppressed, political defences to extra-
dition applications seldom seem to succeed, and one feels that the old liberal

ttitude of our courts has been a casualty of the cold war, if indeed it had

t become moribund in an earlier generation.

“lemency is of course another possible outcome of a political trial, and does

ct occur from time to time, though it must be confessed that it seems
likely to occur on the other side of the iron curtain than in the West.
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However, it is not at all easy to assess the genuineness of the mercy element
in the release by the Russians of such offenders as Gary Powers: clearly the
political propaganda value of clemency in these cases is high, and Communist
states seem to be much less merciful to their own nationals. On the other j
hand, it is unfortunately clear that from Sacco and Vanzetti to the Rosenbergs
and Morton Sobell the record of the U.S. administration has been of the
merciless type which one associates with fear, and a haunting doubt of the
moral validity of one’s case. Homo hominis lupus.
C.
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PoLITICAL JUSTICE: THE USE OF LEGAL PROCEDURE FOR Po-
LITICAL ENDS. By Otto Kirchheimer. Princeton: Princeton Uni-
vergity Press. 1961, Pp. xiv, 452. $8.50.

In the classical sense all justice dispensed by state authorities
is political justice. But that is not the way in which the term is
used by Otto Kirschheimer, professor of political science at
Columbia University and member of the graduate faculty of the
New School for Social Research. In this study he is concerned
with “political justice” as conceived traditionally by Ruropean
writers, namely, as a shorthand way of describing the employment
of the machinery of justice, but especially trials, to protect or
advance the position of those who hold power within the state.
His method is comparative and analytical, with materials drawn
from Germany, East Germany, France and Italy, and with slighter
attention given to the experience in the Soviet Union and the
United States. The author’s range is wide and deep, for although
his primary emphagis is on post-World War II developments, he
draws data from earlier periods in history in order to show more
clearly the distinctive qualities of political justice in the modern
era. The wealth of materials concerning political trials in the
modern European setting, much of it unavailable to non-specialist
American readers, would be sufficient in itself to stamp this a
work of importance,

But perhaps the very richness of materials, the frequent inter-
jection of unfamiliar references, as well ag a rather formidable
literary style, will deter many readers. Perhaps too, the author’s
high degree of success in maintaining a value-free, almost cynical
approach to various political-legal issues will tend to weaken the
book’s overall impact for most readers. There are few exceptions.
Kirchheimer concludes, for example, that the Nuremberg trial of
Nazi leaders, while deficient in a number of important respects,
represented “the feeble beginning of transnational econtrol of the
crime against the human condition” which “raises the Nuremberg
judgment a notch above the level of political justice by fiat of a
successor regime.” (at 341) Such judgments are rare in this book.
For the most part the author is content to describe the forms of
political action directed against those who allegedly have posed
threats to the security of the state, taking note of the position of
the various participants, the defendant, his counsel, the prosecutor
and the court. Only rarely does he touch the crucial question of
whether a proceeding was necessary in order to protect a legitimate
interest or was fair in form and in result.

Perhaps the very term “political justice” is unfortunate be-
cause too broad and heavy with invidious connotations, When, as
used here, it encompasses communist trials in a system where
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most crimes are political offenges, trial of former political leaders
by successor regimes, as in the international proceedings at Nuren-
berg, and a wide variety of other offenses ranging from trials of
assagsing to Smith Act cases in the United States, there is a ten-
dency for the important and the trivial to blur, and for defensible
judicial action to become confused with proceedings that have only
the faintest association with a system of justice. For it must be
true that certain actions taken in defense of the state are ap-
propriate and just. If not, the whole process by which a society
seeks to act through political instrumentalities becomes a gro-
tesque game and the concept of law is rendered meaningless. The
liberal tradition of the Western nations envisages a wide area of
freedom to protest and to work toward peaceful replacement of
a government in power and significant changes in the political
gystem itself. The efforts in American law to devise a suitable
test distinguishing permigsible political action from that which
need not be tolerated by the state is a familiar story. It may well
be that the line drawn against political agitation by the Supreme
Court in 1951 marked an unnecessary interference with a political
force that has never posed a serious threat to our political institu-
tions, But even under the clear and present danger test it is pos-
gible to envisage situations in which a larger and more forthright
group than the American communists have been in the past might
be deemed a sufficient threat to justify conviction of its leaders
or suppression of the group’s organized activity.

Clearly a state is under a duty to oppose assassination and
violence as an accepted form of political protest. If an unjust or
corrupt regime is to be overthown, however, how can it be accom-
plished save by resort to violence? Is defense by the state justi-
fied? In positive law the answer must be affirmative, but relying
on the judgment of history to vindicate acts that superficially
viewed appear unlawful, the revolutionary group appeals to a
different and higher law. And thus, many revolutionary efforts
will be judged not merely illegal but unjust in their attempt to
destroy a legitimate government,

To an American reader, the frequency of examples of “politi-
cal justice” in continental Europe in the modern era may give
cause for excessive self-congratulation. It is true that in Great
Britain during recent centuries and in the United States there
have been relatively few occasions when the state has been seriously
threatened by political opponents, at least if one conveniently
overlooks the events of 1861-1865, although the generosity of Lin-
coln and Johnson in dealing with defeated leaders of the Con-
federacy contrasts sharply with the harsh reaction of political
leaders in comparable European episodes. But it has been the
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lack of serious internal threats that has made possible the rela-
tively clear British and American record. British repressive ef-
forts toward political enemies have taken place in territories far
removed from the homeland. And as our handling of Japanese-
Americans in World War II showed so well, we are not too scru-
pulous about the course of justice when a danger is thought to
exigt. But fortunately we have not been a divided nation, apart
from the Civil War trauma. In short, we should be grateful for
the various circumstances which have made possible in the United
States and modern Britain thus far a continuing consensus on the
goals and values of our system. The adherence to “rules of the
game” which require our defeated parties and their leaders to
accept the result of free elections arises from the general health

of a free society, rather than some special wisdom or sense of

restraint where actual or potential political offenders are to be
dealt with. Kirechheimer’s study should, at the least, make us more
alert to the dangers of misuse of justice in the United States to
destroy the political and social enemies of those in power. The
vivid history of “political justice” in seventeenth-century England
shows how deep-seated political and social divisions will inevitably
have an adverse effect on the administration of justice.

One further thought arises from a reading of Kirehheimer’s
interesting study. Perhaps the comparative method which is so
fruitful when employed in a limited way is less successful when
employed on a large scale as in this study. By making impossible
any delineation of the deeper strands of historical and cultural
development, and analysis of the complexities of social, economic
and political life which distinguish one. people from another, the
reader gains only a superficial impression of causal factors. Only
readers with an intimate knowledge of the history and social in-
stitutions of the nations whose experiences with political justice
are described in this work can appreciate fully the significance
of many of the author’s subtle insights. On page after page too
many judicial events seem to happen almost by chance because
the causes are too deep and complex to permit detailed explana-
tion. It is because he touches on so many themes that go to the
very heart of political philosophy that one wishes the author had
permitted himself a somewhat fuller role as political analyst and
commentator. But no reason exists why the reader should refrain
from assuming that role, stimulated as he must be by this wide-
ranging account of the frequently tragic and unjust efforts to use
the forms of justice to achieve political objectives.

WILLIAM M. BEANYY

ftProfessor of Polities, Princeton University.’
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spéeifique et une continuité ceriaing, par-
ticulitrement en ce qui concerne lev deux
grands principes de base du léninisme, a
savoir la domination du Parthysur les
masses, qui a comme but final la révolu-
tion mondiale, et la négation de Ia liberté
individuelle telle quelle est comprise en
Qccident, avec son corollaire ‘conomi-
que : la lutte continuelle du Parn contre
Pentreprise privée ct contre Vaccumula-
tion de la propriéeé privée.

Labedz et son équipe d’experts parlent
trop bridvement de cette continuité et de
cocte  logique spéeifique du  murxisme-
Lainisme officiel ; par conrce ils nous
eneretiennent  abondamunent  de  Pautre
wpeer de la question, auquei nos obser-
catcurs des problémes soviéuicues accor-
~ent trop peu d’attention, } savoir les

siravions » de Ja pensée wmeris.z, dont,
‘ous affieme la pricre d’insérer, Labedz
est un <minent spécialiste. Ces  « gira-
“ons » sont bien entendu le signe du risque
extréme cue court le marxisme moderne
saviléniniste, incapable, en dépit du brio
: ' ses promoteurs, de se dé-
nt des contradictions de

ssique.

LA
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D oseds une cceure compléte du Réwi-
siomnisme — que doit entreprendrc tout
érudiant sérieux du marxisme-léninisme —
les restrictions imposées dans le passé aux
philosophes soviétiques et maintenant aux
philosophes des pays satellites, la série des
chasses aux sorcidres idéologiques, des
purges et des auto-accusations philosophi-
ques deviennent compréhensibles, Aussi
-compréhensible est la détermination des
idéologues soviétiques de coller & Lénine,
méme si cela signifie en méme temps

Pabandon de Marx. C. Olguine

Orro Kircuupmer : POLITICAL JUS-
Lo TICE. 'The Use of Legal Procedure
for Political Ends. Princeton Univer-
sity Press, Princeton, N. J., 1961,
452 pp. .

Comme son titre Uindique, le Urre
&*Orto Kirchheimer, Justice politicuc, ost,
en méme temps, une érude juridigue et
un traité politique consacrés aux particu-
larités des crimes politiques et aux diifé-
rentes fagons de les combatwe. Ce i vre
est profondément actuel, tant par -on
sujet que par son contenu. La vaste :ru-
dition de lauteur lui a permis de < -
duire son investigation sur la basc .on
seulement des événements des dix der-
nidres années, mais encore de ceux ¢'un
passé lointain. Le lecteur peut ainsi cim-
parer et apprécier la pratique de ce s8¢
lointain avec les moyens dont on use de
nos jours pour lutter comire les cri
politiques, avec ou sans aide dus
naux.

Citoyen allemand, Pauteur est pu- cu-
lidrement familiarisé avec la pratique de
la justice politique en Allemagne, non
seulement sous le régne du nazisme, .aals
aussi, aprés la guerre, en République 10é-
mocratique Allemande. Ne sachant o le
cusse, 1l n’a inclus dans son travai rés
substantiel aucun chapitre concernesi la
justice politique soviétique, mals parle
beaucuap de PEtat totalivaire o ‘ral
o7 Jo son systéme de répression des oopo-
sivions politiques. Cela le dispense 'un
examen détaillé de la pratique judiciaire
soviétique, d’ailleurs bien connue pour
avoir été déjd abondamment décrive. Ce
que nous apprenons ici de la pravique
judiciaire en République Démocratique
Allemande est parfaitement suffisant pour
nous permettre de juger le systeme judi-
ciaire de n’importe quel pays au pouvoir
des communistes.

Comme le montre Kirchheimer a bon
droit, c’est sous Staline, & plus d’un titre,
que Dasservissement de la justice & la ré-
pression des oppositions politiques at-
teignit son point de perfection. Mais la
Yougoslavie aussi a connu de semblables
procds, et ceux de la République Démo-
cratique Allemande ‘sont des modeles en
matidre de préparation d’une affaire on
la sentence est fixée d’avance.




Au surplus, Pauteur n’a pas voulu ré-
diger un traité dirigé spécialement contre
les régimes communistes. Il cite maintes
fois les excés imputables aux oppositions
religieuses et raciales en Afrique du Sud,
en Algérie, en Espagne, en Allemagne,
ete. Il entend montrer combien il est né-
faste, moralement et politiquement, de
ruiner Pautorité de la justice, en trans-
formant un procés judiciaire en spectacle
politique, en privant le juge d’une libre
appréciation des preuves, en limitant le
choix des moyens de défense.

L auteur montre en outre que le juge,
dans les procés politiques, est moins le
«gardien de la loi» qu’un représentant
loyaliste du pouvoir. Plus étroitement il
est lié au pouvoir, plus fidélement il re-
présente les vues du groupe ou du parti
dirigeant, et plus la sentence est prédé-
rerminde (p. 176). La ou le sort de Ia
majorité de la poulation est réglé par une
minorité insignifiante, il ne peut y avoir,
entre le juge et des individus en réalité dé-
pourvus de droits, de relations décerminées
nar le principe de P’égalicé de tous dew ant
la justice (p.210). Une justice de classe
ne saurait e impartiale (p. 217).

Les remarques de notre auteur sur le
rble de .la défense dans les procés politi-
ques sont également trés intéressantes.

L’avocat ne se trouve pas dans une
situation qui Poblige & prendre la défense
de Paccusé comme le médecin apporte ses
soins & tout malade. Le défenseur ne peut
pas perdre de vue que tout ce quiil dira
en faveur de l'accusé laissera inévitable-
ment Pimpression qu'il est solidaire de son
client. Lénine, ainsi que le montre Kirch-
heimer, recommandait aux défenseurs po-
litiques de s’efforcer de détruire par le
ridicule les arguments de l’accusation, en
laissant 4 Paccusé le soin de défendre ses
actes (p. 245).

Tout cela montre que le crime politique
est une sorte particulitre d’infraction. Les
codes et la recherche théorique les traitent
& part.

Le livre de Kirchheimer n’est pas & pro-
prement parler une érude juridique, ce-
core quelle puisse &tre trés utile aux ;
ristes.

Le mérite de l'auteur est d’avoir me
Paccent sur les doutes qui ne peuvent po
ne pas naftre quant au caractére crimined
d’actes qualifiés d’hostiles & I'Etat et
poursuivis comme tels, mais qui, .en réali-
té, ne sont que des manifestations de mé-
contentement & Pégard d’un régime. Est-
cc un crime que d’agir en faveur d'un
changement de régime, que lutter pour un
droit nouveau, que de critiquer le gouver-
nement ? O est la frontiére entre Poppe-
sition légale et cette «lutte pour le droit»,
que le célebre juriste allemand Thering
considérait comme le facteur naturel de
Pévolution du. droit 2 Telles sont les ques-
tions posées par Kirchheimer (p.31 a 3%)
ou qui découlent des faits produits
éclairés par lui.

Si Kirchheimer connaissait la littératur:
juridique russe, il pourrait trouver dans
les travaux des représentants de école
psychologique "de droit, chez Petrajitsky
(Théorie du droit et de la morale) et chex
Guins (les Idées modernes dans le do-
maine du droit) blen des points commuus
avec ses propres considérations sur le ca-
ractére « conditionné » des normes juridi-
ques, sur les «époques de transition » et
sur I’évolution des notions d’« intérét » et
de « volonté » du peuple. L’enseignement
de Pécole psychologique, qui montre com-
ment se crée le droit « intuitif », en désac-
cord avec le droit « positif » en vigueur
(Perrajitsky), et comment A partir dunc
foule de convictions intuitives concordar -

_tes nait une nouvelle conscience juridique

(Guins), trouve, & son tour, une confir-
mation dans les données de Kirchheimer,
ainsi que dans ses généralisations. La né-
cessité urgente de réformes devient par-
fois si évidente que seule Pissue — le suc-
cés ou Péchec — de la lutte pour ces ré-
formes peut, dit Kirchheimer, résoudre la
question de savoir qui a raison et qui a
tort (p,240). Quand les infractions 2 la
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1o deviennent trop fréquentes, le pouvoir
e peut plus les chitler toutes et ne pourr
wit plus que ceux qui se préparent A
I'.. insurrection ouverte » (p- 241).

Comment sortir des contradictions ct
Jos conflits d’opinion sur les voies bonnes
4 mauvaises menant 4 la réforme  de
iordre existant, sur la nécessité ou la
Locivité des projets ct programnics propo-
o ? Pour cela, il suffic de confronter les
pégimes totalitaire et démocratique. Kirch-
Lehner définit le premier comme ub sys-
wme ob la libre émulation des idées et
des forces sociales est frappée d'anathtme,
o une planification et une direction cen-
iralisées remplacent les associations 1ibres,
mises hors la loi (p. 295). Le droit sc
cransforme en instrument du pouvoir et
saque individu doit conformer sa vie €t
son activité au plan imposé d’en haut.

Quest-ce que la loi, quelles sont les
sources du droit ? In République Démo-
cratique Allemande, dont le régime est
citd par Lauteur comme modele de sys-
ceme totalitaire, le pouvoir exbeutif consiv
dére Ta loi inscrite dans la consiiiuti €t
wimporte quelle circulaire administrative,
pimporte quelle résolution des organis-
mes dirigeants, nimporte quel  discours
dun chef du régime, wimporte quel ar-
tcle paru dans Vorgane officicl du Partl,
voire n’importe quelle conférence explici=
rant quelque point important de fa doc-
irine communiste conume également impé-
ratifs (p. 297). La légalité, nous dit
Pauteur, représente, dans ces conditions,
une combinaison de la loi et d’une inten-
tion. Le juge n’est qu'un fonctionnaire
entre d’autres, et il doit, comme tous,
suivre strictement 2 la fois les ordres et
les « sighaux « donnés d’en haut et mon-
crant la direction politique.

Au contraire, un Etat fondé sur le droit
se borne 4 contenir les oppositions dans
des limites garantissant la sécurité - et
Pordre. L’opposition bénéficie de la pro-
cection de la loi, mais par 12 méme $’im-
pose & elle la conscience qu'elle doit rester
dans les limites de la loi. La constitution

de la Cinquieme République doune au
président de la République le pouvoir de
mettre le parti communiste hors la loi,
mais de Gaulle n’a pas usé de ce droit.
Le respect de la légalité par Pune des
partics incite Pautre & rester clle ausw
dans le cadre de la Joi. Au contraire, e
violences commises ¢n Algéric et en I'ran-
ce par PO.AS, ont provoqué une inévi-
cable réaction de contre-terreur. La jus-
tice politique, dit Kirchheimer pour o
clure, sert les intérées de la politique, mi.
ce scervice peut prendre des formes dive:
ses. Bn régime cotalitaire, le juge, devaur
une affaire politique, cherche la décisiov
désirée par le pouvoir, alors que le jugs
d’un Frat fondé sur le droit garde la
liberté de ses moyens dPaction et §inspire
non de ce qui est nécessaire au POUVOLr
% un moment donné, mais de ce qui peus
rester une  décision valable aussi pour
Pavenir (p. 424).

Le probléme des délits politiques «=
complexe, car la politique fait jrrupiies
dans le domaine de la jurisprudence i
que fois qu’une affaire touche la défens
du régime existant €t Jes pouvoirs qui
représentent. Kirchheimer a raison <
joindre a son livre deux chapitres spécis
ot trds substantiels qui eraitent du droit
dasile, dont Vusage est si fréquent de s
jours, ainsi que du droit de grice ou
Lamnistie, qui sont, dans une certaine
mesure, des compensations au systeme e
répression des ennemis d’un régime exis-
tant. Mais il manque 3 son livre certains
principes conducteurs de lege ferenda :
il aurait pu souligner que né peavent Ge-
meurer impunis des crimes contre les 1ois
protectrices de principes moraux €sscn”
tiels, comme celles qui poursuivent e -
rorisme et la trahison ; mais quune wp 0~
sition qui n'a pas recours 3 la forc ve
peut, en aucun €as, érre cgmidérée cort e
un crime ; que le systéme du partl u
est la base du régime totalitaire ant
cratique, violant le droit du peuple d'ex~
primer librement sa volonié, et que, Vi la
situation internationale, aucun Trar ne




peut retrancher derritre sa «souveraineté»
et prétendre échapper ainsi & P'action des
organismes internationaux, quand il se
rend coupable de terreur massive et de
génocide dans la poursvite d’ennemis de
classe, ou d’adversaires politiques, raciaux
ou religieux.,

G. Guins

i oS T

Caarres Warken Hostisr @ TURKEN
UND SOWJETS, Die historische Lage
und die politische Bedeutung der Tiir-
ken und der Tiirkvolker in der heu-
tigen Wele, Alfred Metzner Verlag,
Francfort-sur-le-Main, Berlin, 1960,
264 pp. et 5 cartes.

Parmi les travaux scientifiques récents
s¢ trouvent des études particulidrement
intéressantes et précieuses, s’imposant 4
Patvention du public et de la critique.
Cest sans aucun doute a cette carégorie
quwappartient le travail du cherchev- amé-
ricain  Charles Warren Hostler, publié
pour la premidre fols en anglais en 1957
a Londres (Tiirkism and the Sowvicts, I'he
Tiirks of the World and their Political
Objectives. Georges Allen, Ltd)) er Pon
doit se féliciter de Iinitiative de ’éditeur
allemand a qui nous devons la traduction
allemande qui fait objet du présent comp-
te rendu.

Au cours des dernieéres dizaines d’an~

nées, la science mondiale s’est enrichie de
nombreux travaux concernant les peuples
tlirks et la sitvation de ceux qui vivent
en Union Soviétique. 11 suffic de rappeler
les ccuvres des savants turcs sulvants
Khalil Inaltchik, Akhmet Temir, Baymir
za. Hayit, Abdullah Soisal ; celles des sa-
vants occidentaux que sont G. Jdschke,
B. Spuler, J. Benzing, G. von Stackelberg,
N. Poppe, W. Dubrowski, A.Bennigsen et
maints autres qui ont apporté leur contri-
bution & Pétude du monde tiirk passé et
présent, Cependant, la plupare des tra-
vaux réeents en ce domaine sont consa-
crés & des problémes ou a des secreurs
particuliers du monde tiirk : & la Turquie

&
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proprement dite, au Turkestan, a PIdel-
QOural, au Caucase et 3 la Crimée ou ¢n-
core a des questions historiques spéeinles.
Parmi les travavx relativement peu nom-
breux et qui embrassent des ensemblizs
assez larges du monde ture, il faur acce-
der une attention particulicre aux i+’
intéressantes études de G. von Mot
Der nationale Kamypf der Russlande:i-
(Berlin  1936), de Zeki Velidi Tou- .
Bugiinkii Tivkili (Tiirkistan) ve il n
taribi (Istanbul 1942), et de R. Pipes @ 7
Formation of the Soviet Union. Coir. i
nism and Nationalism., 1917-1923 (¢ .-
bridge, Massachusetts 1954). L'intéré

ticulier du réeent livre de Hostler con |
sans aucun doute en ceci qu'il s’efforec o
présenter au lecteur un tableau- large
complet du passé réeent, de la sitvation
actuelle et de la signification politique ¢
tout le monde tiirk d’aujourd’hui. I
des critiques de cette ccuvre a eu rai
de faire remarquer qu’il s’agit 1d de -« ia

I3

premidre et unique érude résumant ca-
semble de la sitvation » du monde .on-
sidéré.

Le livre comprend cing chapitres. Lo
le chapitre introductif, lauteur avi -
Pattention du lecteur sur Pimportar.
mondiale du. probléme que souléve e
monde tlirk, lequel occupe une surface
immense, des rivages de la Méditerrande
et de la moyenne Volga, & ouest, aux
fronti¢res de la Mongolie, 2 est, et fait,
selon les propres termes de Hostler,
I «objet du grand litige géopolitique »
de notre temps. Il est intéressant de faire
remarquer que on des critiques anglais
de P'ccuvre de Hostler a souligné spéciale-
ment Pimportance économique et stratéui-
que de cet espace dans la politique moi-
diale actuelle. Dans le domaine politico-
national, les moments les plus remar-
quables du probléme pantiirk furent, au
xx¢ sidcle, la naissance et le dévelo;: o
ment de idée de tlirkisme, le mouvesn .« e
de libération d’une Turquie nouvelle, 1.1
vonale, avec 3 sa téte le grand Atatii. k,

&)
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MeraPHYSIK. By Emerich Coreth, S.J. Innsbruck: Tyrolia-{;erlag,‘ 1961,

Pp. 690. Sfr. 33. ;‘f

This is a brilliant attempt to re-establish metaphysics ag the “science of
being.” Beginning with the scientific evidence already/ contained in the
very capacity to ask what being is, the author handles/with assurance the
insights into this question contributed by modern phflosophers from Kant
to Husserl and Heidegger. Thus, though his thinking is basically scholastic
in orientation, he seeks to incorporate into it the best efforts of “transcend-
ental” thought. The result: a remarkable methodoJogical rigor in reflecting
on the evidence from beginning to end leads onge more to the conclusion
that metaphysics finds its ultimate foundation infthe Being of God.

Fordham University. QuenTiN LAUER, S.J.

Porrricar Justice. The Use of Legal Procedure for Political Ends. By
Otto Kirchheimer. Princeton, N. J.: Princeton University Press, 1961..
Pp. xiv, 452. $8.50.

When judicial authority is used to tip the scales in situations of political
equilibrium, the concept of justice is found in the most ephemeral of its
divisions, Traditional categories of commutative, distributive, social, and
legal justice embody strict moral implications in man’s societal life, but the
purpose of the phenomenon which the author describes as political justice
is pragmatic: the widening of the scope of man’s political activity by enlisting
the services of the courts in behalf of mainly political goals. The controver-
sial Nuremberg trials and Israel’s dramatization of a tragic era in Jewish
history, uniquely staged by an Eichmann trial, mark the timeliness of this
scholarly book.

The first of the book’s three parts treats principally of the causes and
methods of a state’s legal protection against dissenters. The author presents the
notorious “I’Affaire ‘Caillaux,” the treason charge levied against a French
statesman by his political opponents because of his advocacy of a negotiated
peace with the enemy in 1917, The trial of Archbishop Stepinac in Yugo-
slavia and the use of the courts to further the state policy of anti-Semitism
in Nazi Germany or race superiority in South Africa are some of the other
well-documented examples. We are reminded also of the criminal syndical-
ism laws of the 1930’ in the United States which were used to counter
incipient miners’ unions. And of course, we have the Alger Hiss trial, where-
in certain fragmentary acts of the defendant were brought to light in order
to create an unfavorable image based upon his political and ideological be-
liefs.

In the second part of the book dealing with the dramatis personae of the
phenomenon of political justice, the author points out the complexity of the
judge’s task of individualizing the norm in concrete case situations. For
norms, we are told, are not meant for eternity, and those with which the judge
must work are gauged to long-term community needs, individual circum-
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stances, and “specific sociopolitical configurations of the age.” One wonders
if this is a jurisprudential concept somewhat similar to that of Jhering, based
on a morality of interests; perhaps such a concept would be more at home
within the corpus of doctrine attaching to the sociological school of juris-
prudence identified in this country with Roscoe Pound.

The defendant in the political trial usually has considerations at stake far
beyond that of a favorable court decision, Such considerations successfully
promulgated are exemplified in the trial of Jesus before the Sanhedrin and
in the classical trial of Socrates, while unsuccessful promulgation is evi-
denced in the recent failure of American Communists to win popular appeal
through the Smith Act trials. We should not forget, however, that the bumpy
road from the courtroom dock to national leadership is a well-traveled one:
De Valera, Gandhi, Nehru, and countless Soviet revolutionarics are but a few
who bear witness to this fact, '

The difference between the responsibility involved for political-military
failure and for inhuman conduct must be recognized in what the author
terms the “trial by fiat of the successor regime.” Such was the Nuremberg
experience, and more. With all of its insufliciencies it was “the feeble begin-
ning of trans-national control of the crime against the human condition.”
We note with the author that the charges preferred at Nuremberg for the
most part were not charges of crimes against humanity, but were charges of
war crimes, similar in many respects to other common crimes.

The final part of the book has to do with the legal devices of asylum and
clemency by which the impact of political justice can be modified or even
frustrated. Their names may differ over the years, but we have always with
us the expalriate, the émigré, or the refugee.

In describing some of his specifications of justice it would seem that the
author has assigned an enlarged meaning to the adjective “political.” Never-
theless, these specifications provide valuable insights into the nebulous and
neglected political aspect of jurisprudential study.

Weston College. - Frank B. Hiceins, S.J.
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probably explained (though not necessarily justified) by the fact that its
statutes can be found in any reasonably equipped law library. Dr. Aufricht,
it is true, suggests? that the laws have been selected according to age (the
United Kingdom represents the oldest; Ceylon, the Philippines and others
represent the most recent type), breadth or precision of language, and levels of
economic development. Yet one cannot help feeling that had such been the
sole criteria (if the word may be used to indicate concepts of the utmost
vagueness), some countries would have fared differently, In these circumstances
it only remains to hope that Dr. Aufricht will in due course complete his under-
taking by the publication of a second volume.
COPYRIGHT 1962 F. A. Manw*

CORNELL UNIVERSITY

Political Justice: The Use of Legal Procedure for Political Ends. By Orro
KircuEIMER, Princeton: Princeton University Press. 1961, Pp. xxi, 452,
$7.50.

We lawyers too often regard the law as a mechanic regards an automobile:
we confine our attention to an understanding of its elements and to the develop-
ment of skills necessary to make it work. We learn rules and principles of torts
and corporate law, of crimes and anti-trust; we draft and negotiate, plead and
litigate.

Like mechanics, however, too many of us neglect those facets of the legal
institution which lie outside our special interest and skill. The automobile is,
to be sure, a machine, and the mechanic’s function is to see that it operates
properly, But the automobile is also a social artifact, an economic product, an
historical incident and an object of aesthetic judgment. Likewise, our law is
more than a system of legal rights and duties which is studied and manipulated
by its mechanics, It is also, among other things, a mechanism for the distribu-
tion of wealth, an embodiment of a system of morality, an arena for the resolu-
tion of individual and social conflict and a vehicle or medium of political action,

Professor Kirchheimer’s book is directed at this latter facet of law, at law as
an instrument of politics. His combination of political acumen, historical in-
sight, breadth of culture and legal sophistication should not only awaken the
lawyer to his parochialism but should also direct the social scientist to a new
interest in the law, How marny historians, how many students of the family as
a social institution, or hew many economists are aware of the fund of ma-
terial relevant to their science which is-available to one who has some mastery
of legal research? Legal materials are, unfortunately, beyond the competence of
too many scholars and scientists; this, among other reasons, explains why a
book like “Political Justice” is a rather unusual achievement,

The purpose of the book is to describe the ways in which political ends are
achieved by resort to the processes of law, especially by resort to the courts.
Political justice is justice or legal process designed or used for the resolution
of political conflict or the fulfillment of other political goals. In the simplest
sense, it is the use of legal process to discredit a political opponent, for instance,

2 P. xvii. )
# Dr, Jur. (Berlin) ; LL.D. (London) ; Honorary Professor, University of Bonn; Solicitor
in T.ondon.
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to remove him from political life by having him convicted of a crime. In more
complicated instances, it involves the creation or sustenance of a public opinion
favorable to a particular political goal by resort to the courts: an Eichmann
trial designed, among other purposes, to win sympathy and moral support for
a beleaguered state or a Hiss trial intended to awaken a nation to a neglected
peril. (Or, was the latter’s purpose, perhaps, to regain public confidence in
the ability of a party in power to deal with a threat which the opposition party
claimed it could not handle?)

In order to achieve an understandmg of the political role of the judicial
process, Professor Kirchheimer ‘combines narration and speculation. He offers
copious illustrations and then attempts to generalize from them. He examines
the Goebbel assassination in Kentucky, the libel suit instituted by President
Ebert in Germany, the Caillaux case in France and the Nuremberg trial. He
has a fine capamty to give “the feel” of a trial and its involved historical and
political roots in short scope. Moreover, once having narrated, he reaches out
for general insights, for explanations of why there was a resort to the courts
and what political role the litigants, the judge and counsel played. Sometimes
the reach of his theory seems to go further than it should and he is overly
elaborate and abstract. On the whole, however, except for a tendency towards
jargon and scientism, the generalizations which Professor Kirchheimer offers
seem sound and fruitful,

I wonder, however, whether the book goes as far as it should. Is there not a
sense in whlch every law suit is political, a fulfillment of a political goal? Prin-
ciples of the law of torts, for example, embody a resolution of conflicts not only
between the litigants in individual cases, but also between various economic and
social interests. The resolution of just such conflicts lies at the very heart of
the legal process. By concentrating attention solely on political trials, that
is those involving political parties and political figures, Professor Kirchheimer
has perhaps neglected the most pervasive sense in which justice is political, the
sense which Hans Kelsen intends when he speaks of the identity of the Law and
the State.

A lawyer will not learn to plead or try a case within these pages. He will
escape from the narrow confines of his own province into adjoining territory,
however, and this may be more important.

Edward J. Bloustein*

International Claims: Their Adjudication by National Commissions. By
RicumArD B. Lirvica. Syracuse: Syracuse University Press. 1962. Pp. xiv,
140. $5.00.

Many studies have been made of the organization and work of international
mixed claims commissions to which states have submitted claims growing out
of injuries to their nationals. Much less attention has been paid to national
commissions. The latter are set up under the authority of a single state to pass
on claims of its nationals against another state which had been settled. between
the two states by an agreement to pay a lump sum, or which the claimant

* Associate Professor of Law, New York University School of Law.
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Political Justice: The Use of Legal Procedure for Political Ends. By OrT0
KircHHEIMER. Princeton; Princeton University Press, 1961, Pp. xiv, 452,
$8.50.

What is Political Justice ? In a sense all administration of justice, criminal
and civil, is political, as it serves to maintain and at times to change, the social
and political order of society. Kirchheimer deals with political justice in its
more specific sense—the use of the law and the courts directly to influence the
struggle for political power. Even in this narrower sense the term refers to a
wide variety of phenomena, ranging from the judicial prosecution of the al-
leged revolutionary or traitor to the use of the courts by the political opponent
who forces a member of the governing group into a defamation suit. This
variety of forms in which political justice can appear is vividly illustrated by
the author in the opening chapter of his book, in which he presents a concise
historical survey and a detailed description of some typical political cases of
recent times. The use of an accusation of common crime to discredit or destroy
a political opponent is illustrated by the attempt of the Kentucky Democrats
in the 1890’s to wrest the governorship from the Republicans by preferring a
specious murder charge against the Republican leaders. The story of this long
forgotten, but by no means atypical, episode of American politics is instruc-
tive as well as thrilling. The equally specious, but successful, attempt of
Clemenceau and Poincaré, through a treason charge to prevent Caillaux from
attaining political power during World War I, and from using it to bring
about a compromise peace, stands for what may be called political justice in its
purest form., How a regime can be undermined by forcing a member of the
governing group to defend himself against libelous charges before a judiciary
sympathetic to the libellant’s cause is demonstrated by the case of Friedrich
Ebert, first President of the German Republic after the collapse of the
monarchy.

While trial can thus serve as a weapon of attack, it is more frequently a
weapon to defend an existing regime or government against its opponents.
Political justice is a typical weapon of what Kirchheimer calls “state protec-
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tion,” meaning the protection of the regime or government in power. It is not
the only weapon. A government may dispose, and often enough has done so,
of its real, suspected or manufactured enemies without interposition of the
judiciary. Administrative arrest and protective custody in a concentration
camp are but illustrations from our own times. They have been used not only
by fascist, national-socialist or communist regimes, but during World War II
by Great Britain and the United States.

Observing political justice as a means of state protection leads Kirchheimer
into a discussion of state protection in general, especially the dilemma that
presents itself to the modern liberal-constitutional state where it is, or believes
itself to be, in serious danger from an “‘opposition of principle,” especially by
opponents of the very bases of democracy, constitutionalism and individual
liberty. Such enemies, in our days fascist and communist, want to make use
of those very liberties of democracy which they are bent to destroy, How far
can a democratic state go in its efforts to protect itself against such enemies
without destroying its own foundations ? How can state protection be squared
with freedom of speech? What Kirchheimer has to say on this disturbing
problem stands out among the mass of recent writing, Here, as in all other
parts of his book, Kirchheimer draws on vast material taken from many
parts of the world. The radical measures of the Federal Republic of Germany,
finding itself directly confronted with efforts of communist penetration from
East Germany, are contrasted with the cavalier attitude of Great Britain, be-
lieving itself to be immune. The vacillating, and at times frantic, American
outbursts are shown to be due less to real danger than to politicians’ attempts
to ride a probably overestimated wave of popular fear and insecurity.
Kirchheimer believes that at least some of the American advocates of radical
measures may have felt that the harshness of their legislative proposals would
be softened, or even declared unconstitutional, by the courts. To some extent
this expectation has indeed been borne out, especially through the attitude
taken by the United States Supreme Court in Yates v, United States.l That
case has not been the last word in the political struggle about anti-subversive
legislation. In later cases the Supreme Court itself has taken a more rigid
approach, and local courts have frequently tended to lean in that direction.

Reviewing the broad scale of attempted state protection in the past and
present, Kirchheimer reaches the conclusion that most of the measures are un-
necessary where the opponents are insignificant, and that they are, in the
long run, ineffective against an enemy representing the majority of the people
struggling against a governing minority regime or a colonial power. In such
generality this judgment appears too broad. It applies only to liberal constitu-
tional regimes that have opened themselves to democratic ideology and lost
faith in the justifications of their own rule. In our days such softening has
gone so far as to result in the voluntary abdication of colonial rule. But where

1354 U.8. 298 (1957).
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there is a strong will to maintain power, minority regimes have been able to
survive attacks from within as long as they have not been accompanied by
defeat by the external enemy, The Czarist regime of Russia even managed to
survive the defeat by Japan it 1905; it did not fall until the total defeat by
Germany in 1917, Austria-Hungary survived all attacks by Czech, Yugoslav
and Ttalian nationalists until the defeat in World War IL If, along with
Kirchheimer, one regards pre-World War I Germany also as a country where
a majority of the people was lorded over by a minority, it might be added as
another illustration. However, the German example tends to indicate that the
dichotomy, minority-majority, may be too simple. Not even the Social-
Democratic Party which, as a matter of fact, never achieved a majority vote,
constituted in its totality an opposition of principle. A government may well
be drawn from a minority of the people and the majority may be content
with, or at least acquiesce in, that situation. The futility of the half-hearted
German attempt of the 1880°s to suppress the Social-Democratic Party can
indeed be used as a prime example of the problematic relationship between
liberal constitutionalism and efforts at state protection. The German case
does not constitute an example of the futility of vigorously attempted state pro-
tection against a popular majority. Neither was the majority opposed to the
existing system, nor did that system ever undertake a full-fledged effort at de-
termined suppression of even its declared enemiés. Such an effort, if it had
ever been undertaken, might well have run into trouble not only because it
would have been contrary to the political climate of liberalism, but also be-
cause it could hardly have expected the full co-operation of the judiciary,
which, as shown by Kirchheimer’s own illustrations, was little inclined to
harshness against such leaders of opposition as Bebel and Liebknecht.

Neither in Germany nor in the United States or other non-totalitarian
countries have the courts corresponded to that communist over-simplifica-
tion in which they appear as mechanical tools of the government—both
government and courts simply constituting weapons of the ruling class in its
struggle to keep down the exploited class. Neither, of course, have the courts
been the never-flagging champions of individual freedom against governmen-
tal suppression, as they have occasionally appeared in Anglo-American ora-~
tory. Reality is more complex. Its sociological analysis by Kirchheimer is pene-
trating. Why do governments resort to courts at all? Why do they run the risk
of being rebuffed by the courts and the danger of the political trial being used
by the accused and his group as a public forum of the potentially highest
efficiency ?

These questions are answered by Kirchheimer in a searching analysis of the
role of courts not only in political trials but in society in general. Obviously
influenced by Max Weber, Kirchheimer finds the key in the deep human need
for justification of the use of power. In order to be accepted, and thus to be
stable, power must be felt to be “legitimate,” i.e., to correspond to postulates
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accepted as self-evident. In our age, in which the exercise of power, in order
to be accepted as legitimate, must be demanded by, or at least correspond to,
reason, the reasonableness of the exercise of governmental power must be
visibly demonstrated. This task of legitimizing in individual cases the exercise
of governmental power, especially when it is directed against an alleged enemy,
falls to the courts; the judges are the legitimizers of the exercise of govern-
mental power. This insight proves itself a veritable key to the clarification of
the problematic role of the judiciary in the political fabric.

Courts cannot serve as legitimizers of governmental power unless they can
follow their own judgment independent of the views of the government. Here
then lies the root of the democratic postulate of an independent judiciary.
But, on the other hand, no state could survive a decided hostility of its
judiciary against its government. A dramatic illustration of such a case is af-
forded by the German Weimar Republic. Hence the problem of finding the
right balance between judicial independence and judicial obedience to the law.
No hard and fast solution can be stated. The answer must depend on varying
circumstances of time and place. How great the variations have been in the
measure of success, and how manifold are the available means of formal and
informal nature, is extensively shown by Kirchheimer. Modes of judicial ap-
pointment, tenure, appeals, administrative controls, personal background,
relations to the public, both in general respect and in special relation to the
political case, all come under scrutiny. The inquiry is extended to the role and
position of the other actors in the judicial drama: the prosecutor, the at-
torney and the accused. For the accused the political trial can present a much
desired opportunity to publicize, dramatize and propagandize his cause and
thus to defeat the very enemy by whom he is prosecuted. But promotion of the
cause may be fatal to him. Shall he save his own skin by turning informer or
traitor to the cause? The dramatic dilemma is illustrated by numerous con-
temporary cases as well as by the two most momentous political trials of our
history, those of Jesus and Socrates.

What are the peculiar tasks of defense counsel in the various types of po-
litical trial? Is it his first task to serve his client, or is he to promote the cause?
The two tasks can be incompatible,

What, furthermore, is the role of the prosecution ? How is the prosecutor’s
position to be organized if it is simultaneously to serve the government and
not to compromise the people’s confidence in the administration of justice?
What are the motivations for the decision of whether or not to prosecute, and,
in the affirmative situation, of how to “dress up” the case?

All these problems are discussed on the basis of a large amount of ma-
terial taken from constitutional countries such as the United States, Germany,
Switzerland, France, Great Britain and South Africa. But how do the prob-
lems present themselves in a totalitarian country? The German Democratic
Republic (i.e., East Germany) serves as a richly documented illustration of the
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several techniques—formal and informal, crude and subtle—for the achieve-
ment of & situation in which the courts, like all other organs of state and party,
are to function as reliable executive organs of an all-powerful regime bent
upon remolding an entire people in accordance with an ideology regarded as
ultimate truth. This fascinating description is followed by a survey of turns
in Soviet theory on revolutionary legality, which, however, does not extend
to those latest tendencies which may conceivably foreshadow a considerable
intrusion of lay elements into the administration of Soviet justice and, per-
haps, a growth of judicial independence.

A chapter of some fifty pages is devoted to “‘trial by fiat of the successor
regime,” amply illustrated by cases from widely diverse places and periods.
The trial of representatives of the defeated by the victorious regime appears to
be a common, and probably inevitable, phenomenon. Kirchheimer uses the
case to explain the essential difference between the trial and the action which
for propaganda purposes is called a trial but partakes more of the nature of a
spectacle with prearranged results. But even in such administration of justice,
gradations exist. In the courts-martial of the Vichy militia and the people’s
tribunals of the first liberation days, enemies, whose fate had been settled
in advance, were butchered. The liberation type of cour de justice, with all its
prejudices, allowed for some primitive rights of defense. The elaborate mili~
tary commission set up by the United States for the trial of such Japanese
“war criminals” as General Yamashita is said to constitute a marginal case.
The Nuremberg trial before the International Military Tribunal is regarded
as a true rather than a merely simylated trial. The Nuremberg case is exten-
sively discussed, but, in contrast to the general character of Kirchheimer’s in-
quiry, the refutation of the critics moves more along legalistic than political
lines. Whether Nuremberg has produced, as Kirchheimer hopes, the positive
result of a lasting condemnation of the use of inhuman practice in the political
struggle may well be doubted. As pointed out by the author himself, the
Nuremberg indictment was directed primarily against the National-Socialists’
attempt to subjugate Europe by force of arms, and only incidentally against
the practices used in the pursuit of this aim. Inhuman acts unconnected with
the war were expressly excluded by the Tribunal from its scope of jurisdiction.
More convincing, on the other hand, are Kirchheimer’s arguments against
the proposals to call in neutral judges in the condemnation of the National-
Socialist rulers of Germany by their Allied successors, or to leave their
condemnation to German courts.

In the chapter following, Kirchheimer investigates the role played in po-
litical justice by the corrective institutions of asylum and mercy. Asylum
signifies the limitations imposed on political power by the limits of its terri-
torial spheres. What are the considerations motivating a government to grant
or to refuse asylum ? What were the policies of the several nations in the nine-
teenth century, when the asylum seeker was typically an individual ? What are
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they today when the search for asylum has come to be the concern of vast
groups of persons persecuted not only on grounds of political creed or activity
but on grounds of nationality, race or social origin?

What, finally, are the complex and widely varying motives for granting or
denying mercy to individual victims of political justice, or amnesty to entire
groups? The comparison of Lincoln’s practices with those of contemporary
American administrations is as fascinating as the analysis of attitudes of
Shakespearian characters, of Tudor and Bourbon kings, or of successive
French and German regimes.

In summing up Kirchheimer teturns to the comparison of political

. justice in constitutional and totalitarian regimes. In the former the existence of

a “Judicial space” is essential if the “detour’ of the resort to trial is to fulfill its
function of legitimating the governmental prosecution of the political foe.
Only if the courts are left a space of freedom to exercise their own, though per-
haps narrowly defined, judgment can political justice be expected to achieve
its assigned end. There must be some risk of divergency between government
and court, and thus some risk of the trial being used by the accused as a forum
for effective advocacy of his cause. Where no such judicial space is left, the po-
litical trial can serve only the different functions of a potentially highly effective
means of a totalitarian government to educate the populace along the ways de-
sired. Whatever the regime, political justice “is bound to remain an eternal
detour, necessary and grotesque, beneficial and monstrous.”2

This final judgment expresses the well-balanced nature of Kirchheimer’s
investigation of a topic that easily provokes partisan approach. Kirchheimer
leaves no doubt about his own convictions as those of a democratic, liberal
constitutionalist. But through his comprehensive knowledge of history he is
familiar with the complexity and inevitability of the problem. He pursues it
not as the pleader of a cause but as a scholar in search of knowledge and
understanding,

Kirchheimer is a political scientist and a sociologist. He looks at the phe-
nomenon of political justice from this outside point of view rather than from
the inside position of the lawyer.3 It is exactly this approach that makes his
work fascinating and important for the lawyer, The impact of the inquiry is due
not the least to the comprehensive scope of the author’s material. Political
justice has been treated in a flood of writing, especially in recent years when
it has become such a widespread and disquieting phenomenon. The number
of American discussions of American cases, practices and problems has been
legion. Nowhere else can the reader find such a wealth of material as in
Kirchheimer’s book. Consequently, the approach is from a higher level; phe-
nomena and problems of one country are reflected in those of another. Thus
new light is thrown upon the familiar phenomenon, The inquiry cuts down

2P, 430,

3 The fact that the author is not a lawyer has found expression in his unorthodox and at
times annoying mode of citing cases, American and foreign,
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to fundamentals. The book constitutes a high achievement of comparative
law as well as of jurisprudence. Law teachers might well consider its use as a
base for discussion in seminars or courses on jurisprudence. For one striving
at clarifying his thoughts about the problem of how to defend our social and
political system against its enemies, without in the effort undermining its very
foundations, Kirchheimer’s book is, I dare say, indispensable. To the judge,
attorney, or prosecutor involved in a political case, it will serve as a useful

practical guide.
MAx RHEINSTEIN*

* Max Pam Professor of Comparative Law, University of Chicago.
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and the atbachment Yo cerdainty of the Enlighteowment. For the fireb time
thare wﬁ& 2 publie oplunion hestile o political justice, Bub today, in mass
soolety, public opinfon iz wolnfermed, uneritieal, and lrrabionals 1t apphewds
politdenl progecutlons with enjoyment of bhespeobucle helghtensed by moral
indignation st the viebim,

Polibioa) fecters alae played s paprb. The nimeteenth centuwry sew the
apoges of the nabional stete, Tye tendensy was toward Indulgence of
internal pm;m&:m of chungey traffic with a forelgn enemy wes "the desdliest
of &1l sing," Bub internatiensl commmications have rescast velue sysbems in the
twentieth century: aconomio intervest groups, Fasclsm, and &mamm hwé: ;%h%@ ,,
wardens woys deprived the state of its monopoly of leyalby, These very -
developments have prodused more viclent assertlons of state patriotism on bha
ot amm popular wasses, The wpshob has been the onagtment of penad lege
islation whioh identifies the ideolegiosl orime of sveial diseontnent with aid to
a foreign enemy. The imprecision of the ooneeph of "subwersion' maltes possible
the conflation of the two mi’f&@mm, and 1bs vegueness makes the werd wore
sinister and menueing.

‘Bub these Jllumineting histericsl insighte are a side-iswue, The
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prinedpal conserny of the book are to esbablish types of politiesnl justioce
snd o exsmine the consbituent elements of the political triale ‘1‘% nosy
obwiows ouse of pelivieal justice is the bill of abbainder, the outlawry of
2 disgbdent grovpe. When a yuling Mnmmw underbalkes to destvoy popular
organisations, theve g usually no wiberior purpose; the gosl ig sinply
repression of opposition, HExeoubdon of hhe polibies) polisy collides ad
polubs with the legal vrder, which the geverament is unwilling bo sorap
altogebhars even Ui opponents of the racial lews of South Afriea have fousl
some ghelber behind Mm struetuesl beass which ave nesessary o suppord any
Jegal sysbem. Bub mzsm conbeporary acts of rvepresslon.-the Americen antie-
c‘f«’mﬂmmﬁ?t;@wmmmﬁm,g and the suppression of the Soeclalist Releh pardy and
bhe &mmmmﬁ parby in Wesh Uermeny are considerdd in some devaile-gre nob
wmm to pretect bhe regine from any real threst, The Averdcnnlegislation
MWZLM’ from o compebition in demegoguery. The Soslelist Releh party wes
i dov no bther reason then 4dbs insolent behavior. The suppresslon

of the ©ommunist party by the German Constitubional Cewrt was principally
intended to buttress the foreign polioy of the gevernmente

%Mr @;‘W of polivieal Justice do nob involve bthe proseripbion
@:ﬁ” a grovp by name., Stebubes of e more sonventional sord, w«ambmﬂm; one
W ansbher m%ﬁm, upeech, or opinien wve passed; or the defendsnt is chsrged
with an offense drawn from bhe ordinevy oyiminel lsw. O4vil acbions, such ss
1ibal mu&w,’ my alap serve pelitisal ende. A speels) elsss of sotdons 48 the
trdal of & predecessor by & sucoessor regime, ss in dhe Nuvemberg trials,
which ave conuidered at length. Tn most cases pelibicel Pustioe alms st
publie opiaion vather than ab the ostensible vietims bhe purpose is to vindicabe
8 m@ﬁm or @ ammm vr & policy by esteblishing sn imege of the opponent

ay an ensmy of the sommon goods




Thug the politisal trial undertakes to recast history into a
degired pawém‘. By foousing on & single evenb, to whichare attached bobth
decigvensss and eulpability, it radieally distorts the subdechb; but of course
& gbortion is the purpose. The political trial is a moralibty play. The
characters are the judge, the jury, the lewyers, informers, and the parties.
Usually the state iz one of the pabbies; and i% also supplies the stage
directions, In interpreting their roles the actors enjoy a awtam latitude,
How great hhi;w is, and how it is used, depend upon many cireumstancess these
the aubhor expjores and illustrates ‘

A chapter is devobed iw e ‘-asaylum, .amzi another to ci@m&mm These
arise in such widely varying aﬁ.’h’mmima s and diserebtion plays so large a
parb, that systemabization eamotb pmcsemd very fav,

It is elear that Dr. Kirchheimer does nob :mm@:ibu'bea enblyve objectivity
and certitude te the judielel process at it besb., His appreach is & blood-
chilling legal realism, Consequendly he takes for granted beth t{h@ inevitebility
and teh injustice of political trials. They have, however, this merits they
are o part of the shruggle fop pwliizd.aal pewer, and withoub them the struggle
would continue in & less ovrderly way,

Judiedal process has as its objective the solubion of problems in

terms of bruth and reason. When the magnet of power enters the field,

must the needle invariebly swing to the new pole? Political Jugbioe recounts a

few cases in which this did not cceur, but these must be regurded as exceptions
o the rule, The dispassionate acouracy and the profundity of the book meke

the conslusion the wmore depressing.

FRANCIS D, WORMUTH

niversity of Utah
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Political Justice: The Use of Legal Procedure for Political Ends. By O1T0
KircHHEIMER, Princeton: Princeton University Press, 1961. Pp. xiv, 452.
$8.50.

What is Political Justice ? In a sense all administration of justice, criminal
and civil, is political, as it serves to maintain and at times to change, the social
and political order of society. Kirchheimer deals with political justice in its
more specific sense—the use of the law and the courts directly to influence the
struggle for political power. Even in this narrower sense the term refers to a
wide variety of phenomena, ranging from the judicial prosecution of the al-
leged revolutionary or traitor to the use of the courts by the political opponent
who forces a member of the governing group into a defamation suit. This
variety of forms in which political justice can appear is vividly illustrated by
the author in the opening chapter of his book, in which he presents a concise
historical survey and a detailed description of some typical political cases of
recent times. The use of an accusation of common crime to discredit or destroy
a political opponent is illustrated by the attempt of the Kentucky Democrats
in the 1890°s to wrest the governorship from the Republicans by preferring a
specious murder charge against the Republican leaders. The story of this long
forgotten, but by no means atypical, episode of American politics is instruc-
tive as well as thrilling. The equally specious, but successful, attempt of
Clemenceau and Poincaré, through a treason charge to prevent Caillaux from
attaining political power during World War I, and from using it to bring
about a compromise peace, stands for what may be called political justice in its
purest form. How a regime can be undermined by forcing a member of the
governing group to defend himself against libelous charges before a judiciary
sympathetic to the libellant’s cause is demonstrated by the case of Friedrich
Ebert, first President of the German Republic after the collapse of the
monarchy.

While trial can thus serve as a weapon of attack, it is more frequently a
weapon to defend an existing regime or government against its opponents.
Political justice is a typical weapon of what Kirchheimer calls “state protec-




198 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol, 30:191

tion,” meaning the protection of the regime or government in power. It is not
the only weapon. A government may dispose, and often enough has done so,
of its real, suspected or manufactured enemies without interposition of the
judiciary. Administrative arrest and protective custody in a concentration
camp are but illustrations from our own times. They have been used not only
by fascist, national-socialist or communist regimes, but during World War II
by Great Britain and the United States.

Observing political justice as a means of state protection leads Kirchheimer
into a discussion of state protection in general, especially the dilemma that
presents itself to the modern liberal-constitutional state where it is, or believes
itself to be, in serious danger from an “opposition of principle,” especially by
opponents of the very bases of democracy, constitutionalism and individual
liberty. Such enemies, in our days fascist and communist, want to make use
of those very liberties of democracy which they are bent to destroy. How far
can a democratic state go in its efforts to protect itself against such enemies
without destroying its own foundations ? How can state protection be squared
with freedom of speech? What Kirchheimer has to say on this disturbing
problem stands out among the mass of recent writing. Here, as in all other
parts of his book, Kirchheimer draws on vast material taken from many
parts of the world, The radical measures of the Federal Republic of Germany,
finding itself directly confronted with. efforts of communist penetration from
East Germany, are contrasted with the cavalier attitude of Great Britain, be-
lieving itself to be immune. The vacillating, and at times frantic, American
outbursts are shown to be due less to real danger than to politicians’ attempts
to ride a probably overestimated wave of popular fear and insecurity.
Kirchheimer believes that at least some of the American advocates of radical
measures may have felt that the harshness of their legislative proposals would
be softened, or even declared unconstitutional, by the courts. To some extent
this expectation has indeed been borne out, especially through the attitude
taken by the United States Supreme Court in Yates v. United States.! That
case has not been the last word in the political struggle about anti-subversive
legislation. In later cases the Supreme Court itself has taken a more rigid
approach, and local courts have frequently tended to lean in that direction.

Reviewing the broad scale of attempted state protection in the past and
present, Kirchheimer reaches the conclusion that most of the measures are un-
necessary where the opponents are insignificant, and that they are, in the
long run, ineffective against an enemy representing the majority of the people
struggling against a governing minority regime or a colonial power. In such
generality this judgment appears too broad. It applies only to liberal constitu-
tional regimes that have opened themselves to democratic ideology and lost
faith in the justifications of their own rule. In our days such softening has
gone so far as to result in the voluntary abdication of colonial rule. But where

1354 U.8, 298 (1957).
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there is a strong will to maintain power, minority regimes have been able to
survive attacks from within as long as they have not been accompanied by
defeat by the external enemy. The Czarist regime of Russia even managed to
survive the defeat by Japan in 1905; it did not fall until the total defeat by
Germany in 1917, Austria-Hungary survived all attacks by Czech, Yugoslav
and Ttalian nationalists until the defeat in World War IL If, along with
Kirchheimer, one regards pre-World War I Germany also as a country where
a majority of the people was lorded over by a minority, it might be added as
another illustration. However, the German example tends to indicate that the
dichotomy, minority-majority, may be too simple. Not even the Social-
Democratic Party which, as a matter of fact, never achieved a majority vote,
constituted in its totality an opposition of principle. A government may well
be drawn from a minority of the people and the majority may be content
with, or at least acquiesce in, that situation. The futility of the half-hearted
German attempt of the 1880’s to suppress the Social-Democratic Party can
indeed be used as a prime example of the problematic relationship between
liberal constitutionalism and efforts at state protection. The German case
does not constitute an example of the futility of vigorously attempted state pro-
tection against a popular majority, Neither was the majority opposed to the
existing system, nor did that system ever undertake a full-fledged effort at de-~
termined suppression of even its declared enemies, Such an effort, if it had
ever been undertaken, might well have run into trouble not only because it
would have been contrary to the political climate of liberalism, but also be-
cause it could hardly have expected the full co-operation of the judiciary,
which, as shown by Kirchheimer’s own illustrations, was little inclined to
harshness against such leaders of opposition as Bebel and Liebknecht.

Neither in Germany nor in the United States or other non-totalitarian
countries have the courts corresponded to that communist over-simplifica-
tion in which they appear as mechanical tools of the government—both
government and courts simply constituting weapons of the ruling class in its
struggle to keep down the exploited class. Neither, of course, have the courts
been the never-flagging champions of individual freedom against governmen-
tal suppression, as they have occasionally appeared in Anglo-American ora-
tory. Reality is more complex. Its sociological analysis by Kirchheimer is pene-
trating. Why do governments resort to courts at all? Why do they run the risk
of being rebuffed by the courts and the danger of the political trial being used
by the accused and his group as a public forum of the potentially highest
efficiency ?

These questions are answered by Kirchheimer in a searching analysis of the
role of courts not only in political trials but in society in general. Obviously
influenced by Max Weber, Kirchheimer finds the key in the deep human need
for justification of the use of power. In order to be accepted, and thus to be
stable, power must be felt to be “legitimate,” i.e., to correspond to postulates
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accepted as self-evident. In our age, in which the exercise of power, in order
to. be accepted as legitimate, must be demanded by, or at least correspond to,
reason, the reasonableness of the exercise of governmental power must be
visibly demonstrated. This task of legitimizing in individual cases the exercise
of governmental power, especially when it is directed against an alleged enemy,
falls to the courts; the judges are the legitimizers of the exercise of govern-
mental power. This insight proves itself a veritable key to the clarification of
the problematic role of the judiciary in the political fabric.

Courts cannot serve as legitimizers of governmental power unless they can
follow their own judgment independent of the views of the government. Here
then lies the root of the democratic postulate of an independent judiciary.
But, on the other hand, no state could survive a decided hostility of its
judiciary against its government. A dramatic illustration of such a case is af-
forded by the German Weimar Republic. Hence the problem of finding the
right balance between judicial independence and judicial obedience to the law.
No hard and fast solution can be stated. The answer must depend on varying
circumstances of time and place. How great the variations have been in the
measure of success, and how manifold are the available means of formal and
informal nature, is extensively shown by Kirchheimer. Modes of judicial ap-
pointment, tenure, appeals, administrative controls, personal background,
relations to the public, both in general respect and in special relation to the
political case, all come under scrutiny. The inquiry is extended to the role and
position of the other actors in the judicial drama: the prosecutor, the at-
torney and the accused. For the accused the political trial can present a much
desired opportunity to publicize, dramatize and propagandize his cause and
thus to defeat the very enemy by whom he is prosecuted. But promotion of the
cause may be fatal to him. Shall he save his own skin by turning informer or
traitor to the cause? The dramatic dilemma is illustrated by numerous con-
temporary cases as well as by the two most momentous political trials of our
history, those of Jesus and Socrates.

What are the peculiar tasks of defense counsel in the various types of po-
litical trial ? Is it his first task to serve his client, or is he to promote the cause ?
The two tasks can be incompatible.

What, furthermore, is the role of the prosecution ? How is the prosecutor’s
position to be organized if it is simultaneously to serve the government and
not to compromise the people’s confidence in the administration of justice?
What are the motivations for the decision of whether or not to prosecute, and,
in the affirmative situation, of how to “dress up” the case?

All these problems are discussed on the basis of a large amount of ma-
terial taken from constitutional countries such as the United States, Germany,
Switzerland, France, Great Britain and South Africa. But how do the prob-
lems present themselves in a totalitarian country? The German Democratic
Republic (7.e., East Germany) serves as a richly documented illustration of the
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several techniques—formal and informal, crude and subtle—for the achieve-
ment of a situation in which the courts, like all other organs of state and party,
are to function as reliable executive organs of an all-powerful regime bent
upon remolding an entire people in accordance with an ideology regarded as
ultimate truth, This fascinating description is followed by a survey of turns
in Soviet theory on revolutionary legality, which, however, does not extend
to those latest tendencies which may conceivably foreshadow a considerable
intrusion of lay elements into the administration of Soviet justice and, per-
haps, a growth of judicial independence.

A chapter of some fifty pages is devoted to “trial by fiat of the successor
regime,” amply illustrated by cases from widely diverse places and periods.
The trial of representatives of the defeated by the victorious regime appears to
be a common, and probably inevitable, phenomenon. Kirchheimer uses the
case to explain the essential difference between the trial and the action which
for propaganda purposes is called a trial but partakes more of the nature of a
spectacle with prearranged results, But even in such administration of justice,
gradations exist. In the courts-martial of the Vichy militia and the people’s
tribunals of the first liberation days, enemies, whose fate had been settled
in advance, were butchered. The liberation type of cour de justice, with all its
prejudices, allowed for some primitive rights of defense. The elaborate mili-
tary commission set up by the United States for the trial of such Japanese
“war criminals” as General Yamashita is said to constitute a marginal case.
The Nuremberg trial before the International Military Tribunal is regarded
as a true rather than a merely simulated trial. The Nuremberg case is exten-
sively discussed, but, in contrast to the general character of Kirchheimer’s in-
quiry, the refutation of the critics moves more along legalistic than political
lines. Whether Nuremberg has produced, as Kirchheimer hopes, the positive
result of a lasting condemnation of the use of inhuman practice in the political
struggle may well be doubted. As pointed out by the author himself, the
Nuremberg indictment was directed primarily-against the National-Socialists’
attempt to subjugate Europe by force of arms, and only incidentally against
the practices used in the pursuit of this aim. Inhuman acts unconnected with
the war were expressly excluded by the Tribunal from its scope of jurisdiction.
More convincing, on the other hand, are Kirchheimer’s arguments against
the proposals to call in neutral judges in the condemnation of the National-
Socialist rulers of Germany by their Allied successors, or to leave their
condemnation to German courts.

In the chapter following, Kirchheimer investigates the role played in po-
litical justice by the corrective institutions of asylum and mercy. Asylum
signifies the limitations imposed on political power by the limits of its terri-
torial spheres. What are the considerations motivating a government to grant
or to refuse asylum ? What were the policies of the several nations in the nine-
teenth century, when the asylum seeker was typically an individual ? What are
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they today when the search for asylum has come to be the concern of vast
groups of persons persecuted not only on grounds of political creed or activity
but on grounds of nationality, race or social origin?

What, finally, are the complex and widely varying motives for granting or
denying mercy to individual victims of political justice, or amnesty to entire
groups? The comparison of Lincoln’s practices with those of contemporary
American administrations is as fascinating as the analysis of attitudes of
Shakespearian characters, of Tudor and Bourbon kings, or of successive
French and German regimes.

In summing up Kirchheimer returns to the comparison of political
justice in constitutional and totalitarian regimes. In the former the existence of
a “judicial space” is essential if the “detour” of the resort to trial is to fulfill its
function of legitimating the governmental prosecution of the political foe.
Onlyif the courts are left a space of freedom to exercise their own, though per-
haps narrowly defined, judgment can political justice be expected to achieve
its assigned end. There must be some risk of divergency between government
and court, and thus some risk of the trial being used by the accused as a forum
for effective advocacy of his cause. Where no such judicial space is left, the po-
litical trial can serve only the different functions of a potentially highly effective
means of a totalitarian government to educate the populace along the ways de-
sired. Whatever the regime, political justice “is bound to remain an eternal
detour, necessary and grotesque, beneficial and monstrous.”?

This final judgment expresses the well-balanced nature of Kirchheimer’s
investigation of a topic that easily provokes partisan approach. Kirchheimer
leaves no doubt about his own convictions as those of a democratic, liberal
constitutionalist. But through his comprehensive knowledge of history he is
familiar with the complexity and inevitability of the problem. He pursues it
not as the pleader of a cause but as a scholar in search of knowledge and
understanding,

Kirchheimer is a political scientist and a sociologist. He looks at the phe-
nomenon of political justice from this outside point of view rather than from
the inside position of the lawyer.3 It is exactly this approach that makes his
work fascinating and important for the lawyer. The impact of the inquiry is due
not the least to the comprehensive scope of the author’s material. Political
justice has been treated in a flood of writing, especially in recent years when
it has become such a widespread and disquieting phenomenon. The number
of American discussions of American cases, practices and problems has been
legion. Nowhere else can the reader find such a wealth of material as in
Kirchheimer’s book. Consequently, the approach is from a higher level; phe-
nomena and problems of one country are reflected in those of another. Thus
new light is thrown upon the familiar phenomenon. The inquiry cuts down

2P, 430,

3 The fact that the author is not a lawyer has found expression in his unorthodox and at
times annoying mode of citing cases, American and foreign,
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to fundamentals. The book constitutes a high achievement of comparative
law as well as of jurisprudence. Law teachers might well consider its use as a
base for discussion in seminars ot courses on jurisprudence. For one striving
at clarifying his thoughts about the problem of how to defend our social and
political system against its enemies, without in the effort undermining its very
foundations, Kirchheimer’s book is, I dare say, indispensable. To the judge,
attorney, or prosecutor involved in a political case, it will serve as a useful

practical guide. _
MAX RHEINSTEIN*

* Max Pam Professor of Comparative Law, University of Chicago.
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Politieal justice : The use of legal proce-l
dure for political ends, par 0, Kiros-~,

mmor, — X1 4 452 p. — Prinoeton.

University Press, Princeton 1961.

M. O. Kircheimer procéde & une en-
qubte de sociologie politique, Quelle est,
en définitive la portée de Yemploi géné-
ral des procédures juridictionnelles A des:
fing politiques ? L'une de ses conclusions:
mérite d’'8tre notée : « Les instigateurs:
d'un procds politique feront face 4 bien
des incertitudes #'ils veulent utiliser la
forme juridique pour des buts -dépassnnt%
lo harcélement ou Yélimination dun!
ennemi politique, et lils désirent g’'aven-|
turer sur le terrain de la création ou de
ln destruction des idoles. Les caprices du
moyen qu'ils utiligent, la procédure juri-
dique, se combinent 4 leur besoin de:

g'appuyeir sur des témoins qui peuvent.

vivre dang un monde politique qui leur
est propre, sans parler des adversaires:
qui peuvent imposer avec guccds leur
propre interprétation au juge ou aux
jurés » (p. 118), L/ouvrage comprend
trols parties ¢ (L) Affaires, causes)
méthodes; (II) Le -juge, Taccusé, et
PIitat; (III) Droits d'asile et de grice

- R. P

i
i
S
]

)

“%

/!

[P —

Political justice : The use of legal proee-
dure for political ends, par 0. KirgH-
mMow, — XTI - 452 p. — Princeton
University Press, Princeton. 1961,

i ‘
I My, O. Kircheimer here makes a sur-
voy of political sociology, What, in the
last analysls, is the scope of the general
use of legnl procedure for political ends ?
One of his conclusions is worth noting :
“Phe instigators of a political trial will
face many uncertainties if they want to
use the legal form for purpoges beyond
harasgment -or elimination of a political
foe, and if they want to advance into
the territory of image-creating or destroy-
ing. The. vagaries of the medium they
use, legal procedure, are compounded by
their need to rely on witnesses who might
be living in a political world of their
own, not to speak of adversaries who
may successfully urge their own infer-
prétation on judge or jury” (p. 118).
The work falls into three parts ¢
(I) Cases, Causes, Methods; (1I) The
Judge, the Defendant and the State;
(IIT) Asylum and Clemence.
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POLITICAL JUSTICE, by Otto Kirch-
heimer, Princeton: Princeton University
Press, 1961, 452 pp., $8.50.

This is an analysis of the compon-
ents and the strategy of political jus-
tice—the motives, techniques and ac-
tions of its practitioners and its vic-
tims. The author, a professor of po-
litical science at Columbia University,
discusses cases in which the rulers of
totalitarian, Communist and even
democratic states have used the agen-
cies of criminal justice for their -own
purposes while trying to maintain a
balance between abstract justice and
political expediency. He examines the
structure of state protection, the forms
of legal repression used by the state
against political organizations and the
nature of a political trial. Basing his
analysis primarily on foreign sources,

- he covers the Nuremberg trials, the
- Communist purge trials and a num-

ber of Smith Act trials., There is a

special chapter on “socialist legality,”

describing the nature of political jus-
tice in the USSR and Communist East
Germany during the Stalinist era and
after, Index. ' '
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Otto Kirchheimer: POLITICAL JUSTICE—The Use of Legal Pro-
“cedure for Political Ends. I’l;i&.cclpnnpnivcrsuy Press, Princeton,
N.J., 1961, pp. 425, $8.50.
This book by a Columbia University professor of Political Science
" _is, in the judgment of this reviewer, a fine example of scholarly
) writing; a kind of writing, which, all too often is marked by long
obscure sentences and the excessive use of footnotes. There are many

Address: Professor William Dienstein, Fresno State College, Fresno,
Californja 93726. )

footnotes in this book, but they scrve only to reveal an cnorimous
amount of reading of relevant material in several LEuropean Jan-
guages. The result is a veritable mine of information on the subject
of "“Political Justice.,” n
“Lvery political regime has its focs, or in due time creates them,”
is the opening sentence of the first chapter, True, and because of
this, from the very beginning of organized governmient, one of its
most perplexing problems has been how to deal with the dissenter
and the rebel, ' :
No two political trials are ever exactly alike, but what the author
‘ calls, *. . . the two most momentous trials in history,” those of
Socrates and Jesus, illustrate points that arise in many such trials,
Socrates made, what we would call today, a defence of, ‘free inquiry,’
and the right for one 1o [ollow his conscience, In the case of Jesus,
the charge against him was that he had talked about his allegiance
to what seemed to his hearers to be higher authority than the Roman
Emperor. This same charge came to mark that trials of the carly
Christians; and they, therefore, were convicted primarily on political
rather than religious grounds,

The problem of the aritic and the dissenter has never been a diffi-
cult one for despotic governments, In Gzavist Russia, as late as the
Leginning of the Twenticth Century, Nicholas 11 could sit down
at his desk and with™ a personal note banish even a Grand Duke.
And, of course, Hitler, after altaining complete power, had no

- dilficulty in disposing of his encmics, Many think that such exercise’
of absolute authority is a thing of the past, or is confined to Com-
munist states. Not so says the author, for “, . , it is going on right now

* under our very eyes in many non-Commiumist countries, such as Spain,
Portugal, Greece, Algeria, and, Isracl excluded, the countries of the
Middle East.”

But it is the constitutional governments that have the greatest
difficulty in even approximately dealing out ‘justice’ to the dissenter,
“Constitutional governments have many times been able to curtail
i drastically the activities of their adversaries. But, if they want by
;. death or imprisonment to elitinate them cntively from the com-

"1 munity, they must utilize the agency of a court, with all the
k . hazards such action incurs.” . .

. The casual reader may ask; What hazards? ‘The chief one always
‘present is that thoughtful people of a later period, perhaps only
ten or fifteen years, will raise the embamassing question as to
whether justice was done the accused, In a chapter on “The Judge,”
the author, after citing many cases from the post war courts of
England, France, West Germany, the Scandinavian countries and
our own country says that in time of stress in which the public calls
for victims, it is the judge who has to make the most difficult
decisions, “Irobably in no sectof of our population has there been
deeper soul searching than in the judiciary.”

In such a book the subject of ‘the jury’ could not be omitted, for
men still differ as to the usefulness and the fairness of this ancient
institution. One whole chapler is devoted to the subject, In the
coutse of an exhaustive analysis of the jury system, the author

mentions certain aspects of the jury system familiar to,us in the
U.8.A,, such as the “Blue Ribbon” juries of certain N.Y, Countics;
the "government employee” jury of Washington, D.C.; the “court
house loungers of many U.S. Countics; and the “all white” juries
i 1 of some Southern states,
¢ - Near the end of the book the author deals with what he calls
“the cver present phenomenon of poltical asylum, Here is something
that begins as early as recorded history and comes dowii to and
affects the latest defector from or to the Soviet Union. One prin-
ciple seems well established in such cascs: namely, that asylum is
not a matter of right; but is a privilege to be granted or withheld.
0 We can bring this review to a close by saying it is evident in all
" countries that the organized state is less just, less kind, less forgiving
than are the individuals composing that state, To ask the state, which
feels itself endangered, to be just is to ask the impossible, Long ago
.+ the great German historian, "Theodor Mommsen said, “impartiality in v
i political trials is about on the level with Immaculate Conception;




the matter more bluntly, Ie said, “In normal affairs, the administra-
tion of justice requires authentic proof; but it is not the same in
affairs of state. . , . There urgent conjecture must sometimes take

the place of proof; the loss of the particular is not comparable with
As is cvident, this comes close to the

"the salvation of the state.”
, and that is where we will

doctrine that the end justifies the means
have to leave the matter,

Husert Pracrs, Emeritus Professor of Social Science, Fresno State
College, Fresno, California 93701,
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. Otto Kirchheimer, in Heilbronn
it\ geboren, Dr. jur. der Universitét
~ Bonn, Professor an der ‘New
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& gchool for Social Research in New
W< York, und letzthin Fulbright Pro-
ol * fessor in Feiburg i Br. hat mit
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&, franzésischen Revolution ,der Mo-
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blocks,. der -Alliietten: nach dem

ischen, Justizfall‘Eichmann,,
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Die Justiz

_eBalitical Justice—The Use of Legal Procedure for T
. political Ends' by Otfo Kirchbeimer . k
.+, Princeton University. Press, 1961, $8.50 . -
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ne _.Klarstellungen: sind, -zeigt
eing erst klirzlich: statfgefundéne
grosse Diskussion {iber die Be-
whltigung politischer’ Schuld in

Recht hat Paul Wilhelm Wenger.
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AN

4 4Fhe 'Yiking.Pxes_s, N

/A1t Barth, Leliartikler an der
Washington: Post  und -politischer

g}iin"zend ~ geschriebenen wissen~.
schéftlicheni Studie auseinander,
wie *unsere’ Grundrechte ~durch
gewisse Massnahmen von Justiz-
und Polizeibehdrden sténdig -be-
droht werden. Er beschiftigt sich
mit - unrechtmissigen ' Verhaftun-
gen, Missbraugh von Gesténdnig~

politische

im-“Rheinischen"Merkur” auf die

o

Wa

. | bittere Tatsache hingewiesen, dass
.| bei dieser Diskussion einige Juri-
{sten - den - Versuch machten, ’ die

strafprozessuale Bewdltigung von
Massenvérbrechen als juristische
Mis_sgriffe,abzuwt;rten.' o
Das Buch Kirchheimers sollte
daher auch an’deutschen Univer-
sititen und Gerichten weite-Ver~
breitung finden,s; .- . A
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POLITICAL JUSTICE: The Use of Legal Procedure for Political Ends. 13y Otto Kirchheimer.
Princeton, Princeton University Press: Melbourne, Oxford University Press, 1961, Pp. xiv -
452. 88/ .

Implicit in Professor Kirchheimer’s discussion of the use of legal proceedings by the power
holders in the struggle for power which is called “politics” is the view that law is both a function
of and a force in socicty. Judicial realism, which underlies the analysis ISirchheimer presents,
accepts the view that both the law and society are in flux, with the latter moving at a faster pace
than the former; law is not an end in itsclf but is a means to social ends. It is important to look
at the rules by which courts operate, but these are not the most important factor in the decision-
making process. Courts, often held to be the interpreters of the law, are called upon to decide
questions relating to the political goals of the regime and, given certain exceptions peculiar to -
constitutionalism, the courts act to ‘‘eliminate a political foc of the regime according to some pre-
arranged rules,” The courts may give a necessary legality to formal restrictions placed on the
enemies of the regime, or they may inhibit certain activities of these enemies, or they may drama-
tise to the public the conflict raging between them and the regime. It is Kirchheimer’s contention
that with the advent of mass society there has been a growth in the use of courts as political
weapons by political regimes; in a carefully documented, scholarly study, distinguished by a
methodology that is not found often enough in work done in the social sciences, Kirchheimer
presents his case. It is unfortunate that the examples used to illustrate the discussion are drawn
almost exclusively from the history of Europe and the United States, but this is not a very import-
ant criticism of the book. )

Changes have come about in the type of protection afforded by the regime (the word is used
in the widest sense) to the political dissenter, Among the many shanges analysed is one of par-
ticular significance to constitutional democracies: today, the reginie hands down punishments not
ohlys to those who use violence to overthrow it but also to those who use propagandistic methods
to bring about the same result.  Because of the effect of political propaganda in a mass deniocracy,
the area of prohibited activity has become enlarged; a democratic government, faced with the
theoretical paradox of having to allow open dissension and, at the same time, to preserve itself,
must decide whether it will prevent or restrict such dissension. Germany and the United States
solved the problem with respect {o the Communist Party one way; Australia, another. In dis-
cussing the approaches of these three countries, Kirchheimer differentiates botween a theoretical
approach and a political approach: “While the man of theory might reasor that a basically sound
democratic socicty need not fear the appeal of antidemocratic philosophics, the practical politician
is likely to be more impressed with the assumption that those in charge will never tolerate adverse
activilies that may cause-tangible damage.” The judge will have to weigh the varjables of the
situation (means-cnds relations, advocacy of doctrine, past experiences, future possibilities, and so
on) and then decide on the limits to be set to the dissension, Kirchheimer is not so naive as to
think that such a decision is one purcly of law or of fact; such questions are for him political
questions, but courts are, after all, involved in politics. }

Morcover, running throughout his analysis of this and other problems is the subtle but vital
distinction between the motlives of the regime in acting as it does.and the justification, by the
analyst, of those motives. IKirchheimer is interested in presenting the first while staying as far
away from the sccond as possible,  He tries to divorce the 15 and the ought for purposes of study;
in setting the boundaries of his inguiry, the analyst has necessarily resorted to value judgments,
but once the inquiry is sct in motion the analyst must try to notlet bis personal wishes intrude into
the discussion. Kirchheimer is not always successful in making the separation, but at Jeasl he
gives the reader clear indication when he is justifying a regim ¢'s molives.,  In speaking of the ways
in which regimes come to terms with opposition of principle (eg, the reaction of the Trrench and
Italiari governments towards the Communist Party), he discusses the contrast between the formal
freedom allowed such opposition and the actual restrictions placed in their way; here ho takes no
sides.  But, when he discusses the Nuremberg trials——the nature of the charges and the rejoinders
of the eritics of the trials—he not only shows what the Tribunal hoped to accomplish hat also why
thoy were right: “while it retained many overtones of the convenicuee type of trial, did the Nuremn-
berg irial, with all the hypocrisy and the grotesqueness deriving from its very subject, nol belong
very profoundly in the category of a morally and historically necessary operation e
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What are the consequences of political justice ?  Its aim is “to enlarge the area of political
action by enlisting the services of courts in behalf of political goals”. Particular circumstances
will dictate how a regime should deal with its foes, but the alternative to the “use of legal procedure
for political ends” is arbitrariness, a far less inviting prospect. Leaving aside the results, which
will be varied, political justice docs, as Kirchheimer asserts, give a sense of order to the struggle for
political power. Up until this point, particularieare. ias been ‘taken. to-swan. up-what "political
justice is. It is a subject of transient character; ‘“‘changes in political requirements and per-
spectives arc nonetheless in the nature of things.” Yet, Kirchheimer also warns the reader that
“there are fundamental minimum requirements of human decency which are valid for all regimes
and all proposed solutions and cannot be waived cither in advance or retrospeetively”. Thereisa
tension between these two ideas—a tension which Kirchheimer has neither analysed nor avoided.
What if those minimum requircments are not met ? Is it then to be said that political justice
has not e};isted 2 If the terms are so defined, as they are, to mean the use of legal procedure for
political ends, then reference need not have been made to these ultimate values. As Prolessor
Alf Ross has pointed out: “The ideology of justice has no place in a reasonable discussion of the
value of laws.””

Canberra o ) e 8. J. SILVERMAN

HOLMAN VERSUS HUGHES: Extension of Australian Commonwealth Powers, By Conrad
Joyner, University of Florida Monographs; Social Sciences, no. 10, 1961. Pp. 70. $2.

Joyner sets out to trace and analyse the tussle within the Labor camp between W, M, i‘»Iughes
and W. A, Holman over the 1911, 1913 and 1919 Commonwealth proposals for enlarged Federal
constitutional powers. Hughes of the Federal parliamentary wing of the party (in 1919 as a
Nationalist) was the moving spirit behind all three referenda. Iis old NSW Labor ally Holman,
first as Deputy Premier and then as Premier, was probably the key figure in opposition to at least
the first and second of these efforts at constitutional amendment.

This is one of £he most promising Australian topics which any American Fulbright political
scientist has chosen. The monograph here presented is, however, almost certainly too short to
do it justice, even within Joyner’s chosen limits. But the fact is that Joywer's scholarship also
appears to be sadly inadequate to the job. IHe has apparently failed to assimilate the indis-
pensable background of fact and usage, while he himself is revealed as a weally sloppy scholar.
Altogether, the monograph will disappoint and irritate scholars, and should not be placed in the
hands of young students who as yet lack the necessary equipment for picking their way safely
amongst misinformation and misleading material,

The onus is on a reviewer to substantiatc such a sweeping condemnation., A éomplete bill
of particulars would be too long and tedious. Some illustrations from the earlier pages must
guffice. (1) In the matter of failure to assimilate customary usage: on p. 1L and clsewhere the
ferm “coalition’ is erroneously applied; on pp, 17 and 18 the term “budget-speech’” j5 most mis-
leadingly used. (2) As regards inexcusable errors: on p. 12 the statistics of the membership of

state parliaments are haywire (incidentally Joyner appears unawarc that at that time members of

the NSW and Queensland Upper Houses were nominated and not elected); on p. 12 we are asked
to Delicve that there were only wages boards and not industrial courts or commissions in (a
majority of) the states through most of the decade with which Joyuer is primarily concerned; on
p. 18 the first Wederal Labor objective is attributed to the Fourth (Rrisbane) Conference of 1908
instead of the Third (Mclbourne) Conference of 1 905; on p. 14 (and 28) Holman is referred to as
NSW parliamentary leader in the period 1908-11 (which he was not untit 1013) and on p.. 17
McGoswen appears a3 NSW Promier in 1909 (which he was not until 1910).  Sloppiness reaches its

seak on p. 25, where of eight nanyes mentioned in the text no fewor than five are misspelt and the
1 1 , g

Labor MLA for Murrambidgee, and the fine old town of Wagga Wagga, appear as Victorian !

There are, however, more serious objections still to Joyner's monograph. Lvery author is
entitled o his point of view and this reviewer would and should be the last to object to a little
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of attitude toward the future may also be detected in many representatives of
Protestant theology, notably Karl Barth and Albert Schweitzer, Polak summarizes
the results of his penetrating analysis in an important chapter entitled “The Fu-
ture of the Christian Belief-system.” »

It is impossible to do justice to the universal scope of these studies within the
limits of a review. They are nothing less than an intellectual history of the
twentieth century from the perspective of the image of the future. They reveal an
extraordinary degree of learning and a sensitive erudition even upon such sub-
jects as atonal music or abstract painting.

In his concluding chapter, Polak writes, “Western 01v111zat1on is not lost be-
yond the possibility of salvation . . . if we can find the right answer to the almost
overwhelming challenge which the future offers to our time.” But here lies the
difficulty. The trends that Polak analyzes so knowledgeably—existentialism, or-
thodox Christianity, and essence-pessimism—are in themselves symptoms rather
than causes of the evils that beset Western civilization. The image of the future can-
not be recreated by a simple fiat. Polak shows that he is aware of this inherent
contradiction when he admits, “To choose our vision, we first have to have a
vision.” It is here that the problem comes to rest.

Sweet Briar College GeruARD MAsSUR

POLITICAL JUSTICE: THE USE OF LEGAL PROCEDURE FOR POLITI-
CAL ENDS. By Ozto Kirchheimer, (Princeton, N, J.: Princeton University
Press, 1961. Pp. xiv, 452. $8.50.)

Proressor Kirchheimer of Columbia University and the New School offers
a weighty contradiction to Aristotle’s fond delusion that “the law is reason unaf-
fected by desire.” In brave leaps and broad bounds across time and place, the
author proceeds topically to examine the many guises that political trials have
taken, and assume today. He took on a task of large magnitude and great com-
plexity. The story of political justice involves governments, political parties both
legitimate and illicit, judges, lawyers, and defendants. It ranges from medieval
proceedings to the Hiss and Eichmann causes and to the 1961 term of the United
States Supreme Court. Considering the scope of this work, it is very much to
Kirchheimer’s credit that he kept control of almost all the many threads from
which he wove:this narrative.

He lets the reins slip only rarely, and perhaps because the author is more at
home in European sources than in matters concerned with the United States. As an
example, the footnote on page 137 contains minor etrors. A mistake of greater
significance occurs on page 407, where Kirchheimer suggests that Lincoln’s 1863
pardon program had little immediate effect. ‘The evidence points to a sharply dif-
ferent, if not opposite, conclusion,

Kirchheimer has not merely catalogued cawses ¢élébres. Rather he picked and
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chose, primarily from Europe’s history, for instances of political justice and injus-
tice that illuminated his thesis. Some readers may protest that the author con-
centrated on Western Europe, but omitted comment on Spain or Latin America.
There was quite enough to occupy Kirchheimer in what he undertook. His omis-
sions suggest the need for a companion volume rather than an imbalance in the
present one.

I find more to criticize in the topical organization that the author employed.
It led to piecemeal reporting and analysis and to repetitive summaries. This organ-
ization, together with the “academic” prose style that dominates and straitjackets
the flow of narrative, makes progress through the text glacially slow. Ironically,
Kirchheimer in a footnote desctibes a book as a story “told in stilted narrative.” So
is this one, except for infrequent and welcome flashes of warm, vivid imagery.

This is, nevertheless, a learned, successful, and significant work. For the first
time, a reliable, thorough guide is available to those power mechanisms function-
ing through the courts that have played such an important role in the development
of modern nations, These mechanisms, Kirchheimer depressingly concludes,
promise further to expand the use of political trials even in the free lands of the
world. More than ever, courts will be involved in politics, if only because cold
war pressures are almost everywhere bringing forth enlarged internal security
programs.

Whatever the pattern for the near future, Kirchheimer deserves the gratitude
of all those who seek guidelines from the past. His book is destined for extensive
use by workers in constitutional history and by all students of history and govern-
ment. I hope that makers of policy as well as scholars read it.

University of California, Los Angeles Harorp M. Hyman

EMPIRE. By Richard Koebner. (New York: Cambridge University Press, 1961.
Pp. 393. $8.50.)

Scrorars have been impatiently waiting for this book since Professor Koebner’s
learned and weighty articles on its themes began to appear in English historical
journals some years ago. Tt exceeds their high expectations, which were based on
more_than the articles, The extraardinary depth of his learning in wide fields of
history from classical to modern times impressed those who met him in London,
where he settled in 1053, after retiring from the Hebrew University of Jerusalem.
His interest in the book’s theme, stirred when, as a rising German historian, he
paid a visit to England in the mid-twenties, was intensified by his experience of

empire under international mandate in Palestine. This first volunie, long in-

preparation, carries the story down to the Napoleonic period. The second, now
being written from Koebner’s drafts and notes, brings it down to the present day.
Seventy pages of critical and bibliographical notes add great value to the book.

The theme of the book is the history of the word and idea of empire (imperial,
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KIRCHHEIMER (OrT0) - Politlcal justice, The use of legal
procedure for political ends. — Princeton (N.J.), Princeton Uni-
versity press, 1961, 24 cm, x1v-452 p. Index. § 8.50.

Voici un ouvrage ide grande valeur dont il faut espérer une prochaine
sditlon francaise. Pour, s'attaguer a un tel stjet, l'auteur devait étre & la fois
juriste et politiste, avoir une large culture historiqu'e"‘é't an sens aigu des réa-
lités de notre temps. Otto Kirchheimer remplit parfaitement ces conditions, De
plus, sa triple expérience de I'Allemagne, ;de la France et des Fitats-Unis,
oit il occupe une chaire de sciehice politique & la Columbia University aprés
avolr été pendant de longues années chargé des affaires européennes au
Département d'Etat, lui a permis de se rlacer -tout naturellement dans une
perspective comparative et de tenir compte & chaque instant de la tradition
juridique et idéologique du pays considéré. La richesse de la documentation est
stonnante. Les références a la France, par gxemple, ne comprennent pas seule-
ment des livres du xix® siecle ou des traités ‘de droit, mais aussi les analyses de
Casamayor, les articles de J.M. Théolleyre, tles prises de position de Me Halimi
dans les Temps modernes, "incorporant ericore le bilan « Les atteintes a la
siireté des Francais» paru dans Esprif en:mars 1961, La documentation alle-
mande ou américaine est aussi variée et aussl a jour R

Pour exposer les résultats de ses recherches et de ses' réflexions, Kirch-
heimer a rencontré une difficulté classique : comment faire comprendre la
complexité d'un cas sans se perdre dans. les détails? Comment systématisér
sans renoncer & l'analyse minutieuse? il T'a résolue par un compromis qui &
l'avantage de rendre la lecture a la fois variée et constamment intéressante,
et l'inconvénient de faire perdre parfois le fil du developpement, retent gu’otd
est pendant un long moment par lexposé détaillé d'une affaire particuliere.

L'auteur entreméle en effet l'expbsé syhthétique et la présentation par la

méthade des cas. Clest ainst qué, sur les six sections du chapitre 1, «Le
procés politique », cing sont systématiques. Mais apres « Procés politique et
procés criminel » et « Le ~procés. pour meurtre comme arme politique », on
frouve « Etudes de cas pour la signification de la trahison » avec une présen-
tation originale de deux procés celebres, l'affaire Caillaux ou le tcas de

« I'opposition cbmme trahison » et le procés en diffamation intenté par le
président Ebert ¢ontré un journaliste de droite. Parfois, cest la majeure partie
d'un chapitre'qui}[ est consacrée sinon a une seule affairez du mains & un seul
pays: le chapitre < Le *centralisme démocratigue ? ot Vintégration politique
Allemagne de I;Eé%/ét la moitié du chapitre « Jugement par ordre du régime
successeur » parle du procés de Nuremberg, Mais qu'il §'agisse d'exposé systé-
matique ou d'analyse de cas, jamais Kirchhelmer ne verse ni dans l'abstraction
gratuite ni dans le récit anecdotique, ' o

Le livre est divisé en trois parties fnégales, la troisieme traitant de deux
Sujets qu'on ne rattache pas d'habitude & la justice politique : le droit d'asile
et la clémence, cette derniére incluant les divers types d'amnistie. Qu'est-ce
tui caractérise donc cette justice politigue dont le contenu et les méthodes
sont étudiées dans la premiere partie 7 Clest uhe justice ot «laction de la
Cqur est mise en euvre pour exercer -une influence sur la distribution du
pouvoir politique » Cette action peut étre amenéé par ‘un‘g']ouv'e‘rheme"nt contre
fes ennemis pblitiques, par un régime contre ceux. qui le mettent en cause,
par les adversaires des gouvernants pour les discréditer, etc. L'utilisation
de la procédure est parfoiS«plus déterminante que le contenu de I'accusation

pour savoir §'il y a procés politique (affaire Calas, affaire Kravchenko, etc.).

De plus, l'état de 'opinion, la nature de I'idéologie dominante, les mécanismes
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institutionnels eux-mémes interviennent sans cesse dans l'élaboration’ et l'inter-

prétation de la loi, Ainsi le simple désir d'un changement constitutionnel a
longtemps été considéré comme wun délit. IDans la plupart des pays <« occiden-
taux », 1l n'en est plus ainsi, En revanche, toute une philosophie juridique
de Tatteinte a la stireté de 1'Etat, de la subversion non seulement exécutée
mais projetée s'est développée dans les Etats qui se veulent les plus libéraux.
Kirchheimer analyse la loi fédérale suisse de 1950 et l'affaire André Bonnard
qui en est résultée (un professeur. & 1'Université de Lausanne avait communi-
qué des renseignements sur la Croix-Rouge suisse au Mouvement de la
Paix). Il s'étend plys longuement sur ['étrange situation de la République
fedérale face a {'Allemagne de 1'Est, étufiiant notamment les affaires John et
Agartz. Il comnsacre un chapitre entier & <« la répression légale d'organisations
politiques » en partant de nombreux cas -du xix® siécle pour aboutir & un
examen serré des critéres de répression ;wutilisés contre les groupements con-~
sidérés comme antidémocratiques. Dan§ le cas de l'action anticommuniste aux
Etats-Unis et en Allemégne, le verdict de la Cour, dans la mesure ot il est
fondé sur la doctrine du groupe incriminié plutdt que sur son action, devient,
selon la formule du juge Jackson, «une prophétie sous forme de décision
légale », Les conclusions que Kirchheimer donne & ce chapitre -sent pondérées
a souhait,

La seconde partie est consacrée aux acteurs: le juge, l'accusé, le défenseur,
I'Btat. L'auteur montre linfluence qu'exérce sur la justice politique la socio-
logie de la magistrature. Dans 'sa conclusion générale, il insistera de nouveau
sur le réle particulier des magistrats s'il 'y a changement de régime (il cite
Pasquier disant en 1850: «Je suis I'homme de France qui a le plus connu
les divers gouvepngments gui se,succédep’c je leur ai fait & tous leur Proceb >>)
et.sur la notion d' «espace judiciaire », “cest-a- dire de pouvmr d'appréciation
laissé au juge par le péuvoir ou par lideologle dominante.” Le comportement
de l'accusé est surtout intéressant & étudier & propos de sa volonté d'iden-
tification & un groupe, tandis que le probléme de l'avocat est celui de lidenti-
fication a la cause politique du client. Nous ne pouvons pas entrer dans le
détail de considérations dont la pertinence et I'actualité sont saisissantes si on
les applique & la France des années 60.

On peut bien entendu regretter que, tel ou tel aspect auquel on attache
§oi-méme de limportance n'ait pas été 1meux mis en évidence. Aiusi la notion
de légitimité, ainsi le concept de trahmou. Tel ou tel passage peut aussi

- paraitre insuffisant. Les quelques pages céhsacrées a la justice sous le III* Reich

sont bien rapides. On doit aussi déplorer ['absence de toute bibliographie systé-
matique. Mais il est difficile de he pas dtmirer et approuver la lucidité et la
netteté des conclusions qui montrent & " fois la faiblesse et l'utilité de la
justice politique, La feiblesse est généralement admise. Qui ne dirait avec
Kirchheimer: « S'il est vrai que le jugerpent peut entrer dans [histoire, il est
rare qu'il devienne le verdict rendu par I'histoire elle-méme >>7 L'utilité résulte
déja de la supériorité que la procédure prégente par rapport a l'arbitraive pur.
Elle provient aussi des répercussions du “procés sur l'opinion et, par contre-
coup, sur la répartition des forces politiques. La caractéristique fondamentale
de ce livre si riche et si stimulant est Ppeut-étre d'étre vraiment un ouvrage
de science politigué, c’est-a-dire de tenir compte de toutes les dimensions psy~
chologlques. soclologlques et institutionnelles d'un sujet en apparence purement
juridique,

e
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Povrrrcar Justics: Tar Usk or Lecar PROCEDURE FOR Porrricar Enps. By
Otto Kirchheimer.* Princeton, N.J,: Princeton University Press, 1961. Pp,
xiv, 452. $8,50.

Proressor Kirchheimer’s book is a richly detailed study of a subject which
has received less than deserved attention in English and American publications,
By the author’s definition, “The aim of political justice is to enlarge the area
of political action by enlisting the services of courts in behalf of political
goals”* This purpose involves the partial or complete destruction of what
Professor Kirchheimer calls “judicial space”—the uncertainty of judicial re-
sult which reflects the impartial deliberation of a court insulated from legisla-
tive or executive control. In its most blatant form, political justice transforms
the judge into a virtual “errand boy” who must follow the latest signals from
the political authority above him.

Professor Kirchheimer is fully aware of what Max Lerner, writing a
generation ago, called the ‘“relativist character” of political justice. In a
procedural sense, it is often difficult, indeed, to draw the fine line between a
true court and a drum court. In a substantive sense, what is or is not
“political” varies in time and place, This relativism is abundantly demonstrated
in an early chapter entitled “The Political Trial,” which surveys such widely
disparate situations as the crime of murder committed for political purposés
after the contested 1899 Kentucky gubernatorial election, the rigged treason
trial of French statesman Caillaux after World War I, the 1924 defamation
action of Reich President Ebert, various Swiss and West German cases
arising in the 1950’s under hroadened ranges of political offenses, and Stalin-
type trials which pass beyond the pale of constitutionalism, In addition to the
relatively familiar techniques of repression and trial to which a regime may
resort against its foes, the author also examines three extraordinary devices
of political justice: asylum, clemency, and the Nuremberg-type trial by fiat of
a successor regime,

The endless variety of motivation, strategy, and result involved in the use
of political justice obviously fascinates the author, and certainly he is effective
in transmitting his fascination to the reader. Under what circumstances is it
strategically necessary, possible, or convenient for a regime to resort to courts
for political purposes? How effective is political justice in “legitimizing” or
“validating” a regime, in integrating society around its goals, in providing some
sense of vicarious popular participation in the regime, in creating out of past
events useful images for future purposes, or, most crudely, in eliminating foes?
To what extent is “political justice without risks” a contradiction in terms in
the sense that rigging the results of adjudication ahead of time betrays the
desired impression of “legitimacy”? How are the traditional relationships
among judge, jury, prosecution, defendant and defense counsel perverted once
courts are forced into the arena of political strife? Finally, to what degree is

*Professor of Political Science, Columbia University.
1. P,419,
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political justice normatively justifiable, or preferable to other more direct forms.
of political action?

In this reviewer’s judgment, the book deals most successfully with these
questions in the two chapters on “Legal Repression of Political Organizations”
and “Democratic Centralism.” The first analyzes the motivations, criteria, and
efficacy of American, West German and English attempts to repress the Com-
munist party. The author clearly favors the English policy of repression only
after specific acts violating the legal order have occurred, in preference to the
American attempt to judge on the basis of inferred, remote consequences, or
West Germany’s total proscription on the basis of party doctrine. However, he
recognizes the unique political and legal context which the English solution
reflects, as well as the respective impacts of foreign policy and domestic
political factors on West German and American patterns of repression.
Touching briefly on the grave difficulties of repression once the target has
become a mass movement, as in France or Italy, Professor Kirchheimer
reaches the sobering conclusion, “The course of repression in a democratic
soclety is paradoxical indeed. When foreseeably effective, repression seems un-
necessary ; when advisable in the face of a serious threat to democratic in~
stitutions, it tends to he of only limited usefulness, and it carries the germ of
new, perhaps even more menacing dangers to democracy.”’

The chapter on “Democratic Centralism” moves heyond the pale of constitu-
tional procedure to expose brilliantly the anatomy of political justice in con-
temporary East Germany., Here “maximal harmonization of judicial activity
with official policies” is achieved through an elaborate array of formal and in-
formal control devices, including uncertain tenure, extraordinary appeals, and
interference in the process of adjudication by party functionaries. “No de-
cision of any consequence can ever be established as a precedent unless it
conforms to the official policy of the day.”® In turn, the norms which con-
stitute official policy are in constant “gyration” and “fluctuation,” depriving
East German legality of even minimal coherency.

If these two chapters display the impressive scholarship, insight, and judg-
ment which characterize the book as a whole, they also have a sharpness of
focus which the book’s over-all analysis lacks. Although Professor Kirchheimer
is very much aware of the relativist character of political justice, it is perhaps
not unfair to say that he seems to relish that relativism rather than attempt-
ing to structure it. The book is rich in analytical insights, but, to botrow from
the title of one of Isaiah Berlin’s books, they are the insights of the “fox,”
not of the “hedgehog.” They do not huild toward any overreaching thesis or
Gestalt. At the end of the book, one is immensely better informed than at the
beginning, but also curiously uncertain about the conclusions to which the
argument has led and whether the outlines of the category of political justice
have been sharpened or blurred. The word “panorama,” which the author

i
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disclaims at the outset, may well be the fairest description of the work. It is
of course no criticism to say that the panorama does not survey all the
phenomena of political justice. The very selectivity of materials, however, may
carry with it the obligation of a somewhat sharper focus than Professor
Kirchheimer achieves. To change the metaphor, the proverbial Procrustean bed
wag surely not the only alternative. For example, the author might have
worked mote explicitly within the configuration of history, as he did in his
_earlier co-authored book, Punishment and Social Structure. Despite his greater
concern in the present work with the contemporary period, he does draw
‘frequently on historical materials and is clearly preoccupied with the nation-
state’s retreat, since World War I, from its earlier “magnanimity” toward
political dissent. More pointed emphasis on this historical theme throughout
the book would perhaps have tightened up the analysis.

Since the concept of “judicial space” is also an important concern of the
book, another approach might have been to place the phenomena of political
justice on a continuum ranging from maximum to minimum judicial space.
Although there is more than a hint of such a continuum jn the work as it
stands, this approach also is never developed in any explicit fashion. Had it
been, a number of important problems might have been faced squarely rather
than obliquely. In a book which is scarcely “value free,” it is more than a
little disconcerting that the analysis is not really grounded in any clear theory
of law. True, Professor Kirchheimer does lay out something of a model of
“judicial action,” emphasizing the procedural norm of immunity from govern-
mental pressure, the “interstitial” character of a court’s individualizing of
general rules to particular cases, and the reciprocity which ought to exist he-
tween adjudication and community values. Yet, this model comes at an odd
point almost half-way through the book and its relation to the over-all analysis
is disappointingly unfulfilled. For example, the author never quite comes to
terms with the classic question, “What is a legal system?” Grant his dismay
with the erosion of impartiality, the capricious fluctuation of norms, and re-
course to retroactive, unpromulgated “legality,” where along the continuum of
decreasing judicial space does a legal system cease to exist, if it does? In light
of much of the material with which the hook deals, this is obviously more than
a moot question.

Aside from the emphasis on impartial, coherent, regularized procedure,
one is also puzzled hy the degree or sense in which Professor Kirchheimer ig
concerned with the substantive content of norms. At one point he observes that
courts succumb to political partiality most frequently in fragmentized political
contexts, as did Weimar Germany, or during a totalitarian regime’s attempt
"to impose from overhead a new ideology on society. Then, somewhat later in
his’ discussion of Fast Germany, he concludes, “When the regime's major
goals have been fulfilled and its spiritual and social dominion safely anchored,
the eternal guard against individual slackening may be relaxed—and a referee
allowed to mark points for both sides.”* This may indeed prove to be an ac-

4. P.299.
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curate prophecy, but one wonders exactly what it means in terms of political
justice. Once the totalitarian regime has triumphed, and judicial space is
restored, does the phenomenon of political justice end? Probably not. First,
there will probably still be occasional extraordinary instances of interference
with the referee. Second, in a more profound sense, tolerance of the referee re-
flects not only the regime’s secure establishment in society at large, but also
the fact that the politicizing of the judiciary itself has been carried through
stccessfully. Norms may now be coherent and regular, but their content and
the courts implementing them are still “political.” It is this second point that
Professor Kirchheimer, in his seemingly positivistic emphasis on regularity
and coherence, does not make sufficiently explicit. It would certainly be unfair
to imply that he is oblivious to the substance of norms, or unaware that,
procedure aside, the substance of a norm can itself be outrageous. On a number
of occasions he even seems to use the language of natural law in condemning
“atrocious offenses against the human condition” and postulating “fundamental
minimum requirements of human decency.”® Indeed, it is ultimately in these
terms that he judges Nazi Germany and justifies that unusual instance of
political justice, the Nuremberg trials. One may agree with his normative con-
clusion, however, and still be disconcerted at the failure to establish a bridge
between his preoccupation with regularized coherence on the one hand and
these apparently substantive natural law standards on the other. Professor
Kirchheimer may well agree with Professor Lon Fuller that “coherence and
goodness have more affinity than coherence and evil.” But if he does, this
assumption receives no clear recognition or elaboration, The result is ambiguity
not only in the author’s own view of law, but also in the objective relationship
that political justice may have to the problem of positivism wersus natural law,

Finally, the notion that political justice appears most frequently in frag-
mentized political contexts raises a question about the institution of judicial
review as practiced in America. Although Professor Kirchheimer discusses
various specific instances of judicial review, he does not identify the institution
in general as an illustration of political justice, Assuming the wide range of
purposes and devices which the author surveys, however, perhaps it is quite
possible to consider American reference of high policy issues to judicial
tribunals as an interesting example of the very subject of the book. This sug-
gestion is offered with some hesitancy and full awareness of the difficulties in-
volved. At the same time, surely judicial review does involve courts in the
arena of strife over political goals. It is also significant that while Professor
Kirchheimer sees a regime’s desire to “legitimize” its actions as a perennial
motive. for the resort to political justice, Professor Charles Black in his recent
book on the Supreme Court ¢ uses this same phrase repeatedly in describing
the functionr of judicial review over legislative and executive acts, Professor:
Black: of course views this legitimizing function as instrumental in the engi-

5. Pp. 341 and 429. See also pp. 322 and 328.
G, Buack, Tus PropLe Anp raE Coukr (1960),
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neering of consensus in the American polity. Granted that there may be a
reciprocal relation between judicial review and such consensus, one can argue
that Professor Black really has the cart before the horse and that essentially it
has been the pre-existence of a deep, pervasive consensus on basic values which
has made policy issues susceptible to legalistic decision in America. In any event,
we are left with a seeming paradox: on the one hand, political justice seems
generally to reflect a fragmentized political system, but, on the other hand,
we find it in a highly integrated, homogenous polity as well.,

Professor Kirchheimer’s response would undoubtedly be that the preserva-
tion of “judicial space” in the American system removes judicial review from
the range of political justice. This is not entirely satisfying. However, after
mentioning the 1949 New York Smith Act trial, the author himself says of
the judge caught in such a situation, “Unable to afford what constitutes the
most awesome as well as the most creative part of the judicial experience, the
entertaining of a small but persistent grain of doubt in the purposes of his
own soctety, he becomes merely the legal technician shuffling formulas to fit the
purpose of the day.”7 If this seems an extreme example, one may nevertheless ar-
gue more generally that American society does trust its judiciary with the ad-
judication of high policy issues precisely because we are assured from the
start that courts will confine their speculation to a relatively narrow range of
value alternatives. As with the secure totalitarian regime which can begin
to tolerate a neutral referee, we permit judicial space because we know fairly
well in advance what courts are likely to do within that space. This of course
suggests an eternal paradox of freedom in general: societies and regimes
usually grant freedom when they are reasonably confident that individuals will
exercise it in conformity with certain basic norms—in other words, when those
receiving freedom are already unfree in the sense of having been conditioned
hy common habit, custom, and ideology. Under other circumstances, the grant
of freedom is a standing invitation to anarchy. One can surely say this without
denigrating the difference between a consensus on values which emerges within
or from society itself and a consensus imposed from overhead by force or
indoctrination. Yet, whether we are thinking of individuals or courts, there
remains a curious, inescapable relation between freedom and unfreedom.

Against this background, the concepts of political justice and judicial space
acquire a certain air of unreality., Perhaps the underlying issue is not so much
between “legal” and “political” justice as it is hetween different kinds of
politics, Perhaps indeed one can argue that all justice is political, but that
we somehow choose to identify it as such only in certain circumstances. One
possible hypothesis might be that these situations usually involve some hasic
challénge to existing social and political order. If this is at all plausible, perhaps
we can begin to see the point of convergence hetween the two approaches to
political justice suggested here—the configuration of history and the continuum
of judicial space. Clearly “magnanimity” toward political dissent in the latter

7, P.233
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part of the 19th century reflected the relatively secure establishment of the
bourgeois nation-state. Equally clearly, the social and political order which
that state embodied has been under continuing, fundamental challenge since
World War I—under a challenge which has inexorably “politicized” an ever-
wideriing range of human endeavor, including not only science and literature,
but also the judicial processes through which men seek justice. Professor
Kirchheimer dedicates his book to “the past, present and future victims of
political justice.” Victims there are, But in a deeper sense, they are victims not
simply of subversion control laws and drum courts, but of an as yet undeter-
mined sea-change transformation in the structure of nations and societies,

VINCENT E. STARZINGER}

AnciENT RoMaN Srtarures. A translation with Introduction, Commentary,
Glossary and Index. By Allan Chester Johnson,! Paul Robinson Coleman-
Norton,? Frank Card Bourne.® General Editor, Clyde Pharr.* Austin: Uni-
versity of Texas Press, 1961, Pp. xxxi, 290. $15.00.

Tmis volume contains translations of 332 chronologically arranged texts pre-
pared by a team of classical scholars and forms the second step in the ambitious
project of publishing a translation of all the source material of Roman Law,
The first volume is Professor Pharr’s translation of the Theodosian Code.® The
editors report progress with Justinian’s Corpus Juris Civilis. It should be said
at the outset that the physical form of this volume is of a very high order and
most creditable to a University press.

The title is somewhat misleading. Many of the texts are leges in the strict
legal sense of comitial legislation and a great many more are within the ex-
tended (and perfectly justified) definition of lex in the Glossary.® But likewise
there are many documents of a judicial and administrative nature which are
very far from legislative in character.” In this connection it is important to
notice the criteria of selection which the editors have adopted. These are set
out in their Introduction and expressly exclude, imter alia, illustrations of
applied law or negotin, and texts quoted in imperial codifications. Though
neither exclusion is in fact complete, this last self-denying restriction has en-
tafled the exclusion of much that one would otherwise expect to see—the lex

tAssistant Professor, Department of Government, Dartmouth College,
Late, West Professor of Classics, Princeton University.

Kennedy Associate Professor of Latin, Princeton University.
Agsociate Professor of Classics, Princeton University.

Research Professor of Classical Languages, University of Texas,
TuronosiaNn Cope (Pharr ed. 1952).

P. 267.

7. E.g., p. 124, Doc, 147 is a cognitio of Augustus on a homicide appeal where the
isstie concerned the criminal liability of the owner of a slave who dropped a chamber pot
o the head of the deceased when the latter was attempting to break into the defendant’s
dwelling. .
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Porrrrear Justick; The Use of Legal Procedure for Political Ends.
By Orro KircmuriMeR. [Princeton University Press; Lon-
don: Oxford University Press. 1961. xiv and 452 pp. (with
index). 68s. net.] L

Turs is an important book, Although much has been written on political
Jjustice and many aspects of it have received close study I am not aware that
any full length study of it has previously been made, at any rate in English.
The book, as appears from its sub-title, is concerned with the interplay of
politics and law, or rather of politiclans with the lawyers of whom they make
use for the purpose of overcoming their political opponents. The author is
exceptionally well equipped for his task, to which he brings a wide general
culture, long experience of the working of an important civil law system (that
of Germany during the inter-war period, a time of considerable tension), and

a subsequent career of distinction as a professor of -political science at.

Columbia University.

Politics and justice are uneasy, indeed unhappy, bed-fellows. To the
layman political justice is a contradiction in terms, and few lawyers would
disagree with this opinion. Moreover, most people would say that there never
has been a time when political injustice was more rampant and blatant than

it has been in the present century. Professor Kirchheimer's study is mostly

concerned with the history of our own times, but his book frequently harks
back to earlier periods, even as far as classical Greece and Rome, and what
he has to say about those ages suggests that we in our time have been no
worse off, indeed perhaps rather better; for over the years methods of temper-
ing the wind to the shorn sheep have been perfected, and have come into more

+ widespread use, however sporadic snd fitful this may have been. Moreover,
difficult as it may be to pierce the fog of propaganda and counter-propaganda,
the fact that the eye of the world is easily turned to any area in which
injustices are alleged to be occurring is undoubtedly not without its effect.
Thus, when the International Commission of Jurists issues one of its reports
the Press coverage is very wide, and the reactions of the parties reported
upon show & noteworthy sensitivity to eriticism,

In theory, political justice is concerned with the protection of the state
againgt its internal enemnles who may of course include external foes who have
_planted themselves within the territory of a state for ease of operation. In
practice, of course, a social class which has secured power, or ‘even a set of
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party politicians, may equate themselves with the state for purposes of
- protecting their own interests. It is naturally the second type of political
Justice, in practice almost invariably unscrupulous, and often cruel in addition,
which attracts the hostility of the historian or the contemporary critic. But
actually the worst excesses have often occurred with the support of the mass
of the community at times when a state has in fact been in peril; for the
maxim  salus populi suprema lew is apt to give carte blanche for oppression,
and Professor Kirchheimer gives many instances of this.

The analysis is divided into three major sections. In the first the author
is concerned with the actualities of political justice which in effect centre round
the destruction or weakening of opposition groups, either by bringing the
leaders to trial or repressing them, perhaps by flat-out methods, perhaps by
sapping and undermining: these latter may be sdministrative, but more likely
will bring in some semblance of legality, for as de Toqueville observed in a
passage of profound insight which Professor Kirchheimer quotes at the very

forefront of his work, the opinion of mankind grants authority to the inter-

vention of courts even when the substance of justice has long evaporated from
their operations.

The structure of state protection has varied a good deal down the ages, but
in the era of constitutionalism it became pretty well accepted in modern states
that regard should be had to legal process, and even in the totalitarian era

* lip-service has continued to be paid to this principle.

Professor Kirchheimer has some shrewd, if rather unkind, remarks to make
about the attempts of conventional lawyers to evade the issue of the political
trial by the contention that it is not to be differentiated from an ordinary

t . criminal trial, He contends that the identical character of the procedure should

not lead to confusion as to the objectives being the same, It might perhaps
.be said that the more liberal the state the more the two types of trial
approximate, and certainly in England it is a narrow run of cases which could
qualify for the distinction, since our political trials are now almost invariably
framed under special statutes, sedition cases having become exceptional.
) Professor Kirchheimer, however, has no difficulty in producing examples of
political trials from modern liberal states. Thus he gives a fascinating account
of how Clemenceau was able to immobilise his opponent Caillaux, the chief
protagonist of a negotiated peace during the First World War, by an
accusation of treason, never of course tried out.

More generally useful in liberal states because it does not require war, or

near war, conditions to get it going, is the libel suit. To goad a political

P opponent into an action for libel is an old trick, and one for which left wing

. politicians should seldom, if ever, fall. Should they do so, they will not only
imperil their own careers, but may well prejudice the political standing of the
party to which they belong. The Hbert case, fascinatingly unravelled here, ig
a clagsical instance of this: it undoubtedly helped to bring the Weimar
Republic and all that it stood for into disrepute. Professor Kirchheimer
stresses how political propaganda can be magnified via. court-room proceedings
in & mass democracy where a cheap Press is at the disposal of the politicians
conducting the offensive, . .

How the area of prohibited activity may be enlarged so as to bring
opponents within the net of the law ig shown in the next section; though the
operators must be pretty wide-awake or the weapon may turn in their hands.
This of course happened more than once with the Nazis,

Trials are not effective for these purposes unless held in public, or at any
rate partly so.. And in the modern period this means on a world stage where
something may go wrong with devastating results. So on the whole the
opposition parties will be repressed by other means. How far these other
means should be legal, superficially at any rate, may be difficult to Judge.

t
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The various factors involved in such decisions are most interestingly analysed

by Professor Kirchheimer in the fourth chapter.

In Part I1, which is the longest in the book, the author deals with what
most lawyers will regard as the most fascinating and worrying area of his
subjects that is the personal part played in all this business by judges, lawyers,
and others who are brought in to administer the so-called justice. Many
aspects of this side of the matter, which will probably not bave occurred to

English lawyers, are brought out here, such as the peculiar vulnerability of

most Continental judges, whose careers arc entirely in the hands of the
political administration, to pressure from that source. Professor Kirchheimer
has much of interest to say on the subject of the selection and promotion of
judges in the light of this political problem.

In totalitarian states the show of impartiality on the part of the judiciary
is bardly maintained, and it ig here where *democratic centralism” is the
glogan that the most obvious injustices are apt to occur. Nevertheless, the
situation is only superficially simple, and much light is in fact thrown upon

 “the nature of law and the judicial function” even in the unsavoury

surroundings of Nazi and Stalinist repression.
In this section of his book Professor Kirchheimer devotes a great deal of
space .to a rather elaborate discussion of the legal activities of successor

- régimes. The increasing jmportance of the political trials held by victorious

nations after wars, or by successful parties after civil wars, is in itself a
recognition of the place which justice holds in the minds and hearts of men.
Successor régimes have been gensitive to thig, but they are even'more sensitive
to the need for the maintenance of their prestige. This means that the trials
must result in convictions, at any rate in the more important cases. There
has of course been a flood of argument on this subject since Nuremberg, and
Western writers have tended to be apologetic about the whole business.

Professor Kirchheimer in a moving passage puts the subject back where it

ought always to have been, in the sphere of justice. We are searching, he says,
«for a fundamental notion to which all groups and nations must at least
submit, if not always gubscribe. Respect for human dignity and rejection of
the degradation of human beings. . . .7 All that he has to say in this chapter
is worthy of close attention.

Fascinating and thought provoking as are the earlier parts of this book
it must be confessed that they make gloomy reading. In the third part we
get some relief, for Professor Kirchheimer here discusses those elements which
bave from early times acted as a break in many of the worst periods of
political injustice. I hope that I shall not be regarded as cynical when I
mention that this is very much the shortest section of the book. The most
important of these, legally speaking at any rate, is asylum. And it is
characteristic of the author’s wide-ranging scholarship that he introduces this
subject with an incident from Herodotus. .Asylum was of course well recog-
nised in classical times, but legally it has always been a “ perplexing subject.”
Recognition as a “right » in the Universal Declaration of Human Rights
possibly enhances its prestige as an institution, but it may be doubted whether
this has been of any real help to any one refugee, and as Professor Kirch-
heimer himself points out, changing concepts in relation to extradition have
in the atmosphere of ideological struggle and the cold war done a great deal
to weaken the value of asylum. In Great Britain, which formerly prided itself
upon being a refuge for the politically oppressed, political defences to extra-
dition applications seldom seem to succeed, and one feels that the old liberal
attitude of our courts has been a casualty of the cold war, if indeed it had

not become moribund in an earlier generation,

Clemency is of course another possible outcome of a political trial, and does
in fact occur from time to time, though it must be confessed that it seems
more likely to occur on the other side of the iron curtain than in the West.

'




Jury 1968 REVIEWS - 459

However, it is not at all easy to assess the genuineness of the mercy element
in the release by the Russians of such offenders as Gary Powers: clearly the
political propaganda value of clemency in these cases is high, and Communist
states seem to be much less merciful to their own nationals. On the other
hand, it is unfortunately clear that from Sacco and Vanzetti to the Rosenbergs
and Morton Sobell the record of the U.S. administration has been of the
merciless type which one associates with fear, and a haunting doubt of the
mora) validity of ome’s case. Homo hominis lupus. :

. C.
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KIRCHHEIMER, OTTO, Political Justice: The Use of Legal Pro-
cedure for Political Ends. Princeton: Princeton University Press. 1961,
xiv & 452 pp. $8.50. '

“The aim of political justice is to enlarge the area of political action
by enlisting the services of courts in behall of political goals.” Political
recourse to the courts occurs in a variety of circumstances. It involves,
of course, a distortion of the judicial process; at the same time, the
characteristics of that process supply conditions, some advantageous,
some disadvantageous, to the pursuit of the political goal.

It would be hard to conceive a literary project more ambitious—or
more forbidding—than an analytical study of political justice, There
is needed first of all the mastery of a great mass of historical detail, for
the study must rest on empirical data; and these data must be evaluated.
The author mustbe familiar with all the legal systems involved in his
data. But these needs are only the beginning. The events must be
oriented in a historical scheme; they must also be made to yield a

categorical analysis which exposes the necessities, the implications, and
the consequences of political justice. Imagination and a high degree
of creativity are required- All these conditions are met in the book
under review. Some hundreds of cases contribute at one point or
another to the discussion; several receive extended consideration.
“They simultaneously underpin and illuminate the historical and
analytical treatments.

For most of human history the legal offense of disrespect for author-
ity—the crimen laesae majestatis—has been punished as a matter of
course. During the nineteenth century, in western Europe and the
United States, where the ideal of constitutionalism had taken root, this
“system of state protection” was “hesitant and conscience-stricken.”
Since the First World War, however, it has been restored to full vigor.
The “crime of social dissolution,” to adopt the expressive Mexican
term, has been introduced almost everywhere. The French, German,
and American codes are very elaborate; only Great Britain and some
of the Commonwealth nations have adhered to the nineteenth century
tradition,

In part social factors account for these changes. The outlook of the
nineteenth century was that of the middle class, The middle class had
made its gains through opposition to government, and still identified
itself with dissent. Moreover, the middle class inherited the optimism,
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the rationalism, and the attachment to certainty of the Enlightenment,
Tor the first time there was a public opinion hostile to political justice,
But today, in mass society, public opinion is uninformed, uncritical,
and irrational; it applauds political prosecutions with enjoyment of
the spectacle heightened by moral indignation at the victim,

Political factors also played a part. The nineteenth century saw the
apogee of the national state. The tendency was toward indulgence of
internal proposals of change; traffic with a foreign enemy was “the
deadliest of all sins,” But International communications have recast
value systems in the twentieth century: economic interest groups,
fascism, and communism have in their various ways deprived the state
of its monopoly of loyalty. These very developments have produced
more violent assertions of state patriotism on the part of the popular
masses. The upshot has been the enactment of penal legislation which
identifies the ideological crime of social discontent with aid to a
foreign enemy. ‘The imprecision of the concept of “subversion” makes
possible the conflation of the two offenses, and {ts vagueness makes the
word more sinister and menacing.

But these jlJuminating historical insights are a side-issue. "The
principal concerns of the book are to establish types of political justice
and to examine the constituent elements of the political trial. The

most obvious case of political justice is the bill of attainder, the out-

- lawry of a dissident group. When a ruling minority undertakes to

_ destroy popular organizations, there is usually no ulterior purpose; the
~goal is simply repression of opposition. Execution of the political

“ policy collides at points with the legal order, which the government

is unwilling to scrap altogether; even the opponents of the racial laws
of South Africa have found some shelter behind the structural beams
which are necessary to support any legal system. But most contempa:
rary acts of repression—the American anti-communist legislation, and

the suppression of the Socialist Reich Party and the Communist Party

in West Germany are consiglered in some detail—are not intended to
protect the regime from any real threat. The American legislation
resulted from a competition in demagoguery. The Socialist Reich
Party was suppressed for no other reason than its insolent behavior;
The suppression of the Communist Party by the German Constitu-
tional Gourt was principally intended to buttress the foreign policy of
the government, )

Other forms of political justice do not involve the proscription of
a group by name. Statutes. of a more conventional sort are passed
l—»)rohi,biting\..- one: or, another action, speech,, or opinion; or the defend-
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Political Justice: The Use of Legal Procedure for Political Ends. By Orro
KIRCHHEIMER. Princeton: Princeton University Press, 1961. Pp. xiv, 452.
$8.50.

‘What is Political Justice? In a sense all administration of justice, criminal
and civil, is political, as it serves to maintain and at times to change, the social
and political order of society. Kirchheimer deals with political justice in its
more specific sense—the use of the law and the courts directly to influence the
struggle for political power. Even in this narrower sense the term refers to a
wide variety of phenomena, ranging from the judicial prosecution of the al-
leged revolutionary or traitor to the use of the courts by the political opponent
who forces a member of the governing group into a defamation suit. This
variety of forms in which political justice can appear is vividly illustrated by
the author in the opening chapter of his book, in which he presents a concise
historical survey and a detailed description of some typical political cases of
recent times. The use of an accusation of common crime to discredit or destroy
a political opponent is illustrated by the attempt of the Kentucky Democrats _
in the 1890’s to wrest the governorship from the Republicans by preferring a_
specious murder charge against the Republican leaders. The story of this long
forgotten, but by no means atypical, episode of American politics is instruc-
tive as well as thrilling. The equally specious, but successful, attempt of
Clemenceau and Poincaré, through a treason charge to prevent Caillaux from
attaining political power during World War I, and from using it to bring
about a compromise peace, stands for what may be called political justice in its
purest form. How a regime can be undermined by forcing a member of the
governing group to defend himself against libelous charges before a judiciary
sympathetic to the libellant’s cause is demonstrated by the case of Friedrich
Ebert, first President of the German Republic after the collapse of the
monarchy.

While trial can thus serve as a weapon of attack, it is more frequently a
weapon to defend an existing regime or government against its opponents.
Political justice is a typical weapon of what Kirchheimer calls “state protec-
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tion,” meaning the protection of the regime or government in power. It is not
the only weapon. A government may dispose, and often enough has done so,
of its real, suspected or manufactured enemies without interposition of the
judiciary. Administrative arrest and protective custody in a concentration
camp are but illustrations from our own times. They have been used not only
" by fascist, national-socialist or communist regimes, but during World War II
by Great Britain and the United States.

Observing political justice as a means of state protection leads Kirchheimer
into a discussion of state protection in general, especially the dilemma that
presents itself to the modern liberal-constitutional state where it is, or believes
itself to be, in serious danger from an “opposition of principle,” especially by
opponents of the very bases of democracy, constitutionalism and individual
liberty. Such enemies, in our days fascist and communist, want to make use
of those very liberties of democracy which they are bent to destroy. How far
can a democratic state go in its efforts to protect itself against such enemies
without destroying its own foundations ? How can state protection be squared
with freedom of speech? What Kirchheimer has to say on this disturbing
problem stands out among the mass of recent writing. Here, as in all other
parts of his book, Kirchheimer draws on vast material taken from many
parts of the world. The radical measures of the Federal Republic of Germany,
finding itself directly confronted with efforts of communist penetration from
East Germany, are contrasted with the cavalier attitude of Great Britain, be-
lieving itself to be immune. The vacillating, and at times frantic, American
outbursts are shown to be due less to real danger than to politicians® attempts
to ride a probably overestimated wave of popular fear and insecurity.
Kirchheimer believes that at least some of the American advocates of radical
measures may have felt that the harshness of their legislative proposals would
be softened, or even declared unconstitutional, by the courts. To some extent
this expectation has indeed been borne out, especially through the attitude
taken by the United States Supreme Court in Yates v. United States.! That
case has not been the last word in the political struggle about anti-subversive
legislation. In later cases the Supreme Court itself has taken a more rigid
approach, and local courts have frequently tended to lean in that direction.

Reviewing the broad scale of attempted state protection in the past and
present, Kirchheimer reaches the conclusion that most of the measures are un-
necessary where the opponents are insignificant, and that they are, in the
long run, ineffective against an enemy representing the majority of the people
struggling against a governing minority regime or a colonial power. In such
generality this judgment appears too broad. It applies only to liberal constitu-
tional regimes that have opened themselves to democratic ideology and lost
faith in the justifications of their own rule. In our days such softening has
gone so far as to result in the voluntary abdication of colonial rule. But where

. 1354 U.S. 298 (1957).
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there is a strong will to maintain power, minority regimes have been able to
survive attacks from within as long as they have not been accompanied by
defeat by the external enemy. The Czarist regime of Russia even managed to
survive the defeat by Japan in 1905; it did not fall until the total defeat by
Germany in 1917, Austria-Hungary survived all attacks by Czech, Yugoslav
and Italian nationalists until the defeat in World War IL If, along with
Kirchheimer, one regards pre-World War I Germany also as a country where
a majority of the people was lorded over by a minority, it might be added as
another illustration. However, the German example tends to indicate that the
dichotomy, minority-majority, may be too simple. Not even the Social-
Democratic Party which, as a matter of fact, never achieved a majority vote,
constituted in its totality an opposition of principle. A government may well
be drawn from a minority of the people and the majority may be content
with, or at least acquiesce in, that situation. The futility of the half-hearted
German attempt of the 1880’s to suppress the Social-Democratic Party can
indeed be used as a prime example of the problematic relationship between
liberal constitutionalism and efforts at state protection, The German case
does not constitute an example of the futility of vigorously attempted state pro-
tection against a popular majority. Neither was the majority opposed to the
existing system, nor did that system ever undertake a full-fledged effort at de-
termined suppression of even its declared enemies. Such an effort, if it had
ever been undertaken, might well have run into trouble not only because it
would have been contrary to the political climate of liberalism, but also be-~
cause it could hardly have expected the full co-operation of the Jjudiciary,
which, as shown by Kirchheimer’s own illustrations, was little inclined to
harshness against such leaders of opposition as Bebel and Liebknecht.

Neither in Germany nor in the United States or other non-totalitarian
countries have the courts corresponded to that communist over-simplifica-
tion in which they appear as mechanical tools of the government—both
government and courts simply constituting weapons of the ruling class in its
struggle to keep down the exploited class. Neither, of course, have the courts
been the never-flagging champions of individual freedom against governmen-
tal suppression, as they have occasionally appeared in Anglo-American- ora-
tory. Reality is more complex. Its sociological analysis by Kirchheimer is pene-
trating, Why do governments resort to courts at all? Why do they run the risk
of being rebuffed by the courts and the danger of the political trial being used
by the accused and his group as a public forum of the potentially highest
efficiency ?

These questions are answered by Kirchheimer in a searching analysis of the
role of courts not only in political trials but in society in general. Obviously
influenced by Max Weber, Kirchheimer finds the key in the deep human need
for justification of the use of power. In order to be accepted, and thus to be
stable, power must be felt to be “legitimate,” i.e., to correspond to postulates
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accepted as self-evident. In our age, in which the exercise of power, in order
to be accepted as legitimate, must be demanded by, or at least correspond to,
reason, the reasonableness of the exercise of governmental’ power must be
visibly demonstrated. This task of legitimizing in individual cases the exercise
of governmental power, especially when it is directed against an alleged enemy,
falls to the courts; the judges are the legitimizers of the exercise of govern-
mental power. This insight proves itself a veritable key to the clarification of
the problematic role of the judiciary in the political fabric.

Courts cannot serve as legitimizers of governmental power unless they can
follow their own judgment independent of the views of the government, Here
then lies the root of the democratic postulate of an independent judiciary.
But, on the other hand, no state could survive a decided hostility of its
judiciary against its government. A dramatic illustration of such a case is af-
forded by the German Weimar Republic. Hence the problem of finding the
right balance between judicial independence and judicial obedience to the law.
No hard and fast solution can be stated. The answer must depend on varying
circumstances of time and place. How great the variations have been in the
measure of success, and how manifold are the available means of formal and
informal nature, is extensively shown by Kirchheimer. Modes of judicial ap-
pointment, tenure, appeals, administrative controls, personal background,
relations to the public, both in general respect and in special relation to the
political case, all come under scrutiny. The inquiry is extended to the role and
position of the other actors in the judicial drama: the prosecutor, the at-
torney and the accused. For the accused the political trial can present a much
desired opportunity to publicize, dramatize and propagandize his cause and
thus to defeat the very enemy by whom he is prosecuted, But promotion of the
cause may be fatal to him. Shall he save his own skin by turning informer or
traitor to the cause? The dramatic dilemma is illustrated by numerous con-
temporary cases as well as by the two most momentous political trials of our
history, those of Jesus and Socrates.

What are the peculiar tasks of defense counsel in the various types of po-
litical trial ? Is it his first task to serve his client, or is he to promote the cause ?
The two tasks can be incompatible. :

What, furthermore, is the role of the prosecution ? How is the prosecutor’s
position to be organized if it is simultaneously to serve the government and
not to compromise the people’s confidence in the administration of justice ?
What are the motivations for the decision of whether or not to prosecute, and,
in the affirmative situation, of how to “dress up” the case?

All these problems are discussed on the basis of a large amount of ma-
terial taken from constitutional countries such as the United States, Germany,
Switzerland, France, Great Britain and South Africa. But how do the prob-
lems present themselves in a totalitarian country? The German Democratic
Republic (i.e., East Germany) serves as a richly documented illustration of the
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several techniques—formal and informal, crude and subtle—for the achieve-
ment of a situation in which the courts, like all other organs of state and party,
are to function as reliable executive organs of an all-powerful regime bent
upon remolding an entire people in accordance with an ideology regarded as
ultimate truth, This fascinating description is followed by a survey of turns
in Soviet theory on revolutionary legality, which, however, does not extend
to those latest tendencies which may conceivably foreshadow a considerable
intrusion of lay elements into the administration of Soviet justice and, per-
haps, a growth of judicial independence.

A chapter of some fifty pages is devoted to “trial by fiat of the successor
regime,” amply illustrated by cases from widely diverse places and periods.
The trial of representatives of the defeated by the victorious regime appears to
be a common, and probably inevitable, phenomenon. Kirchheimer uses the
case to explain the essential difference between the trial and the action which
for propaganda purposes is called a trial but partakes more of the nature of a
spectacle with prearranged results. But even in such administration of justice,
gradations exist. In the courts-martial of the Vichy militia and the people’s
tribunals of the first liberation days, enemies, whose fate had been settled
in advance, were butchered. The liberation type of cour de justice, with all its
prejudices, allowed for some primitive rights of defense. The elaborate mili-
tary commission set up by the United States for the trial of such Japanese
“war criminals” as General Yamashita is said to constitute a marginal case.
The Nuremberg trial before the International Military Tribunal is regarded
as a true rather than a merely simulated trial. The Nuremberg case is exten-
sively discussed, but, in contrast to the general character of Kirchheimer’s in-
quiry, the refutation of the critics moves more along legalistic than political
lines. Whether Nuremberg has produced, as Kirchheimer hopes, the positive
result of a lasting condemnation of the use of inhuman practice in the political
struggle may well be doubted. As pointed out by the author himself, the
Nuremberg indictment was directed primarily against the National-Socialists’
attempt to subjugate Europe by force of arms, and only incidentally against
the practices used in the pursuit of this aim. Inhuman acts unconnected with
the war were expressly excluded by the Tribunal from its scope of jurisdiction.
More convincing, on the other hand, are Kirchheimer’s arguments against
the proposals to call in neutral judges in the condemnation of the National-
Socialist rulers of Germany by their Allied successors, or to leave their
condemnation to German courts.

In the chapter following, Kirchheimer investigates the role played in po-
litical justice by the corrective institutions of asylum and mercy. Asylum
signifies the!limitations imposed on political power by the limits of its terri-
torial spheres. What are the considerations motivating a government to grant
or to refuse asylum ? What were the policies of the several nations in the nine-
teenth century, when the asylum secker was typically an individual ? What are
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they today when the search for asylum has come to be the concern of vast
groups of persons persecuted not only on grounds of political creed or activity
but on grounds of nationality, race or social origin ?

What, finally, are the complex and widely varying motives for granting or
denying mercy to individual victims of political justice, or amnesty to entire
groups? The comparison of Lincoln’s practices with those of contemporary
American administrations is as fascinating as the analysis of attitudes of
Shakespearian characters, of Tudor and Bourbon kings, or of successive
French and German regimes.

In summing up Kirchheimer returns to the comparison of political
justice in constitutional and totalitarian regimes. In the former the existence of
a “‘judicial space” is essential if the ““detour” of the resort to trial is to fulfill its
function of legitimating the governmental prosecution of the political foe.
Only if the courts are left a space of freedom to exercise their own, though per-
haps narrowly defined, judgment can political justice be expected to achieve
its assigned end. There must be some risk of divergency between government
and court, and thus some risk of the trial being used by the accused as a forum
for effective advocacy of his cause. Where no such judicial space is left, the po-
litical trial can serve only the different functions of a potentially highly effective
means of a totalitarian government to educate the populace along the ways de-
sired. Whatever the regime, political justice “is bound to remain an eternal
detour, necessary and grotesque, beneficial and monstrous.”’2

This final judgment expresses the well-balanced nature of Kirchheimer’s
investigation of a topic that easily provokes partisan approach. Kirchheimer
leaves no doubt about his own convictions as those of a democratic, liberal
constitutionalist. But through his comprehensive knowledge of history he is
familiar with the complexity and inevitability of the problem. He pursues it
not as the pleader of a cause but as a scholar in search of knowledge and
understanding,

Kirchheimer is a political scientist and a sociologist. He looks at the phe-
nomenon of political justice from this outside point of view rather than from
the inside position of the lawyer.? It is exactly this approach that makes his
work fascinating and important for the lawyer. The impact of the inquiry is due
not the least to the comprehensive scope of the author’s material. Political
Justice has been treated in a flood of writing, especially in recent years when
it has become such a widespread and disquieting phenomenon. The number
of American discussions of American cases, practices and problems has been
legion. Nowhere else can the reader find such a wealth of material as in
Kirchheimer’s book, Consequently, the approach is from a higher level; phe-
nomena and problems of one country are reflected in those of another. Thus
new light is thrown upon the familiar phenomenon. The inquiry cuts down

2P, 430,

3 The fact that the author is not a lawyer has found expression in his unorthodox and at
times annoying mode of citing cases, American and foreign,
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to fundamentals. The book constitutes a high achievement of comparative
law as well as of jurisprudence. Law teachers might well consider its use as a
base for discussion in seminars or courses on jurisprudence. For one striving
at clarifying his thoughts about the problem of how to defend our social and
political system against its enemies, without in the effort undermining its very
foundations, Kirchheimer’s book is, I dare say, indispensable. To the judge,
attorney, or prosecutor involved in a political case, it will serve as a useful

practical guide.
MAX RHEINSTEIN*

* Max Pam Professor of Comparative Law, University of Chicago.
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Povrricar Justice: Tue Use or LecAL ProcEpURES ¥orR Porrricar Enps. By
Otto Kirchheimer. Princeton, N.J.: Princeton University Press, 1961.
Pp. xiv, 452. $8.50.

The idea of a book on political justice excites the mind to questions and
perplexities. Perhaps chief among them is whether the discipline of law can
tame the unruliness. and opportunism of the political game. Or must politics
inevitably gain the upper hand and subject the law to unseemly indignities by
impressing age-old doctrines and procedures into new and unfamiliar service?

.. “Political justice” is not used in this book in the sense of an ideal order of
government in which all citizens communicate with the body politic to assure
its highest perfection. Rather it is used to define that segment of law in which
the devices of justice are used to bolster or create new power positions against
real or imagined enemies of the state. The author explains that the book is
neither a history of political justice nor a collection of its most noteworthy cases,
thus explaining the absence from its pages of such a cause célébre as the Dreyfus
case. The book is designed to expose the underlying mechanisms of political
trials by relating their political content to the juridical form in which cases
take place,

Professor Kirchheimer, a native of Germany and now a professor of govern-
ment at Columbia University, has lavished comprehensive and painstaking re-
search on his subject in the tradition of good European scholarship. He has
capitalized on most .of the opportunities presented by the vast field he surveys.
Although the book is flawed by meandering and by a heaviness of language, it
strikes this reviewer as a highly valuable contribution.

"The ambitiousness of the project is easily appreciated by its range of problems:
When will a regime find it necessary, possible, or convenient to resort to the
judicial process for political ends? How do the actors in political trials —
judge, jury, prosecution and defense counsel —respond to their new roles as

“they are willy-nilly thrust in_the spotlight of conflict for political advantage and

power? What part is played by the supporting cast of informers, collaborators,
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defectors, and security police? To what degree can political justice enable a
reg,:ime to “legitimize” its status, marshal public opinion to its ideology and
objectives, and dispose of its enemies? How do clemency and asylum mitigate
the consequences of political justice? Finally, in what circumstances, if any,
can resort to the courts to validate political goals be justified in normative terms?

A basic question is whether political trials can be distinguished from the
usual. run of judicial business. Do not all questions of tort and contract, not to
mention constitutional law and labor law, ultimately involve adjustments between
competing social and economic forces, and are not such adjustments what
politics is all about? Kirchheimer handles this question skillfully. Recognizing
that most trials may harbor long-range socioeconomic effects, he nevertheless
argues persuasively that there is a critical difference between the usual courtroom
.conﬂict and those cases in which the judiciary is called upon to exert immediate
influence on the distribution of political power. In such cases, the trial serves
to advance or harm the interests of a definable political group. To elucidate
the distinction, he points to the differences between a. perjury trial growing
out of alimony proceedings' and one turning on statements made before the
House Committee on Un-American Activities; between a homicide trial of a
doctor’s wife in Cleveland and a trial for the murder, after a hotly contested
campaign, of a candidate for Governor of Kentucky; and between a trial.for

conspiracy to rob a bank and a trial for conspiracy to advocate the overthrow:

of government by force and violence. :

The most solemn and far-reaching political cases — indeed, cases’ which
throughout history have tested and tormented established governments -— arise:
when a regime turns to the courts for assistance in repressing hostile political
organizations. The author introduces this theme by lengthy comparative treat-
ment of the varying conclusions reached by the Western countries as how best
to proceed against domestic Communist movements after World War IT.“"While
Germany and the United States in different ways employed the courts to combat
the 'Communist Party, France and Italy resisted this temptation but discriminated
against the Party in the administration of election laws and within the
parliamentary system.” Great Britain and the Scandinavian countries resorted
to neither of these forms of repression, but consistently adhered to a “policy'of
equal treatment” for all political groups. e

.Kirchheimer_ valiantly attempts to derive the causes for these disparities of
policy. As one might expect, they are complex. A nation’s cultural traditions
a.nd transitory leadership both play a part. But hard political facts more offen’
lie at the root, including the strength of the Party within each Western country
a.nd the likely reaction of the mass of people to different policies. Open repres-
sion must 'risk, apart from the uncertainties of trial, the revulsion of former
friends from a pattern of persecution, the martyrdom of victims, and the con-
sequences of  driving opposition underground. Displaying erudition "and a’
s%lrewd 'political sense, Kirchheimer provides tehlling‘insights into the manipula-
t10r.1 of means to cope with domestic movements believed a threat to 's’tabilify.
It. is not' to ‘detract from these insights that this reviewer suggests that neither
history ‘nor what we have been able to learn of the rature of man ’Suijlnorts
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the author’s conclusion that ‘legal repression of democratic mass movements is
bound to be futile in the long run.” (p. 171) Throughout recorded history,
exactly such repression has taken place, and the hegemony of “democratic mass
movements” still remains mostly a dream. In addition, it must be said that
not everyone is interested in the long run, and this perhaps explains the un-

diminished ardor with which such repression is widely attempted.

Since finally the trial’s the thing, it is to it that we turn with special interest.
In such high drama no. participant is immune from the severe psychological
strain of resolving the inconsistent pulls of duty, fairness, and self-interest.
Whether the trial is in France, Germany, the United States, or elsewhere, there
is a judge torn between the duty of impartiality and the pressures to vindicate
fundamental political goals of a regime from whose establishment he is
recruited; a prosecutor weighing political as well as legal risks every step of the
way, from the initial, tough decision whether to prosecute at all to the recom-
mendation of appropriate punishment after conviction; and a jury, historically a
buffer between the state and the accused, but here acting under manifold com-
pulsions to sustain the state. The agents of the state are not alone in finding
themselves in awkward roles. At every turn the defendant will ponder his

legal and political objectives; that they are. often in reciprocal relation will

mean that one or the other must be. sacrificed. Defense counsel, too, must face
some hard facts. If he is part of the apparatus of the prosecuted political
party, the political goal ‘of preserving the public image of his cause may create
legal risks to both client and lawyer;! on the other hand, if he does not share
the politics of his client, he frequently will endure the irony of public obloquy
for services rendered to a national enemy, while in fact he may be responding
to subterranean needs to vindicate the regime.

After all concerned play out their roles, it is the judiciary who must make
an ultimate determination concerning the legality of a political group or of
governmental action designed to curb it and its membership. This decision
ordinarily involves an estimate of the purposes and strength of the group matched
against the power and determination of the existing government. The. decision
thus becomes, in the words of the late Justice Jacksom; “a prophecy . . . in
the guise of a legal decision.”2 '

The degree to which the judge has authentic intellectual independence in
reaching a decision will vary, of course, with political conditions. All executives
move to destroy what Kirchheimer calls “judicial space” —. the uncertainty of
result in political trials. Such uncertainty was completely wiped out in the
show-trials: of Hitler’s Germany and Stalin’s Soviet Union, where the judge
acted purely as the political agent of the regime. But even in democratic coun-

1. The legal risks to the client are well known. But the lawyer's troubles after trial may
be virtually as painful. See Sacher v. United States, 343 U.S. 1 (1952) (criminal con-
tempt conviction of counsel for Smith Act defendants upheld), Sacher v. Association of
the Bar, 347 U.S. 388 (1954) (permanent disbarment set aside as too severe); In re
Isserman, 9 N.J. 269, 87 A.2d 903 (1952) (another counsel for Smith Act defendants
disbarred in New Jersey), In re Isserman, 345 U.S. 286 (1953) (disbarment sustained
by Supréme Court by evenly divided' Court), sét aside on rehearing, 348 U.S. 1 (1954).
See also In re Sawyer, 360 U.S. 622 (1959).

2. Dennis v. United States, 341 U.S. 494, 570 (1951).
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tries the judge acts within a narrow compass when the enemy of the state sits
in the dock and the engines producing national conformity are open full
throttle. '

That “judicial space” is compressed in the United States will be apparent
to anyone who inspects the opinions of the Supreme Court sustaining, for ex-
ample, the convictions of Eugene Debs and Benjamin Gitlow after World War
I8 and of Eugene Dennis and Junius Scales a generation later.# That some
“judicial space” remains, however, perhaps more than commonly recognized,
is apparent from decisions limiting the -inquisitorial license of legislative com-
mittees5 and other decisions cutting back the executive’s power to utilize political
grounds to deport aliens,8 restrict travel,” and strip individuals of citizenship.8

Ward politicians and political science purists alike may balk at the concept of
“judicial space.” Politicians because they know that everyone must “go along,”
even if he is a judge (“How else did he get the job?”). Purists because they
may regard a catchy tag line for a familiar theory of the nature of freedom
superfluous and confusing. Vincent Starzinger suggests this point in an’excellent
analysis of the book under review: x R

.. . American society does trust its judiciary with the adjudication of high
policy issues precisely because we are assured from the start that courts will
confine their speculation to a relatively narrow range of value alternatives. As
with the secure totalitarian regime which can begin to tolerate a neutral
refereée, we permit judicial space because we know. fairly well in advance
what courts are likely to do within that space. This of course suggests an
eternal paradox of freedom in general: societies and regimes usually grant
freedom when they are reasonably confident that individuals will exercise
it in conformity with certain: basic norms — in other words, when those
receiving freedom are already unfree in the sense of having been conditioned
by common habit, custom, and ideology.?

Is political justice ever acceptable? Kirchheimer adduces two possiblé justi-
fications: (1) political justice may be harmless, as when the purpose is to
bolster the public image of a regime or to put an official stamp on the already
achieved defeat of a political opposition, or (2) the alternative to politicalf justice
may be worse, as when a regime would act more arbitrarily and perhaps
violently if it had no recourse to the courts, ' ’

But these justifications will not wash. For political justice can never be
harmless when the result is to send a man to jail or when the merits of

3, Debs v. United States, 249 U.S. 211 (1919), Gitlow v, New York, 268 U.S. 652
(1925).

4. Dennis v. United States, 341 U.S. 494 (1951), Scales v. United States, 367 U.S.
203 (1961).

5. Watkirzs v. United States, 354 U.S. 178 (1957), Sweezy v. New Hampshire, 354
U.S. 234 (1957). : . _

6. Rowoldt v, Perfetto, 355 U.S. 115 (1957). But see Harisiades v. Shaughnessy, 342
U.S. 580 (1952), Galvan v. Press, 347 U.S. 522 -(1954), and Niukkanen v. McAlexander,
362 U.S. 390 (1960). '

7. XKent v. Dulles, 357 U.S. 116 (1958), Dayton v. Dulles, 357 U.S. 144 (1958).

8. Nowak v. United States, 356 U.S, 660 (1958), Maisenberg v. United States, 356
U.S. 670 (1958), . o

9, Starzinger [Book Review], 71 YaLe Law Journar 1364, 1368 (1962).
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a particular government are sold to the citizenry like a cake of soap or a compact

car. The second justification is not capable of proof because there is no valid

way of estimating a regime’s response to political opposition if it lacked the
opportunity to implicate the judiciary. Indeed, the trappings of legality may
facilitate repression by enabling more people to overcome scruples.

It may be objected that to dispose of these two lines of argument does not
dispose of the problem. Need a regime sit idly if it is sincerely convinced that
a political conspiracy will use force to destroy it, and are not the courts the
most available and decent forum for state defensive action? This has been
proposed as the testing case for those who deplore the use of the judiciary for
political ends.

A response must initially draw the line between political conspiracies that
have resorted to violence and those that are yet inchoate. As to the former,
there would seem an inherent right of self-defense, as well as the right to judicial
enforcement of laws designed to punish acts of insurrection. The real question
is how to handle conspiracies that are in the talking stage. As to these, one
must for himself accept or reject Kirchheimer’s conclusion that political justice
is fundamentally inconsistent with “the essence of the . . . democratic political
system, [that is,] majority rule with unconditional protection of minorities, in-
cluding the right to turn into a majority.” (p. 169) Kirchheimer’s premise, of
course, is that if a minority is disposed to act through force rather than ballots
it will be time enough to thwart such action when it occurs; in the meantime,
the political process should be open to all points of view, and let the chips fall
where they may. The alternative course of proceeding against a conspiracy
before it acts violently not only imposes intolerable burdens on the judicial
system, but also opens the door to elimination of political enemies through the
convenient self-delusion that force is inevitable and imminent.

But will there be time for successful defense when the enemy finally strikes?
The answer to this highly practical question may not be the same for all govern-
ments and for all times. The period since World War II provides material for
arguments on both ‘sides. The coup d’etat in, Czechoslovakia may be thought
to illustrate the perils of leaving jail cells empty for too long. On the other hand,
an-observer of the American scene can conclude that there has been insufficient
risk of violent overthrow of government to justify the political trials under the
Smith Act and the McCarran Act.

Kirchheimer believes that when a regime resorts to the courts for political
ends it is responding to the twin spurs of fear and self-doubt. The dedication
of the present volume to “the past, present and future victims of political justice”
suggests the author’s conviction that these motivations will continue to induce
governments to contain domestic enemies with the aid of the courts. Those
devoted to freedom will join Kirchheimer in regretting this, while recognizing
at the same time that the problem is many-sided and subtle, and that the
absolute undesirability of invoking political justice has not yet been justified
logically or historically, and perhaps cannot be,

NorMAN DoRSEN
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POLITICAL JUSTICE: THE USE OF LEGAL PROCEDURE FOR POLITI-
CAL ENDS, By Otto Kirchheimer, Princeton : Princeton University Press,
1961. Pp. xiv, 452, $8.50. . . o

This book is not, as its author makes clear primarily for the benafit of
his audience in thig country (where the term “political justice” is not in
common use), a search for “an ideal order in which all members will' con-
municate and interact with the body politic to assure its highest perfection.”?
It is instead a thorough, indeed, exhaustive analysis of almost every aspect
of what is popularly known as the political trial, that political phenomenon
characterized by the “power holders’” use of the “devices of justice to
bolster or create new power positions,” or to persecute or silence their
enemies, ‘ ' g , : '

Every regime (the author uses the term in a sense very close to the
meaning of its original Greek equivalent) has its domestic enemies and, there-
fore, faces the problem of dealing with them; and one way of dealing with
them, which is the concern of this book, is to proceed against them in the
courts. Legal proceedings may take the form of a libel action, a prosecution
under a sedition act 6r under a “nonpolitical” criminal statute (such as the
Reichstag fire trial), a contempt citation, or even a refusal by a committee on
character and fitness to grant admission to the bar, They may involve one
person only (Socrates or Jesus), a political party in its entirety, or, as in the
case of the Moscow purges of 1938, an allegedly anti-party group; they may
represent no more than a political leader’s desire to defeat a policy proposal

» by eliminating its advocate (Poincaré and Clemenceau’s charge of treason

against Caillaux), a minority’s attempt to deny power to a rising majority;
an attempt by the victors in war to punish the vanquished instigators of that
war, as in the case of the N uremberg trials, or a political trial in the era of
mass communication, the purpose of which is to bolster domestic morale, ‘as
in Ben Gurion’s desire to use the Eichmann trial “as the focal point - for
Israel’s self-assertion before continuing threats to its existence . , , "2 Ip the
most interesting, or at least most troublesome, case, a majority may resort to
political justice to repress the opinion held by a “deviant” minority, It is the
variety of these conditions—of -motives, participants, and settings—that
furnishes Professor Kirchheimer with the materials for his analysis. The
result is truly impressive scholarship and a major contribution to our
knowledge of almost every conceivable aspect of the phenomenon,

But an analysis of “political justice” must take place, inevitably one
would think, in the setting of a larger question: how to bring about and
maintain those conditions that facilitate the achievement of at least an ap-
proximation of political justice understood precisely as an “ideal order in

1. P. vii,
2. P. 18.
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which all members will communicate and interact with the body politic to
assure its highest perfection.”® The vast number of such trials, extending in
time from Socrates to Fichmann (who had not yet been sentenced when this
book was published), and occurring in countries marked by tolerably- decent
regimes as well as those ruled by the cruelest of tyrants, suggests-“that
political. justice is one aspect of a problem that is coexistent with political
life. . Is there no place in the pursuit of a just society for the political trial
that leads to banishment, denial of asylum, deprivation of privileges, or-even
a prison sentence? Is the character of the regime in the name of which the
trial is held and of the opinion that is repressed of no relevance to an analysis
of the phenomenon? Or is repression in every case not “a matter of rational
choice,” but an “elaborately rationalized expression of a deep-seated human
need for aggression, violence, exercise of power, and aggressive domination ?"’*
Professor Kirchheimer seems to answer these questions by his dedication of
the book “to the past, present, and future victims of political justice.” -
But these victims include Eichmann and Goering, Hess and the others
at Ndremberg, as well as Socrates and Jesus. Does the author -intend to
include them all in his dedication? Probably not, as he concludes his discus-
sion of the Nuremberg trials by saying: “But while it retained many overtones
of the convenience type of trial, did the Nuremberg trial, with all the hypoc-
risy and grotesqueness deriving from its very subject, not belong very pro-
foundly in the category of a morally and historically necessary operatiofi P’
Some political trials prove to be justified, despite their dubious legality.
Would. this be true of a trial of such men before they seize power, a trial
based on a duly promulgated law before a tribunal -whose jurisdiction is un-
questioned? Could it not be said that the American Smith Act prosecutions
and the German Federal Republic’s repression of its Communist and Socialist
Reich parties were also morally and historically necessary? Surely not, if,
as Professor Kirchheimer suggests, when it is “foreseeably effective, repres-
sion seems unnecessary [and] when advisable in the face of a serious threat
to- democratic institutions, it tends to be of only limited usefulness, and it
carries the germs of new, perhaps even more menacing dangers to de-
mocracy.”® But his judgment seems to rest less on repression’s questionable
effectiveness (on this point the Federal Republic appears to be guided by
the failure of the Weimar Republic to act against its enemies) than on his
view of constitutional democracy, the essence of which is expressed in the
principle of “equal rights for every man,” and of the democratic political
system with “majority rule with unconditional protection of minority rights,
including the right to turn into a majority.””. If this is constitutional de-

3. P. vii.
P. 172,

4,

5. P. .
- 6- P, 172,

7. .
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mocracy, then a policy of repression of any political opinion, however in-
effective as a policy and however moderately pursued when compared with
the political trials conducted by the Nazis and Communists, is necessarily
undemocratic, Indeed, it is difficult to understand how any political opinion
could be undemocratic, Yet Lincoln regarded the opinion that slavery was
neither right nor wrong as contrary to the principles of the American
democracy ; and Jefferson campaigned for the presidency in 1800 on the
platform that Federalism was subversive of the Republic, and in his Notes
on Virginia advocated the exclusion of monarchists, who were not able to
offer the kind of consent that would qualify them to participate in free govern-
ment, and even some of the refugees from monarchies who, he thought,
would have anarchistic sentiments. In fact, American democracy as under-
stood by Jefferson and Lincoln would rightly regard some opinions as
antagonistic to the principle of that democracy ; whether it would attempt to
outlaw them is a separate question. Certainly, especially after Professor
Kirchheimer’s analysis, no friend of democracy can be excused for advo-
cating repression for “light and transient causes”; but he would nevertheless,
and despite Professor Kirchheimer, regard it as “a matter [subject to] ra-
tional choice.”® The problem of achieving and maintaining a just regime is
more complex than occasionally appears in this book. As Lincoln said at
Ottawa: “In this and like communities, public sentiment is everything. With
public sentiment, nothing can fail; without it nothing can succeed. Conse-
quently he who moulds public sentiment, goes deeper than he who enacts
statutes or pronounces decisions. He makes statutes and decisions possible or
impossible to be executed.”® A consideration of Lincoln’s understanding of
the problem posed by the public sentiment that Stephen A, Douglas at-
tempted to mould would, however, lead us beyond a consideration of the
analysis contained in this book to 2 consideration of the larger question
mentioned above,

Whether “political justice” will pass into desuetude if national states
are replaced by a world government?® or by a system of “transnational control
of the crimes against the human condition,”* seems doubtful at best, since
there is no reason to believe that a world regime will not, like all its predeces-
sors, have its “foes” too—especially when, as this reviewer has argued,’? g
world government will almost certainly be a world-wide tyranny,

. : ALTE ,
Associate Professor of Government, Warror Berns
 Cornell University

8 P, 172,

9. 8peech at Ottawa, UL, Aug. 21, 1858, in ANGLE, CREATED Equavr: Tur,Comprerr
LincoLN-Doucras DEBATES oF 1858, at 128 (1958),

10. Pp. viii-ix n.1,

11. P. 341

(195% Berns,.The Case Against World Government, in READINGS N WorLp Porrrrcs
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his is a special issue, touched upon only in a peripheral way in this careful
and valuable study.

University of Alberta, Calgary FrepERICK G, HEYMANN

MicHAELY]. RURA, Reinterpretation of History as a Method of Further-
ing Comypunism in Rumania: A Study in Comparative Historiog-
raphy. Whaghington, D.C.: Georgetown University Press, 1961. xi
-+ 123 pmf)o.

Mr. Rura’s study\xjs a timely presentation of a theme which could more
fittingly be entitled) “The falsification of history as a method of Communist
indoctrination.” Théauthor tackles the subject in an academic way by com-
paring Rumania’s pre‘Communist historical tradition with that manufac-
tured by the Communistshistorians. Implying that the old school laid itself
open to attack by underscoying national themes and minimizing revolution-
ary currents, the author recognizes nevertheless that the basic preoccupation
was the search for truth. The description of the methods used by current
historians to destroy the traditignal interpretation and substitute their own
version makes it obvious that the'term “reinterpretation” should properly be
discarded. AY

Rejecting virtually all the traditional tenets as unscientific, current his-
torians have changed the periodizatidy to conform to the Marxist pattern,
substituted Slavic for Roman origins, syaded religious and national prob-
lems by considering only social and ecopomic ones, replaced exploits of
princes with themes of social unrest, stressed the liberating role of Russia in
contrast to the exploitation of the Western pdyers, censored all embarrassing
problems, particularly in contemporary political history up to 1944, and
filled the vacuum with a mythical Russo-Rumignian revolutionary theme.
Mr. Rura stresses the methods by which. all this w“as achieved by heading his
chapters: Reinterpretation by omission, substitutiop, emphasis and corrup-
tion—a division which entails a certain amount of ‘pretition. The author
certainly deserves to be commended for his painstaking‘¢xamination of Gom-
munist documentation—materials which are not always &asy to obtain.

The weakest side of Mr. Rura’s analysis is that dealir\fg‘ with Rumania’s
prewar historiography, which, assuming that there is a basis, for comparison
with that of the postwar period, is presented in an oversimplified way. The
choice of authors cited is not sufficiently discriminating, and Mr. Rura too
often bases his opinions on foreign writers who cannot be ranked as pre-
Communist Rumania’s foremost historians. Some of these lacunae stem from
the unavailability of many traditional works in the West, whichip itself
provides eloquent testimony to the effectiveness of Communist suppr‘e:gsion.

Oxford University Rapu R, FLOREsEq

Orro KircHHEIMER, Political Justice: The Use of Legal Procedure for
Political Ends. Princeton, N.]J.: Princeton University Press, 1961,
xiv 4+ 452 pp. $8.50.
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The Introduction to Professor Otto Kirchheimer’s volume seems to commit
the author to a comprehensive analysis of a highly significant but extremely
elusive phenomenon. But the actual structure of the book follows a con-
siderably more eclectic design. As the table of contents indicates, the
emphasis is upon certain selected phases or aspects of political justice, and
its contribution lies in an exceedingly informative survey of examples of
the thing being defined rather than a systematic exposition or inventory of
its essential attributes. Part I is devoted to a review of the cases and methods
illustrative of political justice; Part II to the complexion of the components
of the trial situation in a political case, that is, the roles of judge and de-
fendant vis-2-vis the state; and Part III to certain means by which political
justice is modified, that is, asylum and clemency.

From an institutional point of view the chief merit of the book for Anglo-
American readers lies in the author’s survey of the work of the continental
“constitutional courts” in relation to political controversies, His command
of these sources is—at least to the best of this reviewer's knowledge—
admirably complete, and it would be highly desirable if students of domestic
public law would take more careful note of such comparative data.

From a more topical point of view, the author’s principal contribution
lies in his treatment of the predicament of democratic constitutional regimes
(the so-called open societies) when confronted by claims to the exercise of
freedom of speech, press, and assembly by organizations dedicated to the
ultimate overthrow of governments which cherish such freedoms. Professor
Kirchheimer’s recurrent references to this problem—combining, as they do,
a familiarity with both Anglo-American and continental precedents—are
extremely valuable, This perspective, for example, enables him to discuss
the clear and present danger test (which our own publicists have a tendency
to praise or damn rather uncritically) with sober appreciation of both its
merits and limitations.

The foregoing tributes must be offset by certain reservations. As already
suggested, the promise of the book on the theoretical plane is hardly ful-
filled. “Political Justice” cannot be adequately defined without putting
down a firm jurisprudential foundation, and this Professor Kirchheimer
does not do. His view of the relationship between law and the state, for
instance, is only tangentially reflected in his discussion of other subjects.
Consequently, the reader is deprived of a frame of reference for the concept
of “legality” which is constantly and necessarily so employed in contra-
distinction to “that which is merely ordained by the Powers that Be.”

This means that the book presents facets of his professed subject rather
than the definitive categories the reader may have been led to expect. It
also frequently means that the categories he does use are inadequately
explained. In Chapter 4, for example, a minority regime’s admittedly
constitutional repression of democratic movements is treated as no less
exemplary of illegality than a majority regime’s unconstitutional repression
of minorities. The inference here is either that the preconceptions of
political democracy (the universal franchise, etc.) are directly incorporated
in the rule of law, or that equality, in the sense required for full political
democracy, is part of a natural law order which in turn furnishes the test
of legality. Yet the reader cannot be sure that such an inference is intended
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because a philosophical position sustaining them is nowhere formulated.

Finally, the author’s style is not conducive to easy reading and it is some-
times ponderously verbose without the excuse of profound content. On page
6 of the introduction, for instance, the author demonstrates an uncanny
ability to fatigue the reader in the course of a relatively short sentence. I
quote: “The more elaborate the paraphernalia of authentication the greater
the chance of vicarious popular participation in its conundrums.”

It would be unfair to suggest that all his conclusions are similarly encum-
bered. Some of them are succinctly put and convey useful insights. I shall
therefore conclude this brief review with another quotation, from the final
paragraph of Chapter 8: “Thus the lasting results of the propaganda trial
are likely to be paradoxical. The morality play, after serving the political
needs of the day, will survive mainly as a testimony to its initiators’ own
frame of mind, which may well prove more distorted than that of their
victim.”

University of Washington Kennera C. CoLk

K&I{AUS MERNERT, Soviet Man and His World. Translated by Maurice
Rﬁnbaum. New York: Frederick A. Praeger, 1962. 310 pp. $5.95.

Soviet 1 qn in Klaus Mehnert’s view is significantly different from his Russian
grandfathéy, but not entirely a “new Soviet man.” A German by birth, Mr.
Mehnert watreared in tsarist Russia, educated in Germany and America,
and has subseqhigntly specialized in Soviet affairs. He resided and traveled in
Russia on thirteeh,separate occasions, together totaling six years. Thus, he is
uniquely qualified fog his task.

In Soviet Man and HQ World Mr. Mehnert has analyzed the impact upon
the present-day Russian“qf three primary influences: his heritage of tradi-
tional Russian characteri%ﬁ(@, the forces of industrialization, and the pres-
sures of Communist social engineering. His conclusions are perceptive and
should be of interest and value. to the specialist and layman alike. “The
Russian of today,” he stresses, “is more moderate, more disciplined, than his
forebears; his boundless energy is absorbed by exacting labor and checked by
strict laws” (p. 32). On the one hand, Soviet man respects (even though he
somewhat resents) the privileged scientist and Communist functionary in
much the same manner that his grandfather tended servilely to admire the
elite in tsarist Russia. His fear of being spied upon and his distrust of all
about him during the worst Stalin years have, significantly, failed to snuff out
his inherited human warmth, boisterousness, and' overt sympathy for his
fellow beings and his gregariousness. Like his predecessor, he is reluctant to
accept personal responsibility.

On the other hand, Soviet man’s inherited capacity to endure hardship and
bow to the inevitable has abetted Communist dictatorial rule. Despite the
latter, however, the author believes that Soviet man has become more ego-
tistical and not more collectivist minded. Indeed, after comparing. Russians
with Americans, the author concludes that Soviet man is more man than he
is Soviet: he is, and likely will remain, more concerned with assuring_his
personal security, maximizing his privacy, and extending intellectual f}gg\
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personal or political freedom: not personal, since man has freedom
only as a relation to other men ; mot political, since the political
relation is just another social relation. Freedom is not the contrary
of unfreedom, as a man is not unfree when he is forced to do
something, yet not free in the doing of it, to refrain from doing
it. Power and freedom can combine so that a man of inferior power
is free on sufferance, though not free of sufferance, whereas his
superior is free to dominate him,

Mr. Oppenheim discusses other meanings of freedom, descriptive
and valuational; of the former, he repels the opinion that freedom
is freedom of choice, because we are always free to do or to try
the impossible. Freedom has a character so irremediably specific
that we can in general speak only of a single relation of freedom,
never of a free society made of such relations; freedom has dimen-
sions but is not a whole. In his last chapter, Mr. Oppenheim explains
the value of the scientific conception of freedom for the normative
problems of freedom, which is nothing less than to make intelligent
discussion of them possible for the first time.

Mr. Oppenheim values fruitful over colorful language; he has
produced clear language. His book contdins some alphabetical ab-
breviations, and a few neologisms (“counterintuitive” is a happy
conceit), bhut it is free of jargon, and abounds in examples, In this
effect, it is a contribution not only to behaviorism but to the con-
troversy about behaviorism,

Harvey C. MaNsFieLD, Jr.
University of California, Berkeley.

Political Justice. By Or1T0 KIRCHHEIMER, (Princeton, New Jer-

sery: Princeton University Press, 1961. Pp. vii, 452. $8.50)

The use of legal procedure for political ends is most frequently
associated with strongly authoritarian or totalitarian systems of
government. This book is an important contribution to the study of
courts in the political process, because it examines the role of the
judiciary to gain certain political ends under constitutional systems,
Professor Kirchheimer’s systematic analysis of trials for various
political purposes under constitutional and totalitarian systems
stresses the problems which each system encounters in achieving
the aims of the trial, the various forms of trials, the “dramatis
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personae” participating in the political play brought into the court-
room, and pursues also the nature of clemency and asylum.

Assuming that “every political regime has its foes or in due
time creates them,” the author points out that the ensuing power
struggles between the regime and its foes and among competitors
for political power will take a variety of forms. The courts, which
through show trials, legalization of purges and staged public
confessions of political opponents of a system, have served as terror
and propaganda instruments of totalitarian systems, do have an im-
portant, albeit somewhat different, extra-legal function also in con-
stitutional systems.

As constitutional governments in modern times grew in scope
and their political power came to rest on the broader bases of un-
limited suffrage and extensive public opinion, conflicts arose within
democracies which engulfed the judiciary along with the traditionally
“political” parts of government. The author summarizes the most
urgent occasions for court action in connection with nepressive pro-
grams in contemporary non-totalitarian society in four categories:
(a) formal restriction of freedom which becomes necessary for
successful police and security operations; (b) control measures which
have passed the dividing line between informal restraints and actual
coercion and result in the victim’s demand for formal adjudication;
(c) the government in question has decided on either total repression
of its foes or on wearing them down by continuous judicial pro-
ceedings against them which limit their political availability; (d)
carefully chosen segments of deviant political activity are submitted
to court scrutiny, not so much for repressive effects as for dramatiz-
ing the struggle with the enemy and gaining public support.

The problems which beset a constitutional system if it wants to
take either one or all of the above steps involving the judiciary are
complex, and Professor Kirchheimer points up these complexities by
a thorough analysis of the Smith Act trials in the United States
and the procedures involved in outlawing the Communist Party
in the Federal Republic of Germany. He shows the greater dilemma
confronting the United States judiciary, because constitutions of
the “older liberal type” make the substantive determination of the
sphere of permissible revolutionary action and propaganda quite
problematic. Under the American Constitution the Supreme Court
was forced to make specific acts on the part of the accused the
basis of judgment. According to the rule of law it is not enough
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to know that the group in question prepares a state of psychological
readiness for future political action, and demand total repression.

The position, however, calls for a constant alertness, frequent shift-

ing of positions and relocation of battle lines between the govern-
mental organization (and its instrument—the judiciary) and the
hostile group.

The Bonn Basic Law, on the other hand, an example of a more
recent constitution, drawn up as reaction against totalitarianism,
clearly makes repression of antidemocratic political movements part
of the rule of law. This enables the judiciary to consider a suspected

group’s perennial readiness to take action which will ultimately -

result in the destruction of the constitutional system as a sound
basis for legal and complete repression.

It is this conflict between legal repression of political organi-
zation and constitutional systems based upon competing political
parties and the writer’s penetrating analysis of a troubling subject
matter which make the book an important source for any scholar
interested in political justice. The section on political trials under
totalitarian systems pointing out difficulties even for those regimes
to explain judicial involvement in political matters, and the mas-
sive documentation with sources usually not gathered within one
volume, add to the significance of this book. The only question of
“political justice” which to this reviewer could have been pursued
in greater detail is that of impeachment. However, the scope of the
book is so broad that not all aspects should possibly be treated
in equal depth,

Erxe Frank
Florida State University

The Moulding of Communists (The Training of the Communist
Cadre). By Frank S, Mgver. (New York: Harcourt, Brace
and Company, 1961. Pp. 214. incl. index. $5.00.)

This is one of a series of studies of Communist influence in
American life, supported by the Fund for the Republic under the
general editorship of Clinton Rossiter. It is easily the best of the
series, because it is the most authoritative. As a result, the reader
is able to grasp the profoundly different character of Communist
consciousness. As Meyer puts it: “For the Communist is different

e W
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MeTapuysik. By Emerich Coreth, S.J. Innsbruck: Tyrolia-{/'erlag,, 1961.

Pp. 690. Sfr. 33. ‘

This is a brilliant attempt to re-establish metaphysics as th¢ “science of
being.,” Beginning with the scientific evidence already conthined in the
very capacity to ask what being is, the author handles with gssurance the
insights into this question coniributed by modern philosophers from Kant
to Husserl and Heidegger. Thus, though his thinking is basically scholastic
in orientation, he seeks to incorporate into it the best efforts of “transcend-
ental” thought. The result: a remarkable methodological rigor {in reflecting
on the evidence from beginning to end leads once more to th¢ conclusion
that metaphysics finds its ultimate foundation in the Being of §od.

Fordham University. QuENTIN LAUER, S.J.

BOOK REVIEWS

Pourricar Justice. The Use of Legal Procedure for Political Ends. By
Otto Kirchheimer. Princeton, N. J.: Princeton University Press, 1961.
Pp. xiv, 452. $8.50.

When judicial authority is used to tip the scales in situations of political
equilibrium, the concept of justice is found in the most ephemeral of its
divisions, Traditional categories of commutative, distributive, social, and
legal justice embody strict moral implications in man’s societal life, but the
purpose of the phenomenon which the author describes as political justice
is pragmatic: the widening of the scope of man’s political activity by enlisting
the services of the courts in behalf of mainly political goals. The controver-
sial Nuremberg trials and Israel’s dramatization of a tragic era in Jewish
history, uniquely staged by an Lichmann trial, mark the timeliness of this
scholarly book.

The first of the book’s three parts treats principally of the causes and
methods of a state’s legal protection against dissenters, The author presents the
notorious “L’Affaire ‘Caillaux,” the treason charge levied against a French
statesman by his political opponents because of his advoeacy of a negotiated
peace with the enemy in 1917. The trial of Archbishop Stepinac in Yugo-
slavia and the use of the courls to further the state policy of anti-Semitism
in Nazi Germany or race superiority in South Africa are some of the other
well-documented examples. We are reminded also of the criminal syndical-
ism laws of the 1930’s in the United States which were used to counter
incipient miners’ unions. And of course, we have the Alger Hiss trial, where-
in certain fragmentary acts of the defendant were brought to light in order
to create an unfavorable image based upon his political and ideological be-
liefs.

In the second part of the book dealing with the dramatis personae of the
phenomenon of political justice, the author points out the complexity of the
judge’s task of individualizing the norm in concrete case situations. Ior
norms, we are told, are not meant for eternity, and those with which the judge
must work are gauged to long-term community needs, individual circum-
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stances, and “specific sociopolitical configurations of the age.” One wonders
if this is a jurisprudential concept somewhat similar to that of Jhering, based
on a morality of interests; perhaps such a concept would be more at home
within the corpus of doctrine attaching to the sociological school of juris-
prudence identified in this country with Roscoe Pound,

The defendant in the political trial usually has considerations at stake far
beyond that of a favorable court decision, Such considerations successfully
promulgated are exemplified in the trial of Jesus before the Sanhedrin and
in the classical trial of Socrates, while unsuccessful promulgation is evi-
denced in the recent failure of American Communists to win popular appeal
through the Smith Act trials. We should not forget, however, that the bumpy
road from the courtroom dock to national leadership is a welltraveled one:
De Valera, Gandhi, Nehru, and countless Soviet revolutionaries are but a few
who bear witness to this fact.

The difference between the responsibility involved for political-military
failure and for inhuman conduct must be recognized in what the author
terms the “trial by fiat of the successor regime.” Such was the Nuremberg
experience, and more. With all of its insufficiencies it was “the fechle begin-
ning of trans-national control of the crime against the human condition.”
We note with the author that the charges preferred at Nuremberg for the
most part were not charges of crimes against humanity, but were charges of
war crimes, similar in many respects to other common crimes.

The final part of the book has to do with the legal devices of asylum and
clemency by which the impact of political justice can be modified or even
frustrated. Their names may differ over the years, but we have always with
us the expatriate, the émigré, or the refugee.

In describing some of his specifications of justice it would seem that the
author has assigned an enlarged meaning to the adjective “political.” Never-
theless, these specifications provide valuable insights into the nebulous and
neglected political aspect of jurisprudential study.

Weston College. Frank B. Hiceins, S.J.
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ant is charged with an offense drawn from the ordinary criminal law,
Civil -actions, such as libel suits, may also serve political ends, A
special class of actions is the trial of a predecessor by a successor regime,
as in the Nuremberg trials, which are considered at length. In most
cases political justice aims at public opinion rather than at the
ostensible victim: the purpose is to vindicate a regime or a candidate
or a policy by establishing an image of the opponent as an enemy of
the common good.

~ Thus the political trial undertakes to recast history into a desired
pattern. By focusing on a single event, to which are attached both
decisiveness and culpability, it radically distorts the subject; but of

course distortion is the purpose. The political trial is a morality play,

The characters are the judge, the jury, the lawyers, informers, and the
parties. Usually the state is one of the parties; and it also supplies
the stage directions. In interpreting their roles the actors enjoy a

certain latitude. How great this is, and how it is used, depend on’

mdny circumstances; these the author explores and illustrates.

A chdpter is devoted to asylum, and another to clemency. These
arise in such widely varying 51Luauons, and discretion plays so large
a part, that systematization cannot proceed very far.

It is clear that Dr. Kirchheimer does not attribute entire objecuvxty
and certitude to the judicial process at its best. His approach is a
blood-chilling legal realism. Consequently he takes for granted both

‘the inevitability and the injustice of political trials. They have, how-

ever, this merit: they are a part of the struggle for political power
and without them the struggle would continue in a less orderly way.,
Judicial process has as its objective .the solution of problems in

terms of truth and reason. When the magnet of power enters the

field, must the needle invariably swing to the new pole? Political
Justice recounts a few cases in which this did not occur, but these
must be regarded as exceptions to the rule. The dispassionate accu-

- racy and the profundity of the book make the conclusion the more
depressing.

., TFrancis D. WorMuTH
University of Utah

LO KER, RICHARD P. The Presidency and Individual Lib-
erties. Ithaca: mel~University Press. 1961, xii & 239 pp. $4.50

Apprehensive of unrestrained and concentrased power, the men at

- Philadelphia drew the lines of the executive oﬁi(iklrll\tﬁe\ur@_it{:rﬁ

as part of the framework of the separation-of-powers principle.
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A. G. Noorani

LAW AND POLITIGS,

NHE A(:on'ﬂict between arbitrary power

L and individual Freedom s rooted in
the very nature of human society. In vary-
ing degrees societies have sought to fetter
the power of authority, to regulate and
restrain its exercise by law. Even Gommu-
nist States speak of ‘socialist legality’. In
the traditional democracies the effort
seems to have succeeded. Yet, in times of
crises, even these have behaved in a manner
which makes one sceptical about success.
s the State’s willingness to be bound by
the law dependent on the absence of any
major incentive to flout it in the name of
its own survival? )

Since the Courts are the prime custodians
of the enforcement oF the law, it is but
natural that the conflict is reflected in their
structure and functions, in the indepen-

- dence they enjoy and the uses to which
they ave put. It is legitimate, for instance,
that the verdict of the Court be sought to
eliminate treason. But what if the Courts be
used also to stifle dissent? Likewise, the

- individual would be justified in invoking
judicial assistance for the protection of his
vights, Tt is wholly a different situation
when a person pledged to the subversion
of the order uses the judicial machinery to
secure his frecdom to subvert. Clearly, the
quality of the State will be measured by
the fairness with which it holds the balance.

Political Justice: By Otto Kirchheimer
(Princeton University — Press; Agents:
Oxlord University Press $ 8.95) is 3. pioneer-
ing work on the. subject. Sub-titled “The
Use of Legal Procedure for Political Ends’,
the book is a veritable encyclopaedia, so
large is the variety of regimes it considers.

Some of his conclusions seem cymcal and
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But  his scholurship compels
admiration. e T e T
“Phe term Political - Justice is usually
taken to reflect the search for an ideal
order in which all members will communi-
cate and interact with the body politic to
assure its highest perfection,‘ Is it, then,
gross linguistic abuse and utter cynicism to
apply this term, as European writers have
traditionally done, to the most dubious
scgment of the administration of justice,
that segment which uses the devices of

' justice_to bolster or create new power posi-

tions? The opposite is nearer the truth,
The Greek ideal grows sharper in profile
precisely, because justice' in politicnl
matters is more tenuous than in any other
ficld of jurisprudence, because it can so
casily become a mere farce. By utilizing
the devices of justice, politic contracts
some ill-defined and spurious obligations.
Circumstantial and contradictory, the
linkage of politics and justice is charac-
terized by both promise and blasphemy.’

The legitimacy of dissent and, therefore,
of its legal protection, {s a modern pheno-
menon. In olden times affairs of the State
énjoyed a certain exemption from judicial
scrutiny. Richelien said, ‘Tn normal affairs
the administration ol Justice | requires
authentic proof; but it is not the same in
alfairs of State! _

The author ~gives three categories of
political trials: “The trial involving a com-
mon crime committed for political pur-
poses and conducted with a view (o the
political benefits which might ultimately
accrue from successful prosecution;

“The classic political 'trial—a regime’s
attempt to incriminate its foe’s puhlic he-
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haviour with a view to evicting him from
the political scene; and "

“The derivative political trial,-where the
weapons ol defamation, perjury, and con-
tempt are manipulated in an effort to bring
disrepute upon a political foe,”

But the classic political trial, veally, is
the one used to uphold or to shilt the
balance of political ‘power. ‘With or with-
out disguise, political issues are brought
before the courts; they must be faced and
weighed on the scales of law, much though
the judges may be ‘inclined to evade them.
Political trials are inescapable.’

This is particularly so when the very
existence of a _l)ol.ftical movement 1is,in
issue. The author poses the problem thus:
‘In a democratic system the activity of a
revolutionary party has its paradoxical
aspect. While expressing the very essence
of an open society, it is directed at uproot-

ing this society, And yet an open society,

even if it is not torn apart by crucial social
or racial problems, must give rise to such

“hostile activity so long as theve is no univer-
" sal agreement on the. desirability of struc-

tural changes; political myths retain their
attractiveness, and the distribution of social
and  political power remains unequal—
something which neither free elections nor
added pressure groups can make disappear.
But then how can democracy, bent like
any other political system on self-preserva-
tion, permit the unimpeded’ operation of
groups hostile not only to the present
government but to the very essence of a

system in which change is predicated on

majority agreement?’

The Basic Law of the Federal Republic
of Germany expressly empowers the Con-
stitutional Court at Karlsruhe to ban a
political party after a proper trial. So far

it has found only two parties to be jllegal °

=the Socialist Reich Party and the Com-
munist Party.

It is a very delicate question, involving
as it does in Justice Jackson’s phrase ‘a
prophecy inthe form of a legal decision.’
The Court’s verdict is not only based on
the known facts about a party's past but

19

_also on an estimate of its [uture potentiali-
ties for subversion, ‘

The Karlsruhe Court solved the problem
necatly. ‘In  persistently regarding ~ Com-
munist Party doctrine as an indivisible
whole, binding upon the conduct of-the
party organization and every individual.
party member, the German Constitutional
Court did exactly what Leninism demands
of his followers, thus putting the Com-
munist Party on the spot. Being evasive and
tortuous in their refutation of the uncon-
stitutionality charge, the party’s lawyers
went to all lengths to obviate discussion of
what party doctrine ineluctably implies for
party activity. As the Court did not oblige,
a more complex course was taken. The
party’s spokesmen insisted that only the
immediate objectives pursued in the
obtaining historical situation weve within
the purview of the Court and that these
must be viewed as independent from and
unrelated to revolutionary implications of
the party’s social theory; these implications, -
they said, referved solely to an expected
tuture situation.” |

Undoubtedly, the plea would be made
by Communists everywhere and deserves
the answer the Court gave, '

In the famous Dennis trial, in the U.S.,
the problem was diffevently put but re-
ceived the same answer, ‘Attention was
focused on two points: the definition of
‘teaching’; and the elusive difference bet-
ween permissible exposition of doctrine
and illicit advocacy of action that effects
specific parts of the doctrine. The defen-
dants were free to admit. that it was within
the realm of their doctrine to discuss
historial situations in which the violent
overthrow of the capitalist system was in-

‘evitable; but they had to deny having

advocated a doctrine requiring the violent
overthrow of the government of the United
States. It was up to the prosecution to show
that, beyond the realm of abstract exposi-
tion, advocating overthrow had been not
virtually implied but actually committed.’

Dr. Kirchheimer’s answer to the sophistry
of Communist lawyers is devastating. *The
role of violence in this history-ordained
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revolutionary process appears in two ways.
Tor .one, it is inescapable destiny; the
dominant class of capitalist society, whose
_ position in the process of production has
been slowly undermined over a long period
of time, must be dispossessed and suppress-
ed; and as no class in history has ever given
up its role without a struggle; the violent
class is inevitable. Secondly, violence is a
‘job mnecessary for the sake of progress, a
duty devolving on the prime movers of the
historical process in the present era, that

is, the working class, guided by the revolu-

tionatry, - Marxist-Leninist Communist
Party. What is doomed to fall must be
given a shove and a thrust to make it fall.
Swift, well‘planned, violent action will
speed  up mankind’s advance towards
harmonious existence. .
‘Olbviously, this historical mission of the
Communist Party is not easily reconcilable
with the observance of the constitutional
order in a democratic state. Flére Com-
munist interpreters introduce another dis-
tinction, equally serviceable in United
States courts and at the trial in Kalsruhe.
Marxist-Leninist ~ theory "
thorough, penetrating, examination of the
‘objective’ situation prevailing at any given
moment in history. At the present juncture,
the interpreters contend, the ‘objective’
situation bars a revolutionary course ol
action; consequently, only ignorance and
malice could impute to the Communists
the intention to interfere with the demo-
cratic process in Germany, or to advocate
violent overthrow of the government in the
‘ United States. Does ‘knowledge of the laws
“of history’ give Communist doctrine 2
special status in Court? Are Communist
lawyers the only -expert witnesses whf)se
interpretation  of Communist teaching
must be accepted on faith? Tven conceding
¢hat under the principle of freedom of
scientific . inquiry, Communist doctrine is
no more subject than any other p.oliti'cal
philosophy to verification or invalidation
by court decision, . why should a court
renounce the right to do its own study of
the doctrine’s implications? e
“The Karlsruhe court definitely refused
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to yield to -the interpretation monopoly
claimed by the Communist Party and its
doctrine and law  experts; Communist
doctrine—to the extent that it had become
a determinant of action patterns~was held
essential for the cowrt’s interpretation and
understanding of the party’s conduct, and
it did a comprehensive analytical job. The
procedure scems sensible and legitimate in
the light of Article 21 of the Basic Law.
If it is the right and duty of a party member
to check the correctness of this or that move
against the tenets of party doctrine, why
indeed should an outside observer refrain
from learning the meaning.of Communist
action from the logic by which each point in
doctrine and action must fit into the sum
total of official teaching?’ :
The legal problem of banning Com-
wuiist Parties is not an insuperable one,
given the vast literagure on Communist
doctrine and practice. But what of other
organisations? What other criteria besides
allegiance to a foreign power ov advocacy
of the use of violence, may a State propcrly
set for the banning of a political party or
the restriction of individual freedom? |
Here one moves into that twilight zone
between treason and heresy and the out-
come of the debate is determined by the’
outlook of the judiciary itself and, indeed,
by that of socicty as a whole. “The judge,
or for that matter the jury, officiates with-
in a given social and political structure.

‘Like the prbsecutor or policeman, he is an

instrument of a concrete political system
established at a particular time and place.
If community-wide agreement on methods
and objectives exist, if the public order
has been so long established that it is taken
for granted by all strata, the judge may be
listened to as the spokesman of a God-given
and just order. But the degree of group
satisfaction may vary considerably, and
systems and power holders may change in
rapid succession. Under such circum-

“stances, . the judge's ability to officiate as

the incarnation of the authority of .the
group, dispensing justice to the individual
even while adjudicating attacks on the
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regime, will suffer corvespondingly, It will
“become more difficult for” him to perform
the feat for which the community selected
-him: to give a just decision to the indi-
vidual case thrust upon him. ‘Just’ in this
case would mean ,a decision not merely
serving the needs and pressures of the
moment, but capable of finding a wider
and less transient adherence; a _skilfully

rationalized decision able to withstand a

dispassionate scrutiny of its motivations.’
* 3 B 4

There  must be few cases, indeed, in
which the motivations of a judiciary were
as plainly and pathctically cxposed as in
the cases of the evacuation and internment
of Americans of jdp'lll@SQ origin in the
Second World War. Prejudice, War and
the Constitution: By Jacobs ten Broek,
Edward N. Barnhart, and Floyd W. Matson
(University of California Press, Berkeley
$ 2.25) is a thoroughly documented account
of the causes and consequences of that
shameful episode in American history.

‘One hundred and  twelve thousand
persons, two-thirds of whom were Ameri-
can citizens, were uprooted from their
business, their farms, theiv homes; they
~were banished and interned for two and
one-half years under guard and behind
barbed wire, ‘under conditions’ in Judge
Denman’s words, ‘in major respects as de-
grading as those of a penitentiary and'in im-
portant respects worse than in any federal
- penitentiary’. Justice Murphy, in a dissent-
ing opinion in the Koremaltsu base, charac-
terized the action as ‘one of the most
sweeping and complete deprivations of

constitutional rights in the history of this
nation in the absence of martial law. The

truth of this judgment depends, of course,
upon whether the wartime power of the
- military over civilians within the country
is a constitutional power and whether the
military in this instance acted within
that power; in short, it turns upon the con-
stitutional correctness of the opinion of the
United States Supreme Court to which
Justice Murphy was dissenting. But cer-
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tainly, on the face of i, the American
citizens of Japanese ancestry—and in many
respects  Japanese aliens as well-were
sweepingly deprived of their constitutional
rights of personal security: the rights to
move about freely, to live and woxk where
one chooses, to establish and maintain a
home; and the right not to be deprived
of these rights except upon an individual
basis and after charges, notice, hearing,
fair wial, and all the procedural require-
ments of due process of law. More serious
still was the apparently flagrant denial-
flagrant because the classification was based
solely on race—of the guarantec of equal
and non-discriminatory treatment implicit
in the Fifth Amendment. Not that racism
in other contexts has been unknown in
America--far from it. But Americans have
always been profoundly concerned by this
disparity between creed and practice. The
courts have condoned it only with the
greatest reluctance, Moreover, this latest
departure from the democratic ethic was
more blatant than any before it. For the
first time in the nation’s hiéto'ry, race alone
became a criterion for protracted mass in-
carceration of American citizens.”

The book’s analysis of the U.S. Supreme
Court’s judgments in the two major cases
that went before it is as thorough as its
indictment is damaging., “In this way did
the US. Supreme Court strike a blow at

" the liberties of us all,

But it fails to ask why the Judges be-
haved the way they did, Mr. Walter F,
Murphy! gives a good example of judges
being swayed by considerations of
patriotism in cases involving issues of
national security. “In Ex parte Quirin, the
Justices were unanimous in their conclu-
sion that the government could .try cap-
tured Nazi saboteurs in military tribunals
rather than in regularly constituted civil
courts, but they could not agree on an
opinion explaining why such trials were
constitutional. After the Chief Justice had

1 Zlements of Judiclal Stmte‘g}, The Um\ermv
of Chicago Press, 1964, p, 48,
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circulated three different dvafts of an
opinion without securing full assent, one
of the other members of the Court sent

a long memorandum to all of his
colleagues.” I

At Lhe end of this epistle came this price-
less gem. ‘Some of the very best

lawyers I know are now in the Solomon
Island battle, some are seeing service in
Australia, 'sogne are sub-chasers in the
Atlantic and some are on the various air
fronts. It requires no poet’s imagination to
think of their reflections if the unanimous
result reached by us in these cases should
be expressed in opinions which would
black out agreement in result and reveal

internecine conflict about the manner of,

stating that rvesult. I know some of these
men very, very intimately. I think I know
what they would-deem to be the governing
canons of constitutional adjudication in a
case like this, And 1 almost hear their voices
were they to read more than a single opinion
in this case. They would say something like
this. And I almost hear their voices were
they to read more than a single opinion in
this case. They would say something like
this but in language hardly becoming a
judge’s tongue: ‘What in hell do you
fellows think you are doing? Haven't we
got enough of a job trying to lick the Japs
dlld Nd/ls without having you fellows on
the Court-dissipate thOUOhts and feelings
and energies of the folks at home by stir-
ring up a nice row as to who has what
power ... ? Haven’t you got any more sense
than to get people by the ear on one
of their favourite American pastimes—
abstract constitutional discussions?. .. Just
relax and don’t be too engrossed in your
own interest in verbalistic conflicts because
“the inroads on energy and national unity
that such conflict inevitably produices is

pastime we had better postpone until
peacetime” _ ,
Mr, M. C. Setalvad relers® to the Privy

"Council’s reversal of the Federal Court’s
famous Judpmcnt in Benoari Lal Sharma’s
Case in which the latter struck dovwn an
Ordinance prov iding for trial of offences
under the emergency Jaw by Special
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Courts. “Colonial writers on Constitutional
Law have on occasions characterized judg-
inents of the Privy Council as having been
influenced by considerations of policy. It
is not surprising therefore that similar com,
ments should have been made in regard
to the view taken by the Privy Council in
Benoari Lal Sharma’s case.”

One wonders how far a critic of the
judgments of our Courts can go in attyi-
buting policy considerations in sensitive
cases.

Political justice has reared its hcad in
India, The Unlawful Activities (Prevention),
Act, 1967, goes a long way towards out-
lawing dissent on some vital aspects of
Indns foreign policy.? This law was en-
acted in Lhc teeth of the late DPrime
Minister, Mr. Lal Bahadur Shastri’s advice
(October 31, 1964) that in a democratic
country like India, problems such as those
in Kashmir, Nagaland and Madras should
generally: be tackled on the political level
rather than by utilizing the power of the
State. He said some people in Kashmir and
other parts of the country were aclvocating
that the Government should take action
against those who talked. of independence
for Kashmir. But in a democracy the
Government, did not rule merely by force.

“The real sanction behind it was the sup-

port it'got from the public, lie said:

A blatnmly political trial was launched
and continued for years. “Sheikh Abdullah
on trial on charges which everyone recog-
nised were bogus had become the totem,
figure of the long, dark night of Bakshi
rulc, Mr, 8. Mulgaokar remarked (The
Hindustan Times, April 8, 1964).

Undoubtedly, the trial did not represent
the norm; it was a sorry exception.

As for the courts themselves, on . the
whole they have acquitted themselves
extremely well and contributed fimmensely.
to the strengthening of the rule of law in a
democratic State, Is it surprising that the

2 War and Czwl zbl’mcs O\[md U, Puess;
P 67 X T

* 8 Pide the author's articley in H-';.'c/te/’u.'l Review,
August 5, 1967 and March 23, 1968.
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political ends are [utile,

International organisations of 111011 re-
pute  and Ad\nm\l(dgel uanuLmliLy
likd the  International Commission of

Jurists and Amnesty International have

rendered great service to the Rule of Law
by exposing some outstanding abuses of
the judicial process committed by States in
order to suppress dissent.

Dr.  Kirchheimer’s conclusion  defics

“improvement: “Political claims e\'entually

stand or fall on their own strength. A poli-
tical trial might bring out and focus atten-
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tion on areas of weakness or strength of a’

political organization or a cause,. Yet the
authority ol. the trial neither adds nor
detracts from- the fundamental justifica-
tion ol such political claims, namely, the
justness of the cause.

“To that extent political justice is 1)()1111([
to remain an eternal detour, necessary and
grotesque, beneficial and monstrous, but a

detour all the same. It is necessary and

beneficial because without the intercession
of the judicial apparatus the fight for poli-
tical power would continue as relentlessly,
but it would be less ovderly. Thus what
Pascal calls the ‘grimaces’, all the external
marks ol distinction by which the judges
establish theiv title and dignity, are bene-
ficial.”

|
i
i
i
i




here 'made {a
R “' (though hardly i
2 vey:in'some depth of political
" justice in"many. countries from
anthulty to modern-times,
 Political - justice, as" his’
gj. tltle -suggests, is” the- effort, sin
- cereor cynical, to make offense
%, ‘against the state or the national
% security Took like ordinary crime
“ and to apply to them the pro
1 of criminal 1 z
The author starts ff w1th,
v1v1d narrati




'

L

5

Nl‘. 47 — 23. November 1962

Pollhsche Jus‘hz m‘ amen!(amscher Slchi

Camlllo Rota ”F‘m Todesurtell
. wire zu unterschreiben.”;
_'Der Prinz:. ”Recht. gern —
" -Nur her!.geschwind.”
‘Rota; ““Ein . Todesurteil -
. sagt’ ich.” o
Der Prinz: ,,Ich hore ja Wohl —
] JEs konnte schon. geschehen
sem Ich bin eilig.”
f:Lessmv Emilia G—alottx I Akt
. 8. Szene.

Seit _derxi 19. Jahrhundert
hat' die politische Justiz = ih-
re. Opfer unter Juden gesucht
und gefunden. Der jiidische In-.
tellekt (und

T ustlz it der Poht' e integri
& D1e poh’usche Jushz“v

in" den ™ Worten™: des ‘Staats-
rechislehrers - der Columbia-
Universitit " Otto. Klrchhelmer'

»bringt “keine eigene ' Lisung;’

sie will ledlghch den Zusammen-

stoss zwischén = Herrscher und’

Gegrier, in einer dem Herrscher
genehmen Weise, l6sen. Wenn.
ein - Staat den Streif mit ent-
schlossenen Gegnern nicht einer

wirklich unabhingigen ;. Instanz -

zur 7 Entscheidung- < {iberlassen
kann, ist der Prozess dann nichis
als die Sffentliche Wiederholung
einer Entscheidung,  die schon
anderswo gefidllt wurde.« “(Otto
Kirchheimer:” - Political " Justice
— . The ‘use. of -legal procedure
for political - ends™, *Princeton

. University Press, 1961). Wir den-

ken an die - nationalsozialisti-
schen “Gerichte” und verstehen
die -Sorge, - aus -der;:*
der ‘amerikanische ‘Jurist’ resig-

-stutzig.machen,; dass er;ein'Bei-:.

.’spiel gus 'der Praxis Israels her-
anz1eht. Immex,@;wmdep;,;; Ver.

-es: uhrte zu dem ‘Wunsche.. Ben

- Kirchheimers.

Intellektuelle) -
_ stand iiberall in einer . .Kon-
“fliktsituation in Staaten; “die die

dnr Geschlchte mchts lernen >
Namensregister
liest sich manchmal wie eine Ge-

. Schichte jiidischen Leidens: Las-

., salle; Dreyfus,” die::Opfer -der
Mo_skauer Prozesse, Slansky -und
Reik — es sind immer -wieder
Juden,..die fir den Unterschied
in der politischen Auffassung
mit dem Leben oder. mit dem
Verlust. der Freiheif gezahlt ha-
ben. Nicht umsonst hat der Ju-
ristenberuf den Juden angezo-
gen; das Recht. ist . Riistzeug -in
der Abwehr des. Unmenschli-:
chen,, dem . der Mensch nur .ein’
— stets ersetzbarer oder .aus-
wechselbarer — . Bestandteil der,
Staatsmasch_me ist;’ de Verlust

Hat dze Prax1s Israels in: den
v1erzehn T ahren semer Emstenz
an die Traditon der Gola in~dié-

ser Hinsicht angekmiipft? "

', Hier hat'die Vollstreekung» des
Todesurteils im Fall Eichmann
Zweifel - erwecki: :“Der 7 Staats~
mann muss oft rasch:handeln;
der Richter darf nicht eilen: Die
Bestatigung ! eineg i Todesurteils
ist ein richterlicher Akt; sie ver-
langt ruhige” Erwagung, “ebenso
wie das Urteil, Lessings Camillo
Rota hitte den Prinzen das ‘Ur-
teil ~-”in = diesem " *Augenblicke
nicht mégen unterschréiben- las-
sen, und'-wenn es den -Mdrder
seines ‘einzigen Sohnes ‘betroffen
hétte™.. Aber - Lessing: passt nicht
in den ;modernen” Staat:so we-

heraus -nig ;wie-die-«Weisheit=:;Julius
Caesars;. der: selbstzan . Catilina=
. niert..:Aber :dann-muss:-es . uns Tiern ein 'I'Qdesuxft nicht"vo]l— '

chelimste Israels'habe ’

wedtisy

Schweizer Reg1erung deutsche
arlsche” Touristen begriisste,
und ' die Kennzelchnung der
Pisse deutscher Juden durch den
Stempel »J” " als- erwiinschte
Losung betrachtete Der offene
Bruch- des Asylrechts (die
Ruckstelhmg der- 1]legalen
Fliichtlinge aus . der, Schweiz)
war das Todesurteil fiir deutsche
Juden; unmittelbar. fiir die Aus.
gelieferten, mlttelbar fﬁr Un-
z#hlige.’ - T
] ‘Formell ist 1m,Fa11 Eichmann
das_ Volkerrecht beachiet wor-

den. Im Volkerrecht hat ‘das In-
dividuum  keinen Schutzan-
spruch da sich Argentlmen mit
der israelischen Erklirung zu-
frieden gegeben hatte, brauchte
die volkerrechtliche Frage viel.
leicht nicht einmal -erértert zu
werden. Auch die .jidischen
Fliichtlinge .in der Schweiz hat-
ten . keinen: volkerrechtlichen
Schutzanspruch. Will ein totali-
tirer Staat in Zukunft einmal
cinen jiidischen Gegner treffen,
so kann er mit einem gewissen
Schein. von Recht versuchen,
sich auf den Fall Eichmann zu

. berufen — nicht auf das Urteil,

das rechtmissig war, aber auf
die Vollstreckung

Nr. 47
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. Der Vergleich mlt Lessings
¢ Prinzen’ trifft ‘auf die ~israeli-
{ 'schen” Minister gewiss nicht zu;
sie haben das Pro. und Contra
erwogen. -Aber der blosse Schein
emer Integrahon der Rechtsfra—
ge in’ .die " Pohtlk (und wie
"Kirchheimers® im’, Jahxe 1961 er-
schienenes Buch ,zelgt bestand
ein - soIcher Schem) st bedenk—
" lich:- di€., Tatsache, dass ein -so
tief schurfendes Buch den Eich-
mann—Prozess als Beispiel heran..
-zieht, muss Jedenfalls zu denken
geben, wie immer man, letzten
Endes izu ercnheuners Ansmh—

}’E wsvu%,ﬁéb a’f&/lazf%vw
- 273 5\:&?‘&

9 2

Urfeils! gebilligt#
Gelegenhext des Elchmann-Pro- Jhitten.. ~Jn»..Israelg~.mid gandzg_?ﬁ

- zesses, als. “den entscheldenden fWO ~'dle3emgen rea,
en « giert,” die
‘Punkt “fiir Israels™ EiisténzanZ i, eGefangmésefund Konzentra- !
spruch in einer stindig drohen tlonS’a
n_‘Welt zu benutzen SO

% e1> ”pohhschen” —Jus’c‘
strachtiz zieheR?
ich:dn-dér  Tiirkei}: dervH?
titze derfiwestlichen: Allianz im Wl
‘Nahen’ Osten,’ ‘war es7im =Jalire




Tue Carcurus oF CONSENT. By James
%4. Buchanan and Gordon Tullock.
University of Michugan Press, $6.95. .

Powrr asxp Civiuizarion. By David
Coopernian and E. V. Walter. Crowell,
$8.75.

Tie Fine ofF Power. Edited by HHarold
D. Lasswell znd Harian C!evcland.‘
Harpe:, $7.50.

Democacy’s ManiFesto. By William O.
Douglss. Doubleday, $z2.00.

Poririeat Justice. By Ouo Kirchheimer.
Princeton University Press, $8.50.

4+ THESE FIVE volumes have one thi_ng
in common: each is concerned u{:th
poiitits and in each ethical consiaes-
ations play a role—if not downstage, at
least 11 the wings.

Of 1o five ir is The Calculus of Con-
sent which most directly engages the
Christien reader in debate. The auzhf)rs
start with an assenption CONCETRINg
politics similar to that wi,:ichvreigns in
economics: rational individuals operate
in a situation of competing and some-
tiraes comnciding interests, out of which
arise structures and forces which bring
about change. Politics, they maintain, is
the stidy of wade jn political infizence
and power whereby the individuals of 2
givex; wiety tinough give and take
learn whitt busic structures are to their
advantage (and which are then adopted
as constitutional provisions) and _wf%at
actions mny be taken by a majority
withi what hmits and under what cir-
cumstances The bulk of the book is 2
highly techaical study of this process.

Buchenar and Tullock dearly dis
tinguish between method and e{hi'cal
yudgment. They do not assume that
individuris are mouvated only by nar-
row linitions of “interest” or that
individualis;y is an ethical creed for
sociey, they deny only that chere 18 any
“public miteiest” apart frow the sum of
mndndud slesiifs, fonvictions
iderds Not Jdo they assume that ail men
only that the state is
an arrdsct whach mien are able to make
and remake moingerscion with others—

are patisnal, bug

a process whh fories a certin _rariou-
‘The authors. while not
denvizg that thers 13 au ethical standard
for human behovier which stands over
agzinst ali men. fom'civelth:e task of
politics 1o be the “maximizing” of those
areas in wlich individusis’ intergsts
coincide with each other and with the
cthiesl standard——in order that ethics
e burdened an intolerable
of socal restmrrr. Politics, in short,

alitv upon thein

not with

rask

must  be  methodngnisiy  opumistic
aboir muan, abaola progress and about
sacial harmony. but pandest i G philo-

sophicel Lo ENSONN

- method by whith the European Eco

- shoricoming. one

and

[chrishan Ceniaryg

‘ 5 OLEF I Cit soCial gron
are too large or beterogeneous to €412
lish the bhasis of common interest i
which one niember.or group refus s 1o

play the game of give and tzke and has”

the power o enfoice his will; in wock
for any reasou individuals are il in
formed or irrationsl” Indeed, it

seerd w be imapplicable in' all those .

conditions wherein because of our sin-
fulness we find ourselves. The fac re
ma:ns, however, that the method = uich
the authors expound is essondally that
which s employed wherever political
ionstruction 15 being ausmpted in 1o
day's worid, It is, fur example, the

nomic Community is being built, with
its careful exciusion’ of appesls 1o prin-
Gples and loyalties which might disrupt.
It 13°als: the method by which this Com

munity is developing its relaten ‘to
Alrica. And a state department spokes:

man speaks of discovering “areas of over
lapping intevess” with the-Sovier Unic
as the methodological hope for the year
ahead. Is it posible that some grace
LDTGOOs over thas mpulcm—a glat
which theologians have yet to discover?
The Ethic of Power consists of some
24 papers tead to the Conference on
Science, Philosophy and Religion at the
Jewish Theological Seminary in Ne
York ‘on the subject of the interaction
of religion, cthics and politits. The
major religions and a variety of ethi
and political ‘points of view are rep

» which reflecss the
whole ‘climare of American inteliectial
> it deals

by having separate. sections on eachl It

. is enlightemag i read of the political
o --ideas ‘of Hinduism;. Buddbism] Tudaism,

Protestantism zod Fslam) but'it is fus

trating ‘to’ discoveriin the sections in
which poliges
proposed ‘aimuo

st 'mo explicit reference i«

i
;-»’v.u:} P, 196TS

e

Athe religion - and politics .

s analyzed and’ action .

would -t

Demacrecy’s Manifesto, by William ©
Douglas which s siraply a rousing piect

2 .
of high-grade journalism packaged expen
i “gively between hard covers, and Powe:
gnd Civilization, which bears the sub
“title “Political Thought in the Twenti
eth Century.” The bulk of ‘he lacter i
made up of short quotatios from 45
. politicians and thinkers o i lustrate the
- Znovement from igth centur; liberalisw
o the complex spectrvm of today’s
; “thought born of the crises < f two ware
- and a depression. The authors link the
. ‘Quotations with interpretive essays, but
their powers of conceptualization are
‘not strong encugh to give the book z
clear profie. The impression both these
- 'books give supports the mood of liberal
? ‘idealism, but without much analysis of
! 1its problems. Justice Douglas’ volume
~’includes a wenchant citidsn of our
‘failure to impart this idealism to the
: peoples of ‘Ada

Io sharp contrast stands Otto Kirch-
“heimer'’s massive study Political Justice:
- The Use of Legal Procedure for Politi-
cal Ends. In the tradition of German
scholarship Kirchheimer is painfully ob-
jective and thorough; and bhe carefully
refrains™ from “value” judgments even
when dealing with the most outragecus
violations of judicial automomy by po-
Litical power. He includes a section on
asylum and demency and advises us that
these no less than political trials and
manipulation of the courts constitute

¢ political ' interference with legal pro-
cedure. In 2 condusion bordering on
cynicism he states that political justice
i1 at least gives the defeated 2 chance to
_protest before he is hanged Political
- justice “is necessary and beneficial be-
cause without the imtercession of the
% judicial apparatus the fight for political
"-power would continue 23 relendesdly,
% but it would be less orderly.” “Neces-
* sary and beneficial”—nonetheless the
. book is dedicated to the victims of
- political justice, and 2 cold passon for
- true justice informs it. Its discussion of
" “judicial space™ in totalitarian societies
. as well as more democratic ones iz a
-~ magnificent analysis of the natural oper-
- ation of independent objective law and
" its judiciary in the face of political at-

17 tempts to bend it to other ends. Kirch-

beimer is too aware of the ambiguities
of all pretensions to justice to say out-
right that the law will win and the
political ageat fail. But the book is a
‘part of the fight Perhaps here o a
grace is at work which we would do well
of - - :
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dlty ‘specious, ¢ tit sticcessful, éttampt of :

theough s treson chirgs 1o prevent Cailtaux from

":'w»sxf duiidy 'World War I, and: from using it to bring
g g for what may be called pc:htmal justicein its

n-bie wndeimined by forcing a member of the
self against libelous charges before @ judiciaty

50 demonstrated by the case of Friedsich
'Gexman Republic: after’ thes coﬂaps& af ﬂm

g gerve fas 8 wcapon [\ _nttac 5 it 3w 1iore frequently a
e _ﬁiaﬂﬁg eiifne or: governmient dgainst:ity oppononts;
‘ n of w}mt Knchhe:mw valls “$ta’w protw

: 'A govcmment in powur. It xs zsot‘
govamment hay dlspose and oftén enough hasg done so, -

x‘itai m{l ;éxgpiwted or manufactured enemies without interposition of the
;B mistyative arrest and protectivc custody in & concentration
camp are but illustrations ﬁ“_om our own times, They have been used not only

by fa fongl-socialist or communist r &
“tain 5 thw ) . ugxmes, but _dur ng W rld Wat I

oﬁ attémptéd state pmtection,im gmam izmd ”
hs}tfm ’

‘the ma,jarxty ‘of glm p@d 19;‘

1g: mixm:ity reguhe ét aeolonidl power, In pch’
appésm ) ‘bmd,lt a;ggzhm cmly 0 hbsml

OF& i h:,,u o Loasad Eﬁ\hw

vl %53 1o | %uj‘v"‘ff
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it age,ein which thcs exexme ot‘power, s OFde
\ ite; Tlist bé dememded by, or at least c@wspond to
the rcmnémblcne “of the cxeteies of governmernital pawer ‘st be
his tasi o1 legiumiauyg w individupl ém;es the axérmw :
speciaﬂy‘wmn itis directed against an alléged enem’
Vidges'aré the legitimizers of the exetclse of govert
his méight proves itsell a'veritable Key to the clariﬁcaﬁdn o
s fudiciaey iy tlw political fabrie, *- ot
ig ntal power’ unless thoy‘ ‘ot
vé of the govemment. Here
iy i‘ndepaﬁdént judw\ary.,;

»the peoullar tasks of d '
his i ,s‘kwéarve g client, vc:r_is hc to promote the cmm

Wot to: comprorisy the pénple § ¢onﬁcienefe in the admimstraﬁon af?‘justice 9
What atd the maﬁvan@ﬁa fm thé dcmsiou ot” whmhcr or not to. pxmwutas, and

hakfm from, wmmuuonal wuntms such ds the Ummd States, Germz«my, -
oy s‘f}xeat Bmtmn and Samh Afrxcz. But how do the pmh»
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 legality éwhi,ch, however,. glqes not‘. qx;end )
onceiyably foreshaday. o, gonsiderable.

IS,

stitutio

ﬂghaimm investigates the role playﬁd in. phe
0} asylum smd murc,y, Asylu@

¥ tat J«'«&‘k AL mlu vy (%4 Vis oIV e sl 4

tant rtbela‘wye Tha im act of the mquwy is due} :
' xﬁéh 'ngiiva cope:

o1l 1 quietmg phenomenon, 'I“Iw mxmber ey
ti il dwcussi?ms of Amcmcan cases; pmcuces and prob!ems has bean Ce
else i

“’rg&e?z;l fnd*p%bi‘é né-of‘ on§ éaimny are reflected in- ﬂmsb of anothet. mms
et o

is not 8 mvyer hxm fouy

g |
imes annoyling mode of citing case, Al

emly, theé ap";imac:h ia from a hxghar level; phe- -
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S Hersest L

I Justi
By Orro Kinenrruy
Oxford University Press. 1961,

B

Communist W

‘ ity Pross. 1
“Pris is o careful investigation

University into the evidence given by four éx-C

the most famous’is ‘Whittaker Chambers) i
finding inquiries ‘eoncerning .Communist. ac¢
States. - Court  trials, ‘administrati
investigations are compared - with on
" Tribunals of Enquiry, Roysl Cornn
* mittees, The conclusion is one of d
" methods of fact-finding in politieal
ot : :

: by B ,Pr(gféséoi;

hearings  and _Coungressiopal: *
¢ another-and “with . British
sions apd Departrméstal Coms
bt regarding present
and- semi-political ma

of Law of Stanford.
ommunists (of which '
n. three types of fact- -
tivities in the United " -

t-Ameri
tters
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+ =z Analyse ;
-2 .. 8chen Einwande gegen die Niirn-
'be1 get .

l"ollﬂcul En s" by

Ottq chhhezme? mHellbronn

geboxen, Dr; jar. der.Universitit
.+ Bonn,

“Proféssor, an.-der . New
" School for Social Research in New.

= York, und letzthin Fulbright Pro-

- fessop in Feihurg i, Br. hat mit
seineni. Werk -iiber -die politische
Justiz einen hervorragenden Bei-
trag zur Wissenschaft des. Rechts
und der Politik geleistet. Auf 452
Seiten analysiert er den Gebrauch
und - Missbrauch, den -politische
: Machthaber oder Funktionire der
Justiz selbst mit dexr Rechtsspre-

)" chung .seit Jahrhunderten getrie-

3

ben , haben. Mit = umfassenden
Quellenkenntnissem ausgerfistet,
behandelte er die Justiz-der an-.
glogichsischen’ Linder . mit ~der
gleichen Intensitit wie die des
, européischen Konfinents z. B. der

- franzésischen Revplution ,der Mo-

narchien, der Weimarer Republik,
der. Bundesrepublik, des Ost-]
blocks, ‘der Alliierten nach™dem
11, Weltkrieg,:und schliesslich den
polltlschen Justizfall: Bichmann, ;.

". “Acht. Jahre Politische Justiz™f

hiegs eine Denkschrift der deéut=

gehen ‘Liga fur Menschenrechte, |

G\unbelwlf_,,,“(}g_”gi :

an- der: I
mann und mh vor 34 Jahren g

arbeitet hattefi: Jetzt hat Kirch~
"heimer auch - dieses. Thema wis~

senschaftlich. behandelt und ;ge=
zeigt, . wie . die” Unterminierung |

-einer Demokraue .auch. .. durch

antivdemokratsiche- Jusuz-Krafte‘

-erfolgen kann, die politische Mor~
" der laufen. Iassen und . Anhanger

"« der:, Demokratle durch {‘Urteile
.’dxﬁ.’almeren. S

Kirchheimers wissenschafthche
der., natlonalsomahstl—

Prozesse ist-" besonders

”Pohhc I Jushce—-—- 'He. Use ‘of I.egal‘ Procedure for

ity Press, 1961.

Otfo Kirchheimer -+ - - j .
68.50 '

ne Klarstellungen smd zelgt
eine “erst kiirzlich stattgefundene
grosse;.. Diskubsmn iiber die Be-
wiltigung politischer Schuld in
Strafprozessen vor der Katholi~
schen Akademié in Miinchen, Mit
Recht hat Paul Wilhelm Wenger

L 1

Alan Bm th Leltartlkler an der
Washmgton Post wnd politlscher
Wissenschaftler, setzt in einer
glanzend geschmebenen wissen-
schaftlichen. Studie ausemander,
wie. unsere Grundrechte durch
gewisse Massnahmen:von Justizs
und Polizeibehirden ‘stindig be<
droht werden. Er beschiftigt sich
mit.-unrechtmissigen Verhaftun-
gen, Missbrauch von Gestindnis-

sefy;, Verletzung  der Prixiatatmo- '

' aﬁé

,’ im /‘Rhemischen Merkur" auf die

pittere Tatsache hmgewimen, dags
bei dieser Diskussion einiga Juri-
sten den .Versuch machien; die
strafprozessuale Bewiiltigung von

Massenverbrechen alg juristische

Missgriffe- abzuwerten, -
Das" Buch Kirchhelmers' sollte

‘daher auch an deutschen Univer-

sititen und Gerichten weite Ver
breitung finden.

i

The Price . of leerfy” by Alan Barth
' \' The Vlkmg Press, New York 1961, $4.50

N
sphare durch Abhdrvorrichtungen
und hnlichen ungesetzhchen Ak=
ten, .

.Das gesamte Problem’ der C‘rren/~
ziehung zwischen den Rechten
deg Biirgers und denen des Staa-
tes zum Schutz der Allgemeinheit

wird. in diesem  ausgezeichneten
Buch .auf 212 Seiten an prakti-

schen ‘- Beigpielen behandelt, die

aus .der grossen Journahstener—

fahrung des Verfassers stammen,
Robert M. W. Kempner

-
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use of legal procedure for politica. ends, 4521)
8.50 Princeton univ, press

820.1 Lical secience. Law tT61-7418
An “a.na.lysls of the operation of the judicial

process when uged for political purposes-—the

ae

ends It gerves, the circumstances under which

it is Invoked, the manner in which 1t reflects
and responds to political pressured, . , - [rhe
author, a Professor of Political Science at C
lumbia Univel‘sit¥] conglders political :Iustice
in many different periods of historv. under a
great varlety of remimes, ag lustrated by, nu-
merous cases.” (Pol Sel Q) Bibliogra,phica,l foot~
notes. Index.

“Considering the scope of this work, it s
very much to Kirchheimer’s oredit that he kept
control. of almogt all the wmany threads from
which he wove this narrative, He lots the reins
slip only rarely, and perhaps becauge the au-
thor is more at home in Huropean sources than
in matters concerned with the United States.

. His ommissions suggest the need for a
companion volume rather than an imbalance in
the present one, I find more to eriticize in the
topical organuatlon that the-author emploved, .
It led to Pecemeal reportina‘ a,r;d analysis and .
to repetit ve summaried, . . 8 18, never-
theless, a learned, successful, and gigniflcant
work . . . destined for extenslve use by work-
ers in constltutional history and by, all stu~
%]ents of history and government.’" H, M.

ym

-~ Am Hist R 67:679 Ap '62 650w

“Althou;{h Professor Kirchhelmer appears
generally to assume the positivist definition of
la,w and remains faithful to hisg descriptive ap-
proach, delineating the material in terms of the
agsumptions, motives, technidues, a.nd actions
of practitigners of power, he now and then ex-
presses judgments in ‘ideal’ terms. . . . How-
ever, such - seeming contradictions. - do not
significantly detract from. this real contribu-
tion to jurisprudence, . , . The ‘extensive foot-
notes not only enrich the bhook but indicate
the wealth of materials ucsed, many not avail-
le in Engl
-+ — Am Pol Scl R 563438 Je '62 950W
Reviewed ‘bv J L, Skolnicl{
- — Am R 27723 O 63 500w
-k Ethlcs 72 226 Ap '62 60w o
i Forelgn Affalrs 401 496 Ap '62 80W :

Reviewed by J, Andre
- Library  J 87 987 Mr 1 '62 180w

“Tales of state trlals are naturally dramatic,
and no one could have paraded them with
rreater erudition or Indugtry than Otto Kirch-
eimer, . ., . Whenever he recounts a partice-
ular cage . , he never falls to abgorb the
reader Profifing fro m a Huropean educational
background, he not only ineludes geveral proge-
cutiong that are unfamiliar to, Americans, he
aldgo 1nortrfwst famliliar: prosecutions 1n an un-
famil ar perspective

Times Bk R p12 .Ta. 14 ’62 850w

"There a,re perce})tive discuss!ons of the use
of im’ormerq, niflcance % 1ns s ting upon
naming c¢o labora,tors in no {cal trialg; the
function of the security police; the tlea{ment !
of defectors—Iincluding merican _insistence !
upon repentance; and nu lio attitudes toward
olitical deviants, Very little is available today
hat illuminates more sharplv the probleme of
a8, modern_ democratic soc ety geeking order, .
liberty and change under a, ruie of law, . . , Un~ |
fortunately, the style is obscure at times ., . :
but ag one proceeds lt galns in clarity and elo~

quence,”’
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most inter estmg pﬁrm Gf hzs %my.’
Gra zigatmg from the IRL]

1 invo mg a
mmmun crime committed -
litical purposes and con T
. ’hmaff bens;&x' :

edited the ha:wk a3 ta;’ﬁx. Kazna-
cheev. The general descriptions of
the intelligence functions of Soviet
d:puismatsc and other miss
the internecine distris
such missions are i ag
dence on t?nw:: pm;

1 pam:ry axzmem: m coxz*%:mpa .
remarkable for the raumber
tries that retain their sparkle
ipact despite the difficulties
‘rebirth in Eoglish, Their
jelity to the wau‘mmn texts can-
ot be judged by this réviewer, but
§ an enjoyable experience for the
English feafier they are a bright
ceess and do- credit to ‘editors 0g§ nii ﬁae dtmnm mﬁ
fills and Landsbergis as well as to  changes in Soviet iﬁa&emh
the near‘}* two dozen translators 1952 to the presen ,
‘ho contributed to the volume.:.  tries to go behind the scenes and.
Digeing. dﬁﬁﬂ to the: ”ﬁam i report’ the- mfrgtz :

o d U Wﬁmm' B. Warsy oS w
. Syracuse Upniversity - . scma, and ih¢: derxrame political

» g L o ial, where the we: saﬁdefa,m*,
: : ,;mm perjury, 3 re
, ‘ Coe s manipulated in
Kwcuseimer, Otro. Political Jus-  disrepute upon a’ puhzim,. fo =

tice. The Use of Legal Procedure 46). The worst kind of 2 Pﬂht}ﬁal ;
-~ jor Political Ends. Princeton, trial is “a spectacle with prear-
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responsible for the emergence of conflict sub-
cultures, Cavan is also prone to make statements
that are open to considerable doubt, such as
“most juvenile offenders either smoke marihuana
or use heroin.” Despite its limitations, the book,
if judiciously interpreted, will serve as an ef-
fective teaching device.
PErEr G. GARABEDIAN
Washington State University

Changing Patterns of Military Politics. Edited
by Samuer P. HuntINeTON. Preface .by
Hrinz Evuravu, International Yearbook of
Political Behavior Research, Vol. 3. New
York: Free Press of Glencoe, 1962. 27

pp. $7.50.

In the current era of international pohtlcal
power relations, the military establishment has
assumed a top-level institutional posture while
the military profession, by force of circum-
stances, is increasingly assuming political roles.
Samuel P. Huntington, the editor of the present
volume, is probably best known for his author-
ship of the 1957 book, The Soldier and the
State: The Theory and Pohtzcs of Civil-Mili-
tary Relations.. .. .

Huntington does not offer the present book
as a sequel to this earlier volume. It is, rather,
a collection of essays with an introduction and
concluding overview by Huntington. In the in-
troduction, Huntington discusses “The New
Military Politics,” followed by his essay, “Pat-
terns of Violence in World Politics,” Then fol-
low the interesting essays by well-known au-
thors: Harold D. Lasswell, “The Garrison State
Hypothesis Today”; David C, Rapoport, “A
Comparative Theory of Military and Political
Types”; Laurence I, Radway, “Military Be-
havior in International Organization: NATO'S
Defense College”; Raoul Giradet, “Civil and
Military Power in the Fourth Republic”; Philip
Abrams, “Democracy, Technology, and the Re-
tired British Officer”; and Martha Derthick,
“Militia Lobby in the Missile Age: The Politics
of the National Guard.” In his introduction,
Huntington calls this collection of essays a
symposium of papers which have neither com-
mon subject nor common method, He does,
however, suggest that they will serve a com-
ton purpose in opening the door to fruitful
research in what he calls “the new military
politics of the 1960’s.”

To this reviewer the most interesting of the
essays were those by Lasswell and by Derthick.
These two essays are particularly current and
deal with facets of the American political
power structure under constant discussion in
the mass media of communication, The preface
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to the volume, by He1n7 Eulay, is also weIl
worth the reader’s attention,

Huntington ‘has done an excellent editorial
job despite the fact that the essays are almost
totally unrelated to each other in frame of
reference and content. Here is a volume that
should certainly attract the attention, not only
of social and political scientists, but also of
other individuals more directly concerned with
national political and foreign policy making,

Cuarres H. CoarEs
University of Maryland

ﬁ«&@ i
olitical Justice: The Use of Legal ProceAdm'e
for Political Ends. By Orro KIRCHHEIMER.
Princeton, N.J.:

Pri hiversity Press
1961, ix, 452 ppoyy %ég i,

- Students of the sociology of law will welcome
this volume. A central question in this field,
as put forth by Weber, is the manner in which
authority is made legitimate. Political Justice
grows out of Tocqueville’s shrewd observation
that “It is a strange thing what authority the
opinion of mankind generally grants to the
intervention of courts. It clings even to the
mere gppearance of justice long after the sub-
stance has evaporated; it lends bodily form
to the shadow of the law.” Hence, the subject
matter of this book is the manipulation of the
symbols of justice to achleve the ends of politi-
cal goals,

In scholarly and learned fashion, Kirchhelmer
details a number of political trlals as well as
broader policies for utilizing legal machinery
to put down dissident and opposing groups.
He also examines the pressures structured into
the legal system that fall upon judge, prosecu-
tor, defendant, and lawyer in the political trial,
and the l1m1ts of choice and opportumty open
to these dramatis personae. All in all, it zs a
commendable book. '

I have two reservatlons-—one procedural and

one substantlve

The book is not as systematlc as it ought
to have been, There is an interesting conceptual
framework in the first chapter (based ]argely
upon the ideas of Weber who, incidentally, is
not cited), but the materials which follow rarely
refer back to it explicitly, Consequently, one
sometimes finds oneself lost in 4 maze of detail
without being able to discern a conceptual
referent,

The substantive criticism is as follows: Al-
though the author sets out, as one of his cate-
gories of political trial, the “derivative . . .
where the weapons of defamation, perjury, and
contempt are manipulated in an effoxt to brmg
disrepute upon a political foe,” he fails to cite
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Riesman’s brilliant article (42 Columbia Law
Review 1085) on the use of libel and libel law
as a major political weapon, Thus, the Nazis
turned the law of defamation on its head by
publicly calling their Gentile enemies - Jews.
These opponents were then faced with an im-
possible dilemma: Either they sued for defa-
mation, in which case they would be forced
publicly to claim that “Jew” was a term of
opprobrium; or if they did not sue, their re-

BOOK

Cities and Churches: Readings on the Urban
Church., Edited by Roserr LeE. Foreword by
Jorn C, BenneT1, Philadelphia, Pa.: West-
minster Press, 1962, 366 pp. $3.50,

For over a generation Protestant churchmen
have been studying the impact of urbanization
on their historically rural and small-town re-
ligious tradition, The present volume is a col-
lection of essays dealing with the problems that
urbanism has posed for the churches and the
ways in which these problems have been or
might be met, Aside from three classic readings
on the sociology of the city by Wirth, Simmel,
and Park and a few empirical reports by con-
temporary sociologists, all the selections are
by churchmen writing from a specifically re-
ligious perspective. Most of these selections
manifest a concern with developing an effective
Christian witness and sense of community within
the urban environment, and especially within
the “inner-city” areas where old-line Protes-
tantism has never been very successful, - This
is a well-selected group of essays that is likely
to appeal more to Protestant clergy and semi-
narians than to academic sociologists.

BENTON JOHNSON

University of Oregon

The Sociology of Education: 4 Sourcebook.
Edited by RoBert R, BeLL, Dorsey Series in
Anthropology and Sociology, Homewood, Il
Dorsey Press, 1962. viil, 368 pp. $6.50,
This is a compilation of twenty-six papers

organized in five parts, The editor provides
an organizing framework for each part.in an
introductory statement. The five titles give
some indication of the content: Social Change
and Education; Non-formal Learning Situa-
tions; Social Class; The School as a Social Sys-
tem; and The Teacher. All but a few of the
articles are by sociologists and all contribute
to a sociological analysis of the educational
institutions,

o
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ligious identity might be in doubt, an unhappy
situation in the Germany of the Thirties.

- Whatever criticisms the book may merit, it
breaks some new ground in a significant area,
namely, the symbolic import of the semblance
of a rule of law, even, and indeed especially,
when substantive goals are being interfered with
by formal procedure.

JeromME H. SKOLNICE. g#
University of California, Berkeley

NOTES

. The editor chose to include a relatively small
number of complete selections rather than
portions of a larger number, This limits the

range of selections and may reduce its useful-

ness to some potential users., Sociologists who
have followed the sociology of education litera-
ture will be acquainted with nearly all the se-
lections. Others who are looking for a source-
book in the field will find significant sociology
of education material in this volume, The editor
made no attempt to provide either a complete
survey of the field or selections bearing on all
phases of the literature. Rather, the choice of
articles is based on his “own reading knowledge
and experience in teaching a course in the soci-
ology of education.”

Some may use this volume as a text, but the
limited scope and inadequate coverage of many
areas would necessitate extensive supplementa-
tion, It will be useful as a supplement to texts
in the field, but some will not find significant
contnbutlons they would have selected.

! - WILBUR BROOKOVER

.M zchzg(m State Umvemty

Readmgs in Soczology: S()urces and Commens,
Edited by Jomn, F. Cuser and Prccyv. B.
Harrorr, New . York: Appelton-Century-
Crofts, 1962, xiii, 337 pp. $1.95, paper.

- The reason given: by the authors for adding
this book of readings to the growing list of
such publications is the need for a “hook of
readings which would supplement any of the
currently used textbooks and still hold total
cost to a reasonable level,” These goals are
met reasonably well, The book, in addition to
being relatively inexpensive and conveniently
compact, does contain a large number of read-
ings, forty-eight in all. The selections, them-
selves, vary widely in content; there is some-
thing for everyone. What emphasis is found
in these selections would be on the kind of
insights and challenging ideas which might
appeal mainly to those who, along with Robert

mmmr




political-justic § : mnst notewwthy cases

hds cxplammg the absence from its page of such a causé célebre as the Dreyfus
~ The book  is. designed to’ exposd: the; underlying.mechanisms. of  political
tmls by relatmg their po)xmal ccmmm to the gurxdxcal fcxrm in” which cases
take place, i : v
Emfessor erchhenmer, a nauvo of (}fmnany and Tow 2 prof&ssor of govvm-«
ment at, Columbia University, has Javished comprehemwc and painstaking ree.
search on his subject. Jdn the. tradition of good European scholasship, He, has'
pxt,zlweq on most, of the .opportunities. presented. by. the vast field he survey
- Although the book 1 is ﬂawcd by meandermg and by a heavmas of language, it
strikes this reviewer as'a highly valuable contribution, o
. The ambitiousness of the project is easily appreciated by its range of pmblemsk.;

: When will a regime find it necessary, possible, or convenient to resort to the,
judicial process for pohtxml ends? - How, do the actors in_political, trials wr.
“judge, jury, prosccution and defensc connsel -— respond to their new, roles ax,
they are willy-nilly thrust in_ the spotlight of conflict for political advantage and
powcr? What part is playcd by the supportmg cast of mfoxmers, co!labomwrs,,

Usual run of judicial business;” Do not, all questions of tort and contract, not o .

“'to neither of these forms of repression, but consistemly adhered to-a “polmy of
jcqual treatment” for all political groups. s e

~policy. As dne might expect, they' are cmnplcx. A nition's cultural tradxtkms'»
‘and transitory leadership both play a part, But hard E&itxca& facts more often

~and the likely reaction of the mass of people to different policies. Open teprese”

. friends from a pattern of persecution, the martyrdom of victinis, arid’ the con-

" Tt is not to detract from these insights that this reviewex* suggersts that nejther’

egree
“legztxmize’ Ity status; ‘my; mhg!fpublic opmion o its ideoloyy amd'
s; and dxspose of its enexmea How dq clemcm:y and, nsylum mxtigaw

T.‘A‘ bésxé queéiion s whéther poli ca gtrfals can’ be dmingui,sbed from thc :

const;tutxonal law and labor law, ultxmately involve ad;ustmentx between” -
5 and “are not such’ adjustiients what
{les’ this question skillfully, . Recognizing -
g soclosconomic effects, he' nevertheless
difference between the usual courtroom
y wiary s called upon to exert immediate ¢
pbhtwal power,: In such, cases, the. trial serves.
deﬁnab pol itical group.” Ta. elucidate
;}crjury nial wain

én Vorld: Was-
Germ'my arid the. Umted States in dxf?erent ways émployed th _wum ¢ combatr;
the Communist Party, France and’ Italy resisted this temptation byt disciiminated
against the- Party in the administration of election: laws “and:'within 'the’
parliamentary system. Great, Bntam and- the Scandinavian countries’ tesorted -

* Kirchheimer valiantly attempts to derive the causes for these dxspantxes of -

lie at the root, including the strength of the Party within each Western country’

sion must risk, apart from the ‘uricértaintics of trial, the revulsion of formier |
sequences of driving opposition underground Displaying erudition - *and "8’

shrewd political sense, Kirchheimer- provides tellmg insights into “the ‘manipu 4
tion of means to cope with domestzc moverments believed a thréi!é t’ stabxhty

history nor what we have been able to learsi of the natum of than’ supporta




+ exactly such repression has taken place, and the hegemony of “democrau
mpovements” still ‘remains, mostly a dream, In_ addition, it must_be i,
not. everyone is interested. i in. the long: rung‘,@.nd this. perkfapx mcglm; thg
dippinished ardor with which such repmssuoxi is, ’wxdely tmnpigg
ince finally the triala the thing, it is.to it that we turg with, special interest
n_such high drama ng partu:lpant is. immune, from ;the severe, patychoogz
train, of resolving the, inconsistent, pulls of: dmy, faxmegs, ;apd sel{wixit
Whether the trial is in France, Germany, the ngm:d States, or else
ga Judgg torn -between. the duty of mtpaytial:ty and th gréssum quim&t :
 fondamental  political - goals. of 4. regime . from. ‘whose egtabi sh ;
xgcmxted a. pxose@utor weighing polxtxc.al ag _} legal v
y, from the injtial, tough decision whqthcer to pros :

\ftetall concemed ﬁlay"‘ﬂ‘ 5, it £ thi j' ]

- ultimate determination concerntng® the’ icgality of "W’ politle

overnmental action desxgried ta cmb it and its membership.

manly involves an estimate of the) purposes and strength of the gt

t)%ams; ‘the power t;}nd determination of the existing govemmem.gt (Tﬁi:g d
us becomes, in the words of t ¥ '
e»g‘me e . - dws,oﬂ - he Iate Justice Jackson, '_a, pmphecy .

: Jpovc to destxo what Kirchheimer calls “Judu:ml spacc”

" 4. The legal risks to the client are well known, But th

:bo virtually as painful, See Sacher v. United Stat:s, 3;}31@%1": ‘?;32!;; ?ﬁ:i:nggg ms
mp}: con:;//i;tic{n of counsel for Smith Act defendants upheld), Sacher v, Amiaﬁcn Q{

¢ Bar, 1.5, 388 (1954) (permaneny disbarment yet as;du A3 ’mm)j n b

isharred. in New Jemy), In re Isserman, 345 U.8.. 28
S.. 953
by, Suprcme Lourty by evenly divided (Jour;), st aside c»? rf:l‘xcgﬂzls,( ‘gzgammxnﬁ%ﬁd

" See alsoiIn re Sawycr, 360 U.8. 622 {1959),
Dennis v, United States, 341 11.8. 494, 570 (1951 )

‘. the author's coriclusion. that “legal_repression of, dem eruc mass mdmhem« o
bound to Lo fatile in tho Jong run,: (p, 171) - Thmughom reco: T nmnl;“

esult in’ political ‘trials, "Such uncertaint n the

. y was completely wiped ‘out in the
show-trials - of - Hitler's' Germany and. Stalin’s Soviet Unian, wlzlcre the’ )udgz -
acted purely as the political agent of the regime. But even in democratic coun- '

Tsserman, 9 N.J. 269, 87 A.2d 903 (1952) (another counsel for $m th Act . defen dﬂw

ibttle. o
Ihat “judxcml space" is
nyone ‘who inspects’ the

rﬂuowg :g\d cunfusin

Ameﬁcah society

confine their speculation

it in conformity with

mon

Ts polxtxcal.)usuce év

" harmless when the result

S{1925). -
4. Dennis v. United States,

203 (1961).
T8, 234 (1957).

‘362 U.8. 390 (1960).
7.7 Kent v, Dulles, 357 Us.

U.8. 670 (1958).
9, Starringer [Book Review],

tries the judge acts within 3 narrow comp
# the dock: and thc cngmu prod

mple'j‘the convictions of Bugene | Debs and Ben;amin (.vitlb'w nfter World*Wa‘r
1% and of Eugene Dennis and’ Junius- Scales 4 gtneratmn fateraa L"That ‘some
“jindicial space” remains, however; perhaps. more. than, commonly recognu%d
pparent from decisions lirniting the’ mquxsztorfal Ticense "of le_gislai ve! it
teess and other decisions cutting back the éxecutive’s powis 16 utilize political’
unds’ to' deport alicns,® restrict travel,” am& “strip’ nndividua%"‘bf ¢lils fmhtp.
ard politicians and pohticai scxé:nm ‘pux‘ists aliké thay 'balk dt the Concept of|
udicial sPace," Politiciany becayse” they kiibw’ ‘that w;::y ‘
i he is a°judge (“How els’ did hi get-the
,fy* regard & catchy fag’ line for'a’ fmnliax‘ v

poixcy issues' preclsely becatise Wi afe- as from the/staxt tha.t'wutts will
to a relatively narrow mﬁg&d ;

with, the secure. totalitarian regime: w. which: can_begh
eferee, we permit judicial space. hecause we know,
‘what cotrts” are likely to de ’

mal paradox of fréedom iy generali’ socie

eedom when they’ are’ redsonably confiduiit ¢
certain basic norms. + in othér: words, when thow

‘receiving: freedom are already unfree in the sense,
. habit, custom, and ideology.?, .

'1:' mccptabl@,’" K;rchlwimex addduces’ two_possit

' ﬁcations' (1) pohtmal justice may be hannlem, ay wh ery.
bolster the public image of a xegmwz or 19 put an official’ stam on the alreat}
achisved defeat ofea political opposition, or (2) the Altematxve to pohncal justic
“may_be worse, as when a regime would act more arbx‘

 violently if it had no recourse to the courts. e
' But these justifications ‘will not. wash, For polmcai 3ustice can never b

3. Debs v, United Smcs, 249 US. 21 {1919), mzm v,, Newj'vm& 268 us, 64
5. Watkine v. Unlted States, 35¢ U.S,.178 (1957),, Swm{ Ne
6. Rowoldt v. Perfetto, 358 115, 115 (1957) But e mm

- U8, 580 {1952), Galvan, ve Press, 347 US 52% U,%&). m;d,N

8. Nowak' v. United States, 356 U.8,

ass when the enemy of the state fits
ucing* °national éoxxformwy are opm full,

( ¥l

compreﬁscd in tha United States will b/
‘opinions of the “Supxmne Gouxft &ustainmg,

fncent’ Stmhnger

with thé attjildigatiol

& altemaum.

As
2

3 Wlthm thiat spac

and ey ustially
Ym& mdﬁimwwm mezﬁ

of

having, been oﬂd,mone

th 'purposew i Y

¢ dy anci pcrhap

is to send a man to Jml or, when the mcrxts K

541 US. 104 (1951 Séales . “Entied émm, '457 il

Hammhira& CH

116 (1958), Daytok vi Dilles; 351’
660 ( 1958),, Mam;nbmg Y
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particular government are sold to the citizepry | lxkg a cake of qoap or a compact -
ar, . l"he socond Jumﬁcatxon is not capable of nrm’ ' ocause Lot is 1o vahd;

; polmcal conspiracy. wxll use force to. destroy it, and are not tln: courts the

’Ost avaﬂabk: and dccent forum for state defensave actxon? Thm has becni

response must mmally dmw the hne Between polincalu“conspxracm that
m&med to’ \nolence and thosc: that are yct inchontﬁ. As to the. forme ¥

t_grﬁo, is that if a minoxity is disposcd w0 act, through orce
will bq time enough to thwan_a}:ch action when it oc urs, m the meanume,

h(:y may, . The alwmatwe coursa oi’ oK ‘
before it acts violently not “only" imposes” intolerablé’ Burdens “on the 3udicial

tem, but also opens the door to elimination of political enemies thrmxgh the

venient self-delusion that force is inevitable and imminent, -
it will there be timeé for successful defense when the’ enemy ﬁnally stnkcs?
The answer to this }ughly practical questxon may not be the same for all’govern-
ents and for all times. The period since World War TI provides material for

arguments on both sides. The coup d’etat in' Czechoslovakia may be thought =
to illustrate the perils of leaving jail cells empty for too long. On the other hand, -
at observer 6f the American scene can conclude that there has been insufficient -

risk’ of violent overthrow of government to Justxfy the political trials under the
ith Act and the McCarran Act.

Kirchheiter believes that when a regime resorts to the courts for polmcal
ends' 1,18 responding to the. twin spurs of fear and self-doubt. The dedication -
of the- px‘“e@m\t volumg to_“the past, present and future victims of polmc/al Justice”: .
suggests thé. authox 's”conviction that these motivations will continue to induce -
governments to_contain domestxc enemies with the aid of the courts. Those:
devoted to freed%n wxll join' 'Kirchheimer in regretting this, while recogmmng ;

at. the same time tmt the ‘pmblcm is manpsaded and subtle, :md that the
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