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tion charging such offense may be properly filed in such 

court. 

These offenses are not indictable and 

there are no charges that can be properly joined with 

relation to my client that are indictable. No informa- 

tions, absent a waiver, which will not occur in this 

case, could be properly filed in County Court and, 

therefore, the County Court judge does not have trial 

; \ jurisdiction over this matter. Section 710.50, regard- 

P ing in what courts the motion to suppress evidence must 

be made, makes it clear that only this court has trial 

jurisdiction and that only this court has jurisdiction 

to determine the motions to suppress and that since 

Judge Clyne can have only preliminary jurisdiction, 

sitting as a Police Court Judge, and since the motion 

to suppress is part of the trial jurisdiction, Judge 

Clyne has no jurisdiction, no matter what hat he is wear- 

i ing, to hear the motion to suppress in this case. 

Section 710.50 of the Criminal Pro- H 

cedure Law is specific in that if an information is 

pending in a local criminal court, the motion to — 

must be made in such court, and Subdivision 2 indicates | | 
3 er ssi ese ent Ra nA ee 1 
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with here is trial jurisdiction and not preliminary juria- 

diction. Under the old Criminal Procedure Law - -. | 

THE COURT: No, let's deal with the 

law we have now. Miss Thayer, do you have anything to 

say? 

MISS THAYER: Your Honor, we are ready | 

to proceed with our suppression hearing and with regard | 

to Mr. Oliver's objection to transferring the matter to 

Judge Clyne, we object and concur in his arguments. 

MR. OLIVER: Your Honor, one further | 

comment -- our clients are charged with offenses and the 

mattersMr. Dorfman is relating to do not concern our 

clients. Our clients were not in the car when this man 

was arrested and I think it is an injustice to our 

clients to associate their case with those in County 

Court. 

THE CUURT: You may think that, sir. 

MR. DORFMAN: Your Honor, it is the 

people's contention under the Criminal Procedure Law 

that Judge Clyne, sitting as a local criminal court | 

judge, has jurisdiction to hear the motion herein and, 

more importantly, as counsel is aware and the court, { 

| 
there is the necessity of bringing in witnesses from 

| 
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other areas and which would be repetitive and it is in 

the interest of all parties to have but one hearing with 

all of the witnesses available at that time. I think 

in the interest of justice, time, and expense, that in 

all fairness, the matter should be heard by Judge Clyne. . 

THE CUURT: First of all, it is my 

understanding if a superior court judge sits as an acting 

Police Court judge, he is sitting as a Police Court 

: judge and not a County Court judge. 

MR. OLIVER: Your Honor, Section 10.30) 
j 

specifically provides: A superior court judge sitting | 
i 

as a local criminal court does not have trial jurisdic- | 

} tion of any offense. \ 

THE COURT: He has preliminary juris- 

diction. The question is whether or not the hearing of 

a motion to suppress is preliminary jurisdiction or 

trial jurisdiction and I am going to leave that to the 

County Court Judge, because any appeal from this court | 

will go to the County Court Judge anyway and so if he 

gives an opinion in the first instance, it saves one 

step. 

Secondly, whether or not it is proper 
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ultimate wisdom. We all know, having listened to Judge »° 

Cook, the courts are overly congested with motions, 

trials, and hearings and if we can take six cases and 

hold but one hearing, and as long as the hearing is 

properly and fairly heard, everyone is best served; so 

Iam going to put the matter over until Tuesday, Novem- 

ber 24th, to be heard in County Court, if Judge Clyne 

accepts jurisdiction, and if not, we will set the case 

down for here. 

MR. OLIVER: Your Honor, let the 

with relation to my client are properly joinable with 

any others under the rule of jointure. 

THE CUURT: I think you should also 

mention that to Judge Clyne on Tuesday at two o'clock, 

Any witnesses under the subpoena power of this court 

are still under subpoena and are bound tu appear next 

Tuesday afternoon at County Court, second floor, Albany 

County Courthouse. 
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record show we object on the ground none of these ae 
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Supreme Court —Appellate Division 
| Chird Hudicial Orpartment 

November 24, 1981 

41689 - In the Matter of VERA MICHELSON et al., 
Petitioners, 

v. 
HON. JOHN CLYNE et al., Respondents. 

Application, pursuant to CPLR article 78, for judgment 
in the nature of prohibition granted, without costs. 

A superior court judge, even when sitting as a local 
criminal court, has no trial jurisdiction of a violation 
(CPL 10.30, subd. 3). A superior court judge is limited 
to preliminary jurisdiction in such a situation (CPL 10.20, 
subd. 2). In our view, a suppression hearing falls within 
the term trial jurisdiction (see CPL 1.20, subds. 24, 25; 
ef. CPL 170.15, CPL 710.50) which, in the case of a 
violation, is lodged exclusively in the local criminal 
court (CPL 10.30, subd. 1, par. [a]). Therefore, the 
respondent County Court Judge is without jurisdiction to 
preside at the hearing to be held on petitioners’ motion 
to suppress. 

MAHONEY, P.J., SWEENEY, KANE, CASEY and WEISS, JJ., concur. 
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On September 21, 1981, John Spearman was arrested in 

a car near the motel. in the City of Albany where the Springboks 

rugby team were staying and charged with possession of a gun 

allegedly found in the vehicle. Subsequently, Hon. Thomas W. 

keegan, Justice of the Police Court of the City of Albany, 

issued a search warrant for the apartment of petitioner Vera 

Michelson, 

On September 22, 1981, Michelson's apartment was 

searched under the authority of the warrant. Based on evidence 

allegedly found inside his personal luggage, Michael Young was 

also charged with possession of the gun allegedly found when 

Spearman was arrested. Both Spearman and Young have been in- 

dicted for felony gun possession charges and the indictments are 

now pending a motion to suppress and trial in Albany County Court. 

Also as a result of the search of the apartment, Young 

and petitioners Aaron Estes and Michelson were charged with in- 

formation in Albany Police Court with possession of marijuana 

in violation of PL 221.05 and possession of firecrackers in viola- 

t:cn of PL 270(2) (b) (i). Both of these charges are violations (not 

misdemeanors or felonies) now pending in Albany Police Court, 

and it is not alleged that petitioners were acting in concert. 

(A copy of the violation informations are attached to the peti- 

tion herein). 

Counsel fer petitioners were advised that a motion to 

suppress the alleged marijuana and firecrackers would be held 

% : 
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before Hon. Thomas W. Keegan in Albany Police Court on Nov- 

ember 17, 1981. Counsel issued various testimonial subpoenas 

and subpoenas duces tecum, and on November 17, 1981, answered 

that they were ready to proceed with the hearing on the motion 

to suppress. 

However, the People requested an adjournment in order 

that Hon. John J. Clyne, Albany County Court Judge, could. hear 

and Gecide a combined suppression hearing for the felony gun 

charges against Spearman and Yo ng pending in County Court and 

for the marijuana violation and firecrackers alleged against 

petitioners. The People proposed that Judge Clyne would hold 

one combined hearing sitting as a County Court Judge as to Spear- 

man and Young while at the same time sitting as an Albany Police 

Court Judge as to petitioner's alleged marijuana violation and 

firecrackers. The People indicated on the record that Judge 

Clyne had agreed to conduct this simultaneous hearing, and that 

the combined hearing would be heard before Judge Clyne on 

November 24, 1981, at 2:00 P.M. in Albany County Court. 

Petitioners objected to the combined hearing of the 

petty offenses with the felony gun indictment against Spearman 

and Young on jurisdictional grounds. Jugge Keegan, remarking 

that petitioners' appeal was to County Court and that a combined 

motion to suppress would "save a step", overruled petitioners' 

objections and remitted petitioners' hearing on the motion to 

Suppress to Judge Clyne. (The transcript proceedings in Police 

Court on November 17, 1981, have been submitted to this 

Court.) 
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It is evident that Judge Clyne does not have trial 

jurisdiction of the subject matter of petitioners’ minor viola- 

tions as a County Court Judge. PL 221.05 and PL 270(2) (Bb) (i) 

are both “petty offenses" within the meaning of CPL 1.20(39).7 

Petitioners have not been indicted or otherwise charged with 

any crime, only these two petty offenses. CPL 10.30(1) (a)? 

is explicit that a local criminal court has "exclusive trial 

tion of petty offenses” (emphasis added), except pursuant 

to CPL 10.20(1) (cc). Thus, CPL 10.30(1) (a) explicitly excludes 

the subject matter of petitioners' petty offenses from the jur- 

_isdiction of County Court. People v. Judges of the County Court 

of the County of Oswego, 56 A.D. 2d 728 (4th Dept. 1977) (County 

Court has no trial jurisdiction of violations). 

139, "Petty offense" means a violation or a traffic infraction. 

2620.30. Local criminal courts; jurisdiction. 

1. Local criminal courts have trial jurisdiction of 

all offenses other than felonies. They have: 

(a) Exclusive trial jurisdiction of petty offenses 
except for the superior court jurisdiction thereof prescribed in 
paragraph (c) of subdivision one of section 10.20; and 



It is also evident that Judge Clyne does not have 

trial jurisdiction of the subject matter of petitioners’ 

minor violations as a County Court Judge pursuant to CPL 

10.20(1)(c).2 Trial jurisdiction is cbtained by a court only 

when an indictment or information charging such offense may 

"properly" be filed in such court. CPL 1.20(24).4 an 

information charging a petty offense may be filed only in a 

local criminal court, not a superior court. CPL 1.20(4).° 

No indictment may be returned which charges only a petty 

§ 10.20 Superior courts; jurisdiction. 

1. Superior courts have trial jurisdiction of all offenses. 

They have: 

(c) Trial jurisdiction of petty offenses, but only when 

such an offense is charged in an indictment which also 

charges a crime. 

24. “Trial jurisdiction." A criminal court has "erial 

jurisdiction" of an offense when an indictment or an 

information charging such offense may properly be filed with 

such court, and when such court has authority to accept a 

plea to, try or otherwise finally dispose of such accusatory 

instrument. 

4. “Information" means a verified written accusation by a 

person, more fully defined and described in article one 

hundred, filed with a local criminal court, which charges 

one or more defengants with the commission of one or more 

offenses, none of which is a felony, and which may serve 

both to commence a criminal action and as a basis for 

prosecution thereof. 

~% 



offense, CPL 200.10, ° so petitioners have not been and can not 

be indicted for the petty offenses charged herein. CPL 10.20(1) (c) 

gives a Superior court trial jurisdiction of a petty offense only 

when the offense is charged in an indictment which also charges 

a crime. Since petitioners have not been and can not be indicted 

for the petty offenses herein, County Court does not obtain jur- 

isdiction of the subject matter of petitioners' petty offenses 

by virtue of CPL 10.20(1)(c). People v. Judges of the County 

Court of the County of Oswego, supra, 56 A.D. 2d 728. 

It is evident that Judge Clyne does not have trial 

jurisdiction of the subject matter of petitioners' minor viola- 

tions by removal because an information charging petty offenses 

only can not be removed to County Court. CPL 170.25. 

The sole remaining theory by which Judge Clyne might 

obtain jurisdiction of the subject matter of petitioners’ alleged 

petty offenses is by designating himself as a Police Court Judge 

and sitting on the hearing to suppress the evidence with “two 

hats"; as County Court Judge for Spearman and Young on the felony 

gun indictment, and as a superior court judge sitting as a local 

criminal court judge for petitioners' petty offenses. 

© 5200.10 Indictment; definition. 

An indictment is a written accusation by a grand 
jury, filed with a superior court, charging a person, or two 
Or more persons jointly, with the commission of a crime, or 
with the commission of two or more offenses at least one of 
which is a crime. Except as used in Article 190, the term 
indictment shall include a superior court information. 
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ARGUMENT 

A HEARING ON THE MOTION TO SUPPRESS EVIDENCE 
IS PART OF THE TRIAL JURISDICTION OF A COURT 
BEFORE WHICH CRIMINAL CHARGES ARE PENDING, AND 
JUDGE CLYNE SITTING AS A LOCAL CRIMINAL COURT 
JUDGE HAS NO TRIAL JURISDICTION OVER THE SUBJECT 
MATTER OF RETITIONERS' PETTY OFFENSES . 

The Legislature has made a judginent that “petty 

offenses" are too minor to become the concern or engage the 

time of superior court judges, and therefore enacted that the 

lecal criminal courts have "exclusive" trial jurisdiction of 

petty offenses. CPL 10.30(1) (a) The Legislature has further 

enforced this allocation of jurisdiction by providing that 

a superior court judge even while sitting as a local criminal 

court, does not have trial jurisdiction of the subject matter 

of petitioners’ petty offenses: 

3. Notwithstanding the provisions of subdivision 

a_ superior court judge sitting as a local 

CPL 10.30(3) (emphasis added) 

The sole question, therefore, is whether a hearing on the motion 

to suppress is part of the trial jurisdiction, or the preliminary 

jurisdiction, of the local criminal courts. 

This Court has held that a hearing on a motion to 

suppress evidence is within the jurisdiction of a court in which 

criminal proceedings are pending “as trial court". DeJoy v. Zittel, 

67 A.D. 24 1076 (3rd Dept. 1979). The statutory structure of the 

CPL makes it absolutely clear that the same principle applies 

here, and that the hearing on the motion to Suppress herein is 



within the exclusive jurisdiction of the Albany Police Court 

“as trial court”. 

Trial jurisdiction and preliminary jurisdiction are 

defined by CPL 1.20(24), (25), respectively, as follows 

24. "Trial jurisdiction." A criminal court 
has"trial jurisdiction" of an affense when an 
indictment or an information charging such of- 
fense may properly be filed with such court, 
and when such court has authority to accept a 
plea to, try or otherwise finally dispose of such 
accusatory instrument. 

25. “Preliminary jurisdiction.” A criminal 
court has “preliminary jurisdiction" of an offense 
when, regardless of whether it has trial juris- 
diction thereof, a criminal action for such offense 
may be commenced therein, and when such court may 
conduct proceedings with respect thereto which lead 
or may lead to prosecution and final disposition of 
the action in a court having trial jurisdiction there 

{emphasis added) 

Preliminary jurisdiction of a superior court judge 

sitting as a local criminal court as toan offense is defined by 

PL 170.15(2). The statute states the jurisdiction of the superior 

court judge sitting as a local criminal court ceases when the de- 

fendant is arraigned on the petty offense. After arraignment 

a superior court judge sitting as a local criminal court 

"must then remit the action, Segetnas with 

criminal court havin ng trial jurisdiction” thereof. 

The latter Court must then conduct such action to 

judgment or other final disposition." 

CPL 170.15(2) (emphasis added) 

The Practice Commentary makes it absolutely clear that a 

superior court judge sitting as a local criminal court must 

after arraignment remit the matter to a local criminal court 

because preliminary jurisdiction ceases at that point: 
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"Since he does not have trial jurisdiction 
of the offense (§10.30{3]), he is required 
to remit the case to a local criminal court 
that does." 

McKinney's, Practice 
Commentary, CPL 170.15 

The definition in CPL 1,20(25) makes it clear that 

preliminary jurisdiction does not include “prosecution 

and final disposition", because these phases of the case are 

to be held in the "court having trial jurisdiction thereof". 

In the CPL preliminary jurisdiction of local criminal courts 

is governed by Part 2, Title H, 170.10 ~ 170.75, entitled 

"Preliminary Proceedings in Local Criminal Court." CPL 170.15(2) 

which is included within Part 2, Title H, and 10.30(3) are 

consistent with New York's traditional dichotomy between a 

judge as "magistrate" and a judge as a "court of special 

sessions". A judge acting as magistrate can act “in the pre- 

liminary stages of a criminal action when an information has 

laid before him, when he issued a warrant of arrest or a summons ; 

when he conducted a preliminary hearing upon a felony charge, 

when he held a defendant for the actionofa grand jury and the 

like". McKinney's, Practice Commentary, CPL 10.10. 

Beyond arraignment or preliminary hearing, only the 

trial court in this case Albany Police Court, has jurisdiction. 

The courts have consistently rejected arguments to expand the 

power of County Court beyond preliminary jurisdiction in re- 

lation to matters pending in criminal court. See People v. Smith, 

93 Misc. 24 326 (Renns. Co, 1978); People v. Berg, 76 Mise. 2d 

430 (Dutchess Co., 1974). 

cJ
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Orice a petty offense information is beyond arraign- 

ment the case is within the trial jurisdiction of the local 

criminal court. In the CPL “prosecution” in local criminal 

courts is governed by Part II, Title K, 340.10-370.10, entitlea@ 

"Prosecution of Information in Local Criminal Courts - Plea to 

Sentence." This "prosecution" phrase is specifically exempted 

by the definition of preliminary jurisdiction in CPL 1.20(25). 

Discovery, omnibus motions, pre-trial hearings and the like are 

part of the trial jurisdiction of the local criminal court. Dis- 

covery and motions are specifically within the trial jurisdiction 

of local criminal courts. CPL 340.30. 

The CPL explicitly provides that a motion to suppress 

regarding an information must be made and determined in the local 

criminal court where the case is pending. CPL 710.50(1) (ec), (2) 

state that the requirement of hearing the motion in local criminal 

court is part of the trial jurisdiction of said court: 

§710.50 Motion to suppress evidence; in what courts 
made, 

1. The particular courts in which motions to sup-~ 
press evidence must be made are as follows: 

oe ewe 

(c) If an information, a simplified information, 
a prosecutor's information or a misdemeanor complaint 
is pending in a local criminal court, the motion must woke Bi llnaied 
be made in such court. 

2. If after a motion has been made in and determined 
by a superior court a local criminal court acquires trial 
jurisdiction of the action by reason of an information, 
a prosecutor's information or a misdemeanor complaint 
filed therewith, such superior court's determination is 
binding upen such local criminal court. If, however, the 
motion has been made in but not yet determined by the 
superior court at the time of the filing of such in- 
formation, prosecutor's information or misdemeanor com- 
plaint, the ‘superior court may not determine the motion 
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(emphasis added) 

Under the former Code of Criminal Procedure it was 

quite clear that the proper jurisdiction for a motion to sup- 

press was in the court having “trial jurisdiction". cC.c.p, 

§813-e (repealed): 

§18-3. In what courts made 

When an indictment, information or complaint upon which 
the defendant may be tried for a crime or offense has 
been filed in a court, or after the defendant has been 
held by a magistrate to answer a charge in another 
court, the motion shall be made in the court having 
trial jurisdiction of such indictment, information, 
complaint or charge. 

A court without trial jurisdiction was without jurisdiction to 

entertain a suppression motion. People v. Kellog, 53 Misc. 2d 

560, 561 (onond. Co., 1967). See also People v. Gatti, 16 

N.Y. 2d 251, 254 (1965) ;People v. Guenther, 77 Misc. 2a 643 (Monroe 

Co., 1974); People v. DeCicco, 37 Misc. 2d 937 West. Co., 1962). 

Since the allocation of jurisdiction in CPL 710.50 was not in- 

tended to change the former destinCtion between magistrates 

and courts of general sessions, a motion to suppress is clearly 

within the trial jurisdiction of the local criminal court. 

DeJoy v. Zitell, supra, 67 A.D. 2d 1076, and the statutory 

structure making the motion to suppress part of trial jurisdiction 

of a court make common sense. The motion to Suppress determines 

what evidence will be admissible at trial. Only a competeat 

court with trial jurisdiction over an offense can make that 
determination. 

i, é 



In conclusion, it is submitted that the Legislature 

has removed the prosecution of petty offenses from the subject 

matter jurisdiction of superior court judges sitting as a local 

criminal court. Judge Clyne sitting as a local criminal court 

has no jurisdiction of the subject matter of petitioners’ alleged 

petty offenses, because the motion to suppress is beyond arraign- 

ment and part of trial jurisdiction, not preliminary jurisdiction. 
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PENAL LAW 

Cross References 
jJatter fe 

Designation of marihuana &s schedule I controlled substance, see Publi¢ 
scribed 

Health Law § 3806. 

see Prt 

ce As rr 

Library References 
4 problen 

Drugs and Narcotics C46. 
C.J.8, Drugs and Narcoties & 2 to a ereased 

4, 102, 105, 106. 
4 sequent 

: ingles 

§ 221.05 Unlawful possession of marihuana 
nian 

‘ F 
: : 

or Pp 

A person 18 guilty of unlawful possession of marihuana when no ree 

he knowingly and unlawfully possesses marihuana. 
inal Jt 

Unlawiy 
violation punishable 

‘a inal re 

only by @ 
ne dollars. However, less t} 

where the defendant has previously been convicted of an offense one * 

defined in this article or article 220 of this chapter, committed day 

ace 
é ies, ‘ i ik i hight 

within the three years immediately preceding such violation, it vob; 

shall be punishable (a) only by a fine of not more than two hun- te for 

i. 
dred dollars, if the defendant was previously convicted of one cause 

such offense committed during such period, and (b) by a fine of recor 

not more than two hundred fifty dollars or a term of imprison- 
Th 

ment not in excess of fifteen days or both, if the defendant was seitt 

previously convicted of two such offenses committed during such ques 

period. 

in a 

Added L.1977, ¢. 360, § 3. 
the * 
eauyT 

Historical Note 
(ck 

Effective Date; Applicability. acts committed on or after such date, 
of | 

Section effective on the Both day aft- pursuant to L.1977, ¢. 360, 8 32. 
the 

er June 29, 1977, and applicable to 

ing 

On 

Practice Commentary 
uns 

fir 

By Arnold D. Hechtman 

This is the key section of the Marihuana Reform Act (Ll. 

1977, e. 360). It defines the offense of “unlawful,” as dis- ANjout 

tinguished from “eyiminal,” possession of marihuana and con- 

stitutes the so-called “decriminalization” of possession of 25 

grams or Jess of marihuana since the penalty upon eonviction 

is a “violation,” which is a noncriminal offense. 

The handling of charges and punishment upon conviction 

under this section introduce a number of concepts that are 

new to New York criminal law. First, conviction hereunder 

is punishable “only by @ fine” and, second, upon arrest the Rone 

defendant may be subjected to the jurisdiction of the court 
Mat 

only by the issuance to him of an appearance ticket. This 

98 
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§ 270.00 PENAL LAW 
devices and where the total stora ge on any exceed one hundred devices, 

2. Offense. 
cept where a pe ; 

: 

Person who shalt offer or expose for fireworks is guilty of a class B misdemea 

| 

(b) (i) Exce § Permit is obtained Pursuant t 
oo 

shall Possess, use, explode or cans : Teor, | e jon, it shall - re 

guilty of a Violation, 

: 4 ae ammunition cn 
(ii) Possession of fj 

eee fiver tO a vision 

Shall be a presy 
intendeg to by 4 vower. The 

offered or expos 

a gsdemeanor. eae 

3. The Provisions of this Section shall not apply to Articles og 3 £1968, ert 6 Lian 

the kind and nature herein mentioned, while in Possession a § 11978, e. B40, 

railroads and transportation agencies for the Purpose of trang. 
portation, the Shipment of Which is not Prohibiteq by the intes, 

Pieaks Raia 3 

State commerce commission regulations ag formulated and pub, f ia78 at ae. Tune 19, 10% 

lished from time to time, unless the Same be held voluntarily | ‘ agit oe “The prov 

Such railroads or transportation companies ag Warehouse, Pe red Clause (3. 

Provided, that none of the provisions of this section shall apply | a oT “a 

to Signaling dey Ices used by railroad Companies op Motor veh a 1.198, 6 geal text 

cles referred to In subdivision Seventeen of section three hundred prs SMerines maell or fi 

Seventy-five of the vehicle and traffic law, or to high Explosives —_ 

for blasting or similar pur : 
ee or sell, or furnist i ise te exp adde”, Lao cabling to i wos 

> Stat sak nur. OD) Lita, 
anythi i e and fe 4 fo Dy paar. 

et al ff, Seger 1, VATS, added par 
; ; eff, Sey ' & In this a c 

anufacturer, wholesal » de Possessing or Selling , "NS10US or civic 

es In 1969, subdivir 

e of blank cartridges for a show or theatre, . apparent purport 

or for signal Purposes in athletic Sports, or for dog trials or dog 
selling handgun # ' 

training, or the Use, or the Storage transportation or Sale for 
possess handaenl ¢ 

4 
use of fireworks in the Preparation for or in connection with 

ciencies, First { 

2 
television broadcasts; nor shal 

i 

in this act contained 
be construed to Prohibit the m in firearms,” 4 vorks, nor the 
Sale of any kind of firewor 

the term i re 
» to AT 

orks, provided the same are to be 
ble. only 

shipped directly out of the state, 
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| gy with, the sale of ammunition for revolvers or pistols of any 
| ¥ed, or for rifles, shot guns, or other arms, belonging or which 
my belong to any persons whether as sporting or hunting 
geapons or for the purpose of protection to them in their homes, 
@,as they may go abroad; and manufacturers are authorized to 

tinue to manufacture, and wholesalers and dealers to contin- 
w to deal in and freely to sell ammunition to all such persons 
br such purposes, 

3, Notwithstanding the provisions of subdivision four of this 
wetion, it shall be unlawful for any dealer in firearms to sell 
ey ammunition designed exclusively for use in a pistol or re- 
“ver to any person, not authorized to possess a pistol or re- 

er, The violation of this section shall constitute a class B Paty 

‘485, ¢ 1080; amended 1.1967, ¢, 791, § 48: 1.1969, ¢. 709, 31 
178, ¢. 840, § 2; L.1978, ¢. 286, 8 1. ry 

IVS Amendment, Subd i. L.197s, 
% 

“rte clause (3), 

femeanor, 

Historical Note 

heginning “The provisions of" 5. 

1969 Amendment, Sula. 5, L.1960, 
% $1, eff. June 19, 1878, in sen e. 70D, eff. Sept. 1, 1969, added subd 

1967 Amendment, Subd. 3. 1.1967, 
‘975 Amendment. Subd. 2, par. (a). ¢. 791, § 48, eff. Sept. 1, 1987, insert 

LIS, ¢. 840, #1, eff, Sept. 1, 1975, 
Ssigdated existing text ms par. (a) 
anid silstltuted “sell or furnish” for 
Mores or seh, or furnish, use, ex- 

ed “or for dog triats or dog training’. 

Derivation. Penal Law 1900 § 
ISS4-a, added L940, ¢ 38ST; aniend 
ed L.1O01, ¢. 731, 1 te 4; L.1942 ¢. Beaty yor Cunse to explode”, 280; 1.1942, «. 745, 4 1; LH, «. 

Subd. 2, par. (6). 1.1975, ¢, 840, § 1, 105, § 6G: L.1948, ©. 387: 1980, «. 
ut, Sept. 1, 1975, added par, @), 765; La, «. 10%; L955, « 457; 

L.1950, ¢. S51; L.1965, ¢, 272. 

Practice Commentary 

By Arnold D. Hechtman 

1969 

In 1969, subdivision 5 was added (1.1969, c. 709) for the 
apparent purpose of prohibiting a dealer in firearms from 
Selling handgun ammunition to persons not authorized to 
Possess handguns. The provision exhibits a number of defi- 
ciencies. First, the prohibition is directed against a “dealer 
in firearms," a term not defined in Article 270. (Though 
the term is defined in § 265.00(9], that definition is applica- 
ble only to Articles 265 and 400), Second, the subdivision 
dows not expressly require a culpable mental state, i. e., there 
IS no stated requirement that the dealer “know” that the 
buyer is not authorized to possess a handgun. However, 
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SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION: THIRD DEPARTMENT 

VERA MICHELSON and AARON ESTIS, 

Petitioners, 

ORDER TO SHOW 
CAUSE WITH ~against- 
APPLICATION 
FOR A ST, HON. JOHN CLYNE, HON. THOMAS W. KEEGAN, AA STAY and HON. SOL GREENBERG, 

Respondents. 

Upon reading the annexed petition verified by 

Anita Thayer, Esq. and Lewis B. Oliver, Esq. for a writ of 

prohibition sworn to on the 19th day of November, 1981, the 

violation informations, and upon all proceedings had herein, let 

the respondents show cause before this Court at a motion term 

thereof to be held at the Justice Building, State Street, Albany, 

New York, on the Zor Gay of November, 1981, why an order 

should not be made: 

1. Prohibiting Hon. John Clyne from presiding at 

the suppression hearing of petitioners Michelson and Estis. 

2. Directing Hon. Thomas W. Keegan to proceed in 

his Court with regard to defendants Michelson and Estis. 

SUFFICIENT CAUSE THEREFOR APPEARING, it is hereby 

ORDERED, that service of a copy of this order and 

supporting papers upon Hon. John Clyne, Hon. Thomas W. Keegan, 

and the office of the Albany County District Attorney, on or 

before the ZO! aay of November, 1981 at 5 o'clock shall 
be deemed good and sufficient service; and it is further 


