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John Grant was sentenced to death after an extremely flawed trial where crucial facts
about his crime were never explored or presented to the jury. The jury was left in the dark
as to why this crime happened. Jurors never heard that Mr. Grant killed Ms. Gay Carter
while in the heat of passion and despair over the abrupt end of the deepest and most
important adult relationship of his life. And, the jury did not hear about Mr. Grant’s
childhood of poverty and neglect or about his tragic background of institutional childhood
abuse at the hands of the State of Oklahoma.

Respected experts who reviewed Mr. Grant’s trial concluded he received “one of the
most incompetently assembled and presented” death penalty sentencing defenses ever seen.
Judges on both state and federal review offered passionate dissents because of the
extraordinary ineffectiveness of Mr. Grant’s trial counsel and subsequent decisions allowing
his death sentence to stand. One of Mr. Grant’s trial attorneys has since been disbarred' for
conduct that was ongoing at the time of Mr. Grant’s trial.

We are before this Board now to tell Mr. Grant’s story, acknowledge his responsibility
for the pain he has caused, and ask for mercy. Mr. Grant is far from the worst of the worst.
He has taken full responsibility for his crime and has apologized to his victim’s family. Had

the jury learned of the horrific victimization he experienced while in the care of state-run

'Ms. McTeer was allowed to resign as a member of the Oklahoma Bar Association
pending disciplinary proceedings. In the court’s order approving her resignation, the court
notes that “resignation pending disciplinary proceedings is tantamount to disbarment.”
https://www.oscn.net/applications/oscn/DeliverDocument.asp?CiteID=468608.
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institutions when he was just a child, there is a reasonable probability he would not have been
sentenced to death. Rather than killing him now, we ask that the State of Oklahoma extend
him the mercy he was denied as a vulnerable child in its custody. We ask this Board to
recommend clemency as a necessary first step, which will authorize the governor to exercise
his constitutionally conferred authority to commute Mr. Grant’s sentence to life
imprisonment.
A CASE FOR CLEMENCY

No one denies Mr. Grant’s actions were completely wrong and caused immeasurable
pain. We are here to ask for mercy. Mr. Grant is a sixty-year-old man who is going blind.?
He is not a continuing threat. Instead, he has fervently wrestled with his own actions and
failings since the time of this crime, seeking to understand and better himself more so than
any other client I have represented. Mr. Grant continues to question why and how he did
such a thing. He grapples with the question of whether redemption and forgiveness can truly
exist — especially for someone such as himself.

Just as Mr. Grant has fought to understand the “why” of his actions, we too can
benefit from choosing to understand how he got here. This is a case for clemency because
of our State’s specific hand in creating the devastation and despair that led to this crime.

By the time he was barely a teenager, Mr. Grant was subjected to some of the worst

?According to DOC records, Mr. Grant has been suffering from advanced glaucoma
for approximately 10 years. Ex. 1 at App. 1, DOC Medical and Dental Record Excerpts.
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abuse and neglect imaginable at the hands of the State of Oklahoma. As documented herein,
the State of Oklahoma was the subject of a widespread, nationally publicized scandal’ for the
treatment of its charges in its juvenile institutions during the time Mr. Grant was in these
facilities. While there, the State of Oklahoma did nothing to rehabilitate him or equip him
against a life of otherwise inevitable destruction. Instead, the State helped to create a broken
man who had every reason to never trust again.

The State should have been a fail safe when Mr. Grant’s mother was unable or
unwilling to provide the stability and care to Mr. Grant that is essential to every child. The
State should have been a fail safe in providing Mr. Grant with the mental health care and
resources needed for so many of its inmate population. The State should have been a fail safe
in providing competent representation to Mr. Grant once the years of abuse and dysfunction
manifested in bad acts. Yet, the State neglected — more accurately, abused — its duty to
protect and rehabilitate.

The State now has another opportunity to provide that fail safe in the form of
clemency. “Far from regarding clemency as a matter of mercy alone, we have called it ‘the
fail safe’ in our criminal justice system.” Harbison v. Bell, 556 U.S. 180, 192 (2009)
(quoting Herrera v. Collins, 506 U.S. 390, 415 (1993)). We respectfully ask this Board to

take that opportunity.

’The scandal would become known as Oklahoma Shame by the reporters and
investigators who uncovered the abuse. See discussion herein at pp. 9-18.
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CHILDHOOD

Mr. Grant was born in Ada, Oklahoma, on April 12, 1961, the sixth of nine children
in a single-parent family. From the time he was a baby and through every stage of his
childhood, he was neglected and abused by broken people and broken institutions. To say
he was born into progressively worsening poverty and unmet medical and emotional needs
would be an understatement.

Mr. Grant’s childhood home had a dirt floor and lacked running water.* Mr. Grant’s
mother, Ruth, gave birth to nine children from as many as five men. She never received
support or help from any of the fathers. Instead, she tried to support herself and her nine
children with government aid and part-time work as a housemaid. Ex. 2 at App. 3-8, Social
History by Teresa McMahill. Mr. Grant’s mother had little money, time, or energy to care
for her children. Mr. Grant was left to be raised by his older siblings in his mother’s frequent
absence. Laronda, the oldest daughter in the family, was left to care for the kids. She was
just six years old when Mr. Grant was born. Mr. Grant’s sister Ruth Ann, just four years
older than him, eventually took over after Laronda left home.

Children raising children very rarely works however. Mr. Grant was unable to
develop a healthy attachment to his overwhelmed mother and the series of older siblings who

resented being forced to care for him. A tenderhearted child, Mr. Grant was easily frustrated

*To this day, Mr. Grant is intrigued if one of us talks about a birthday or holiday
celebration. His family was so poor that celebrating such things was not even a question.
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and quick to get angry. His brother, O.C. III, says, “He would hold it in so much. It would
just come and he’d sob and cry.” Ex. 2 at App. 3. According to his sister Andrea, when Mr.
Grant would cry, their mother, Ruth, would ask him, “Are you crazy? Why you cryin’? You
got nothin’ to worry over.” Ex. 2 at App. 3. Andrea says their mother never tried to
determine what was at the root of Mr. Grant’s pain even though everyone knew something
was wrong. An aunt even strongly advised that medical or psychological attention was
needed, but nothing was done to address these needs. Ex. 2 at App. 5. See also Ex. 3 at App.
10, Declaration of LueJean Johnson.

Lacking money and time, Ruth exhibited little maternal connection to her children.
“She didn’t hardly talk to us,” Andrea recalls. “I don’t think she liked us.” Ex. 2 at App. 3.
Ruth Ann felt like she was always trying to be accepted by her mother. “She was never
maternal. ...” Mr. Grant’s brother Greggory remembers getting only “occasional hugs” from
his mother and that she “wasn’t a loving mom.” Ex. 2 at App. 3. Instead, she was a strict
disciplinarian. She once beat Greggory so hard with an extension cord that it left marks for
days. “I don’t know if she was punishing me or taking out her emotions on me.” Ex. 2 at
App. 4. Mr. Grant has reluctantly but similarly spoken of being beaten with extension cords,

with the tracks for hot wheel cars to race on, and with switches that he would have to go find



himself.” The kids said whippings could come in the middle of the night while they were
sleeping and when they would least expect it.

The home was a turbulent and abusive place even outside this physical abuse. To find
the love and affection she herself never received, Mr. Grant’s mother went from man to man
in the small town of Ada. Her countless relationships resulted in extreme abuse. When he
was five years old, Mr. Grant witnessed a frightening episode where his mother was beaten
by a lover’s wife, resulting in her being hospitalized for a month and a half. Ex. 2 at App. 4-
5; Ex. 3 at App. 9.

A further complication of all of these relationships is that Ruth had many children
from many different men, which itself created tension and issues within the family. Mr.
Grant was the son of a dark-skinned Black man. Though this should not have mattered, with
his dark color and the timing of his birth, Mr. Grant was treated differently in the family. His

sister Andrea explained, “John was known as the bastard of the family.” Ex. 2 at App. 6.°

*Between the abuse at home and that he suffered in the juvenile institutions Mr. Grant
later went to, it is no wonder a Department of Corrections report noted Mr. Grant had ““scars
over all [his] body.”

%It was obvious to the rest of the family that the light-skinned children were favored
over the dark-skinned children. Just one of many examples is when Mr. Grant and his
brother Norman (whose biological father was white) landed in jail at the same time. Their
mother held a bake sale to raise bail for Norman while leaving Mr. Grant to serve his entire
sentence. Ex. 2 at App. 4-5. Another example of the hurt and neglect Mr. Grant felt from
his family is that while he was incarcerated at the age of 18, his family moved to Oregon.
Ex. 4 at App. 17, Grant v. State (Grant I), 58 P.3d 783, 799, 806 (Okla. Crim. App. 2002).
Yet another example of hurt was documented by a juvenile case counselor. “[ T]his counselor
observed a soft tender feeling in John [during a] discussion of his young niece in the home.

(continued...)



Notably, Mr. Grant was the focus of his older brothers’ disdain. They told him life was good
until he arrived. Ex. 2 at App. 4. One of Mr. Grant’s older brothers, Ronnie, was a “foul, jerk
of an ass” who tortured him. “He’d shove him, throw him against the wall, and call him an
ugly bastard.” Ex. 2 at App. 4.

When Mr. Grant was able to find some solace for his sensitive soul, it was usually
short-lived. Mr. Grant has always loved animals, which he would sometimes come across
in the country, as Mr. Grant remembers Ada to be. To this day, he still remembers a dog that
would follow him around. Mr. Grant originally found “Mr. Tibbs” in a bag on the side of
the road when he was a puppy, his eyes not even opened yet. Mr. Grant loved him, bottle-fed
him, and tried his best to take care of him despite not having his family’s support. As the
result of Mr. Grant’s care, Mr. Tibbs survived, unlike the rest of the litter mates (who were
cared for by other people). Sadly, Mr. Tibbs was eventually hit by a car and had to be put
down. “He was more sensitive,” his sister Ruth Ann recalls. “In our environment you
couldn’t be like that. . . . When our dog was put to sleep John cried. In the [B]lack culture,

you don’t cry over a dog dying.” Ex. 2 at App. 3.

5(...continued)

He was somewhat embarrassed that his true feelings came out. In this counselor’s opinion,
John is the only child removed from his home at [an] early age, institutionalized, and he has
felt this very deeply. He however puts on a protective shield by being passive aggressive to
courts, laws, and social workers. This young man has had no good male figure in his life to
pattern after.” Ex. 5 at App. 26, Certification Study. This same counselor noted that in the
projects where Mr. Grant and his family lived “there is little hope, drugs, lack of motivation
and lots of unemployed people.” Ex. 5 at App. 25.
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As Mr. Grant was entering school age years, the family “fled Ada to get away from

29

other people’s husbands.” Ex. 2 at App. 5. However, this meant the family went from
poverty in the country to worsening poverty, violence, and crime in Oklahoma City, where
the family moved to be next to Ruth’s brother, Clayton.” Though Uncle Clayton did what he
could for the family — trying to provide some stability® and respite for the kids — Ruth
eventually moved the family further away. Although they remained in Oklahoma City, Ruth
moved the family into a housing project so that she could have her own bathroom, according
to one of Mr. Grant’s siblings. Ex. 2 at App. 6-7. This meant Clayton was no longer next
door to be a consistent father figure for Mr. Grant and his siblings. And, with their mother
remaining largely unavailable to them, Mr. Grant and the others were soon surrounded and
influenced by an older, unsupervised criminal element in the projects. As Mr. Grant’s sister

Laronda put it, “we grew up on our own accord, like weeds in a desolate field, not tended to

or cared about.” Ex. 6 at App. 27, Letter from Laronda Hovis (Grant).’

"Uncle Clayton, who always cared about Mr. Grant, passed away in 2020.

*While Ruth and her children were living next door, Uncle Clayton had to confront
his neighbor who had taken up with Ruth. The neighbor was a violent man with thirty-three
children of his own. One Saturday morning, while Mr. Grant and his siblings were in the
house, the neighbor held Ruth hostage in her bedroom. The children had to run to get Uncle
Clayton, who came over to the house with a gun. He ended up having to fire the gun in order
to get the neighbor to let Ruth go. Ex. 2 at App. 5.

*Though we have tried to highlight some of the neglect of Mr. Grant’s childhood, we
ask this Board to read more fully the details of his life in the Social History prepared by
Teresa A. McMahill, aregistered counselor and certified clinical social worker, to understand
the extent of the neglect and abandonment he suffered as well as the psychological toll this

(continued...)



The fact that Mr. Grant and his siblings eventually started getting into trouble is an
unsurprising reality. Part of growing up on his own included fending for himself and his
younger siblings. Mr. Grant was only nine years old when he started having to find food and
clothing for them, and as a result, began stealing. Ex. 7 at App. 29, Affidavit of Andrea
Grant. See also Ex. 8 at App. 31, Affidavit of Marvin Smith. While this was not Mr. Grant’s
only brush with the law, it was certainly a key factor in his downward spiral.

OKLAHOMA’S SHAME

By the age of twelve, Mr. Grant was sent away. He was first sent to the Missionary
Cosmopolitan Home in Wewoka, followed by Oklahoma’s Boley State School for Boys and
the Helena State School for Boys. Ex. 9 at App. 33, 35, Boys Homes Index Cards. There,
“state employees were subjecting abandoned, orphaned, emotionally disturbed and delinquent
children to a Dickensian kind of terror.” Oklahoma Shame, Gannett News, 1982. Ex. 10 at
App. 37, Gannett News Service.

The pattern of abuse and neglect at these facilities came to light when Washington,
D.C.-based Gannett News Service launched an extensive investigation into the abuse. The
investigations revealed the very system that had been instituted to rehabilitate and care for

Oklahoma’s troubled youth was scarring them indelibly. News articles, aptly known as

%(...continued)
caused. Ex. 2 at App. 3-8. While attached affidavits directly support McMahill’s Social
History, other family affidavits are available but not attached due to space limitations. Should
the Board members desire to review any of these additional documents, counsel will make
them available.



Oklahoma Shame," detailed the “whippings, rapes and assaults.” They told “the story of a
political system so huge and powerful that it could condone such abuse, hide it from the
public eye, and still cling to life. .. .” Ex. 10 at App. 37. Sadly, the years Mr. Grant spent at
these State-run juvenile homes were at the very height of this abuse. Ex. 11 at App. 44,
Affidavit of Steven A. Novick.

The main focus of the news reports was the State’s warehousing of children. Inreturn
for the housing of these children, the State of Oklahoma received per diem federal funds for
each child. Ex. 12 at App. 45, Throwaway Kids Summary. The State was not providing
appropriate services in return. Most of the children were housed in outdated, state-run
institutions located in rural towns far from their families. Ex. 12 at App. 45. Denied proper
services and care, the children were exposed to mass mistreatment. Countless stories were
uncovered of beatings by staff and days and weeks of solitary confinement as a means of
punishment. ABC News documented some of the rampant abuse in its Peabody Award
winning feature Throwaway Kids. Ex. 13, Video Excerpt from ABC News 20/20
Throwaway Kids.

Lloyd E. Rader Sr., the director of the Oklahoma Department of Human Services,
resigned during the investigation. Ex. 12 at App. 45. Amongst other things, Rader was

accused of using state funds to hire private detectives to follow and harass the reporters who

YOklahoma Shame consists of numerous news articles published by Gannett News
Service in 1982. Because of space limitations, we are unable to reproduce the whole of
Oklahoma Shame. However, should this Board desire a copy of the work in its entirety, we
will gladly provide one.
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were investigating the Department of Human Services. Ex. 12 at App. 45. The investigations
culminated in a civil rights class action suit, challenging the widespread abuse and
mistreatment of the children within Oklahoma’s juvenile institutions. Ex. 11 at App. 38-44.
Ex. 14 at App. 46-47, Affidavit of Laura Choate. The lawsuit came to be known as the Terry
D. litigation.

Steven Novick, plaintiffs’ counsel in the litigation, recounted how Boley and Helena
— the very institutions to which Mr. Grant was sent — utilized solitary confinement to punish
kids. Ex. 11 at App. 39. If a child talked back to staff or tried to run away, he was put in
solitary for at least seven days. Additional infractions would double the child’s time. There
were recorded instances of these institutions using solitary confinement on children for
twenty to thirty day periods. Ex. 11 at App. 41-42. One documented case showed a child
in solitary for 108 consecutive days. Ex. 11 at App. 41.

While in solitary, the children were confined for at least twenty-three and a half hours
a day in cells containing only a sink, a toilet, and a mattress on a concrete pad. Helena was
specifically known for its “Dodge House” — the place where the boys were brought for
solitary confinement. Ex. 11 at App. 39-40. The Dodge House cells were notorious,
measuring 5' x 8'. Some of the cells did not have toilets, leaving the kids to urinate and
defecate on the floor. Ex. 11 at App. 41. Additionally, there was no ventilation system in
the cells —no heat or air. Ex. 15 at App. 48, Oklahoma Shame Article Hogtied, Shackled, and

Left. Basic things such as showers and exercise were denied for the kids who “acted out.”
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Ex. 11 at App. 40. The children had no contact with people during confinement. No
schoolwork or other activities were provided. The children merely sat in cells — many times
on the cold concrete floor because their mattresses had been taken during the day.
Oklahoma’s own expert during the Terry D. litigation testified this “border[ed] on
Hitlerism.” Ex. 11 at App. 41-42.

Experts during the litigation showed how destructive isolation was for the children,
testifying that solitary confinement causes and/or exacerbates serious mental health problems.
In fact, it was shown that solitary confinement in children promotes every behavior the
institutions should have sought to rehabilitate. Ex. 11 at App. 40-41. Dr. David Foley, an
expert on juvenile institutions, noted the children were being fully shackled in their cells for
conduct no more serious than yelling or banging on their cell doors. Ex. 15 at App. 48.
While sentences from five to twenty days were routine, this type of punitive confinement for
any duration would have been harmful to even a mature adult. Dr. Foley stated the
incarceration of children in such conditions was likely to result in “irreversible emotional
injury.” Ex. 15 at App. 48 (emphasis added).

Dr. Ernst Papanek was quoted as “decry[ing] the isolation method totally as a method
to be used in reconstructing young people’s personalities. It only destroys what good part

of the personality one could work and build on.”!! Expert after expert denounced Oklahoma’s

"Dr. Papanek was cited during hearings on the allegations of serious abuse and
misconduct in the Oklahoma juvenile institutions, which were conducted by the United States
Senate Subcommittee on Juvenile Justice during the aftermath of the Oklahoma Shame
investigations. See discussion at p. 14.
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use of isolation. “Each time a kid got locked up in isolation, the irreversible psychological
damage would increase.” Ex. 15 at App. 48 (quoting State’s expert, Dr. Stuart B. Simon).
Children would learn to become highly suspicious. “Can I trust any interaction with
anyone?” Ex. 15 at App. 48.

Unfortunately, the abuse was not limited to isolation. Boys at both Boley and Helena
were subjected to a form of restraint referred to as hog-tying. Staff shackled the child’s
ankles and tied his feet to his wrists, which were handcuffed behind his back. “For many
children, hog-tied restraint was imposed for several hours or more.” Ex. 11 at App. 42. The
State’s experts readily acknowledged this practice as exceedingly harmful to youth — both
physically and psychologically. “[H]og-tying induced panic and terror in youth and resulted
in increasing the youth’s anger and future assaultive behaviors.” Ex. 11 at App. 42.

The investigations also revealed that staff would sit back and watch the homes’ youth
physically and sexually assault each other. The younger children, like Mr. Grant, were
particular targets. Ex. 16 at App. 49-50, Declaration of Ricky D. Mitchell.

[A] common practice at both Boley and Helena was the staff use of the “bully

system’ to control youth within the institution. In the bully system, staff would

grant favors to designated larger and stronger youngsters in exchange for their

use of force against smaller and weaker children as a way of “keeping the

children in line.” The inevitable consequence of the bully system was the

systematic abuse of smaller and weaker children by larger and stronger youth

while staff “looked the other way.” This abuse ran the gamut from simple

beatings to forcible rapes.

Ex. 11 at App. 42-43. All of these practices led to the unanimous conclusion that

“Oklahoma’s juvenile-care system [was] one of the worst in the country, one of the most
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archaic, and one with widespread abusive practices.” See Oklahoma Shame articles &
footnote 9.

Unsurprisingly, the investigations revealed many of the facilities’ staff members were
unqualified, dangerous, and indeed, in some cases, predators. Ex. 17 at App. 53-54,
Affidavit of Joseph Crawford; Ex. 18 at App. 56, Affidavit of Donnie Bacon. The U.S.
Attorney for the Northern District of Oklahoma, Frank Keating,'? reported “One special area
of [my] focus . . . will be the actions of those DHS officials responsible for hiring employees
with previous criminal records — some involving child molestation and rape — and placing
them in sensitive jobs requiring daily contact with children.” See Oklahoma Shame articles
& footnote 9.

The abuse that formed the basis of the Terry D. litigation was also corroborated by
United States Department of Justice investigators during the United States Senate
Subcommittee hearing on Oklahoma’s juvenile justice system in February and May 1982."
These investigations determined that many of the most serious reports came from the two
schools — Boley and Helena — where Mr. Grant was housed.

Despite all of the extensive investigations, however, countless instances of abuse went

unaddressed because they were never documented. This was a deliberate choice by

2Frank Keating went on to serve as Governor of Oklahoma from 1995-2003.

BThe report and appendix of the hearing on Abuse of Juveniles in Public Care and
Detention spans 645 pages. Should any member of the Board desire a copy, counsel will
promptly provide the same.
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Oklahoma officials. Secrecy was an essential component of the corrupt system because it
allowed the abuse to persist. During the United States Senate Subcommittee hearing,
subcommittee investigator, William Treanor, confirmed that DHS did not conduct thorough
investigations of serious allegations. Most incidents were not recorded and when they were
“a number of impediments [were] put in the way of a full and thorough investigation.”

The Attorney General may argue there is no specific evidence corroborating Mr.
Grant’s abuse within the system. Failure of documentation is a direct byproduct of the
abusive system. The experts and investigators testified to this. Itis extraordinary to contend
Mr. Grant survived Boley and Helena unscathed. Those intimately involved in the
investigations have expressed no hesitation in labeling Mr. Grant a victim:

Asaresident of Boley and Helena during the two years immediately preceding

the filing of the Terry D case, the abuses uncovered by the litigation were

rampant and unchecked. Therefore, it is likewise certain that Mr. Grant would

have been subjected to various forms of abuse from either staff or other

youngsters, or at least would have witnessed such abuse. It is notable that the

defendants in the litigation went to extraordinary lengths in seeking to prevent

the discovery of the litany of abuses that pervaded these institutions.
Ex. 11 at App. 44, Affidavit of Steven Novick. Boys who were with Mr. Grant in the
institutions during this time have likewise confirmed the rampant abuse. Ex. 16 at App. 50

(“It happened to me, and I know it happened to John Grant.”); Ex. 17 at App. 55 (“Lakeside'*

was loud and would not let people push him around. . . .  know [Helena is] where he learned

"Mr. Grant still goes by “Lakeside” to this day. He was given that nickname when

he was younger because people would many times catch him singing songs by the American
funk band “Lakeside.”
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that behavior. . . . You had to do that to survive.”); Ex. 18 at App. 56 (“I slept with a steel
pipe beside me because a lot of things happened at night. . . . The House Parents knew it was
going on. You couldn’t miss it. . . . they let it happen. Sometimes they encouraged it and
would even arrange for someone to get beat by other students.”). Both family members and
experts who evaluated Mr. Grant have identified the tangible results of this abuse. One of
Mr. Grant’s brothers, O.C. Frazier, remembered:

I first noticed a change in my brother John when he came home from Boley

Training School. John was younger than the other boys at the School. John

told me the older boys taught the younger ones criminal things. When I visited

the school, I thought it was a prison like atmosphere. My brother John said

there was pressure to join gangs and always the threat of being beaten and the

staff locked the children in small rooms at Boley. When John came home

from Boley, he was not easy to talk to any more.
Ex. 19 at App. 58, Affidavit of O.C. Frazier. Mr. Grant’s cousin, Marvin Smith, similarly
explained:

Before he went to the boys homes John was a good kid. He was always

smiling and a good person. He didn’t bother anybody. After John returned

from boys homes he was so different. He put up this tough guy front and was

not going to be bullied by anybody. . . . I didn’t know what was going on with

John, but whatever happened to him made him have mental problems.
Ex. 8 at App. 31, Affidavit of Marvin Smith. Finally, Dr. Craig Haney"’ confirmed what the

family noticed:

John was confined in harsh and threatening facilities, ones to which he had a
difficult time adjusting and in which he became more alienated, depressed, and

Dr. Craig Haney, who has both a J.D. in law and a Ph.D. in psychology, is a
Distinguished Professor of Psychology at the University of California who has reviewed
hundreds of capital trials.
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emotionally troubled. Far from ameliorating the psychological effects of his

abusive upbringing, John’s institutional experiences likely worsened his

behavioral and emotional problems.
Ex. 20 at App. 70, Excerpts from Declaration of Craig Haney, Ph.D., J.D.

The one person we cannot expect to hear from on this topic is Mr. Grant. He almost
never speaks of his time in the system. Mr. Grant minimizes its impact when he is willing
to reference his time there. Ex. 21 at App. 85-86, Affidavit of Donna Schwartz-Watts. As
is true of so many survivors of abuse, Mr. Grant is simply unwilling to divulge the details of
the abuse as it is too painful to do so.'® The periods of confined isolation, as well as Mr.
Grant’s exposure to abuse, have rendered him unwilling or unable to be an accurate historian
of his life. Ex. 21 at App. 86. Minimizing the trauma enables him to avoid the pain.

Given the wealth of investigation, evidence, testimony, and reports, there is no doubt
Mr. Grant was exposed to the very same abuses. Mr. Grant’s time in these group homes
served no rehabilitating purpose. His confinement ensured lasting trauma — all of which is
evident in Mr. Grant’s life to this day. It did not need to be this way and should never have
been this way. The majority of the children sent to these institutions in the 1970s and early
1980s would never end up there in today’s system. Terry Smith is the former President and

CEO of the Oklahoma Institute for Child Advocacy, an organization developed as a direct

result of the horrific system. Mr. Smith is blunt in his assessment of the initial failure: “We

"It is noteworthy that Mr. Grant does not deny abuse when questioned about it.
Rather, he simply will not speak. A refusal or inability to talk about abuse is a telltale sign
of the abuse itself. See, e.g., http://www.indigodaya.com/talking-about-trauma-can-feel-
really-really-hard-but-it-can-get-easier/.
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now know that removing a child from their family is the worst thing you can do to a child.”
Ex. 22 at App. 88-89, Affidavit of Terry Smith. When children commit crimes, “it is usually
more of a parent problem than a kid problem.” Ex. 22 at App. 88.

Today there are first time offender programs that hold the child accountable

for his actions, and also provide treatment in areas of need. The system also

helps parents be more accountable and provides education and treatment for

them as well. . .. None of these opportunities existed when John Grant needed

them.

Ex. 22 at App. 88. Indeed, “[r]esearch shows the earlier and deeper a child becomes involved
in the juvenile system, the more likely it is they will be in the adult corrections system.” Ex.
22 at App. 88. Of'the 357 boys listed on Helena’s 1978 monthly population report alongside
John Grant, 268 of them (75%) have gone on to commit felonies as adults. And, nearly one-
fifth of these 357 boys are already dead.

We respectfully ask this Board to honor the findings of those who investigated the
system in which Mr. Grant was abused. We ask this Board to honor the fact that the
complete and utter failure of the Oklahoma juvenile system is a stain on our State’s history
for which we should take responsibility. This system took troubled youth and cemented their
fate. If we expect Mr. Grant to take responsibility for his actions — which he has immediately
and freely done from the beginning — we too must be willing to take ownership of what our

State has done. We ask this Board not to turn a blind eye. Because of this abuse and its

lasting effects, we ask for mercy for Mr. Grant.
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ADULT INCARCERATION

When Mr. Grant eventually left Oklahoma’s juvenile institutions, he reentered free
society without having had the benefit of counseling or treatment for the problems that
resulted in his being sent to these facilities in the first place. He had no marketable skills
with which to enter the workforce, and he bore the psychological scars of having been
confined under Oklahoma’s brutal juvenile institutional regime. Predictably, his adjustment
to the free world was short in duration and fraught with problems.

After committing a robbery, seventeen year-old Mr. Grant was classified as an adult
and reincarcerated. However, Mr. Grant was completely unequipped to cope with the rigors
of confinement with adults.'” The State of Oklahoma readily acknowledged his vulnerability.
When Mr. Grant was eighteen years old, an Oklahoma Department of Corrections
psychological assessment indicated that although Mr. Grant was “not a severe risk for
violence or escape . . . in stressful situations, he could become more difficult to manage.”
Ex. 20 at App. 65. When Mr. Grant was given another Department of Corrections intake
assessment a year after this, it stated he was at risk for “crazy” and “irrational” behavior, and

“[p]rompt referral to medical and counseling programs” was recommended. Ex. 20 at App.

"Marvin Smith, Mr. Grant’s cousin, has affirmed the continued abuse. “John and |
were both adjudicated as adults and were placed in Oklahoma County Jail. John was 17 and
I was 15 years old. It was horrible. Other inmates tried to take advantage of us because we
were younger. We were babies compared to everybody else. John and I would get jumped
and had to fight all the time. The guards would either encourage it or just sit there and
watch.” Ex. 8 at App. 31.
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65. Yet, over the course of the next seventeen years, Mr. Grant received no treatment or
access to the “medical and counseling programs.”

Mirroring the juvenile system, Mr. Grant’s experiences were defined by institutional
failings Oklahoma was finally compelled to address in litigation. The dispute in Battle v.
Saffle centered on Oklahoma’s mistreatment of prisoners and their conditions of confinement
including the fact prisoners were not receiving treatment for serious mental health problems.
An expert in Battle v. Saffle detailed the overwhelming shortage of experienced psychiatric
and psychological staff within the prison system despite the fact that “[cJonservatively, 10-
15% of'the incarcerated population has a major psychiatric disorder [and] [o]nce arrested and
detained, preexisting mental illnesses may be exacerbated.” Ex. 20 at App. 66. Mr. Grant
was one of the individuals who needed help. But again, the record reveals that despite its
own assessments and recommendations, the State of Oklahoma provided nothing to help Mr.
Grant.

Dr. Haney described what happened within the Oklahoma prison system — and
specifically, what happened to John Grant — as an institutional failure. Ex. 20 at App. 67.
“Institutional failure” is a pattern of treatment in which persons are confined by the State —
in order to have arange of psychological, familial, social, or legal problems addressed — only
to find that those problems are ignored or exacerbated by conditions of confinement and
mistreatment. Ex. 20 at App. 61. Institutional failure results in the exacerbation of the
inmates’ pre-existing problems or the creation of new ones linked to their institutionalization.

Ex. 20 at App. 61. Nothing defines Mr. Grant’s experiences better than this.
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This problematic pattern — interpreting John’s disruptive behavior as a willful
disregard of prison rules and punishing it, rather than recognizing its
connection to his underlying mental health problems and providing treatment
— continued when John was transferred to a private prison in Texas. . . to ease
the high levels of overcrowding that plagued the Oklahoma prison system. . .
However, when a videotape from another CCR Texas facility showed inmates
being abused by staff, officials from states that had inmates housed in these
facilities began to investigate and return prisoners to their states of origin.

Thus, the record of institutional failure in John Grant’s case came full circle,

just before he committed the crime for which he was sentenced to death. It

began with his childhood confinement in substandard and abusive juvenile

facilities and continued throughout his lengthy stay in the adult Oklahoma

prison system. At no point is there any indication that he received any of the
counseling and treatment that he clearly needed, and he appears to have been
subjected to severe institutional conditions that would have worsened rather

than alleviated his pre-existing psychological problems.

Ex. 20 at App. 66-67. “The kind of problems that John manifested, ones deeply rooted in a
traumatic, neglectful, and criminogenic childhood and exacerbated by painful experiences
inan abusive and similarly criminogenic juvenile justice system, simply do not spontaneously
remit.” Ex. 20 at App. 65.

Without having received the proper mental health services and never having been
taught healthy ways to cope with the dysfunction, stress, and abandonment in his life, Mr.
Grant has done the best he could while incarcerated. When not under threat of violence or
extreme stress, he tried to better himself at the facilities. To this day, Mr. Grant has pride in
having had a job, keeping his cell spick-and-span, and continuing to learn.

However, when threatened or stressed, Mr. Grant tried to put on a tough-guy front to

keep bullies at bay — a survival skill he learned as a child in Boley and Helena. Mr. Grant

learned if he was loud enough to scare people away, he could be safe. This behavior should
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be no surprise. The Oklahoma Shame and Terry D. experts predicted this. And, DOC itself
recognized it in Mr. Grant and recommended treatment it would not later provide.'®

When Mr. Grant was eventually placed at Dick Conner Correctional Center (DCCC),
a medium security prison in Hominy, Oklahoma, he encountered yet another institution
plagued by stressors. The facility was a society unto itself where weapons, drugs, and
fraternization among staff and inmates were all an accepted way of life. Needless to say, this
was not the stabilizing environment that would allow Mr. Grant to function well. Part of the
dysfunction at the facility was that over a course of years, kitchen supervisor Gay Carter, as
well as other staff members, held close relationships with inmates. Mr. Grant worked in the
kitchen with Gay Carter. For someone so isolated and used to abandonment as Mr. Grant,
her kindness was an unexpected and welcomed connection. Eventually, his relationship with
Ms. Carter developed into a long-term, personal relationship, which carried with it probably
the most love and concern Mr. Grant had ever experienced in his life. It was something he
cherished dearly.

Years later and with little warning as to her reasoning, Ms. Carter abruptly cut off
their relationship. Mr. Grant was unequipped to process this reality. In a heat of passion
over what he believed was an ultimate betrayal, Mr. Grant killed Ms. Carter. Immediately
upon stabbing her, he began to also stab himself by ramming himself into a knife against a

wall. It took guards administering three bursts of electrical stuns to stop Mr. Grant from

'8As noted, the Battle litigation confirmed that the lack of treatment and care was a
systemic problem within the Department of Corrections.
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continuing to hurt himself. Tr. IV at 1081-82. To this day, Mr. Grant cannot believe what
he did.
JOHN GRANT AND GAY CARTER

Ms. Gay Carter was a kind woman, deeply loved by family and friends. We
acknowledge the great pain and suffering John Grant caused. This suffering continues and
may continue even if Mr. Grant is executed. Our purpose is not to cause any additional pain
or embarrassment, but to highlight the crucial details the jurors were unaware of when they
sentenced Mr. Grant to death.

The State argued this entire situation was a “bad choice” John Grant made because
he didn’t get “as much food as he thought he ought to get.”" Tr. VI at 1456, 1613. The
crime was painted as a random act of violence on an unsuspecting prison worker. The jurors
were completely unaware of any relationship between Ms. Carter and Mr. Grant.

Dr. Haney’s 2002 report presents a wealth of information from investigative
interviews with DCCC Unit Manager Steve Moles and inmates Steve Irvin and Ricky
Mitchell; a series of interviews conducted by the Oklahoma State Bureau of Investigation

(OSBI); and other assorted affidavits. All of this information would have been available at

®That John Grant killed Gay Carter simply over a tray of food was implied by the
State during the first stage of trial. Tr. V at 1145, 1204-1206. Mr. Grant’s own defense
counsel made the same implication in its closing argument at sentencing. Tr. VI at 1456.
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the time of trial to provide the appropriate context for the crime. Mr. Grant’s defense counsel
failed to investigate it.*

A sampling of evidence concerning the relationship, which counsel failed to preserve
includes:

98. ... John’s older sister Ruth Ann Grant believes that John was
counting heavily on the victim, Gay Carter, to make a future together with him.
She believes that Ms. Carter promised John that she would help him find an
attorney to get him out of prison. Once John found out that Ms. Carter had
been lying to him, . . . “he just gave up.” O.C. Frazier, one of John’s younger
brothers, recalled essentially the same thing . . . and that John “went off the
deep end” when she started seeing someone else.

99.  Inmates at the Dick Conner Correctional Center corroborated
essential elements of John Grant’s story as well. Steve Irvin reported that Ms.
Carter’s “face lit up” when she saw the defendant and, conversely, that she
made Mr. Grant “happy for the first time” in his life. Another inmate, Ricky
Mitchell recalled that John Grant “lost everything” when the victim rejected
him-including his job at the prison-and that he was “lonely and miserable”
when Ms. Carter broke off the relationship with him. Both inmates reported
that the relationship was common knowledge among the staff. Claude Stith,
John Grant’s cell mate at the time of the crime, told (OSBI) agents that he had
heard rumors that Gay Carter was John’s “girlfriend” and observed John
visiting the kitchen and dining hall where the victim worked often and that he
often brought food back to the cell.

100. Indeed, Steve Moles, a Dick Conner Correctional Center Unit
Manager reported to OSBI agents that there had been an internal investigation
of Ms. Carter regarding inappropriate conduct with inmates. In addition, he
acknowledged that, although he had never been able to prove the allegations,
he, too, had heard rumors that the victim, Gay Carter, had some sexual contact
with inmates and had occasionally smuggled contraband items to them.

»Lead counsel, James Bowen has acknowledged not investigating Mr. Grant and Ms.
Carter’s relationship despite knowing about it prior to trial. He admits this was error. EX.
23 at App. 91, Affidavit of James Bowen.
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Ex. 20 at App. 75-76.
An abundance of information confirms that while prison authorities had advance
notice and warnings about the situation, they did nothing about it. An OSBI report reads:
[Inmate] Gould sat down at a small table across the room from the mop closet
and began drinking a cup of coffee. As he sat there he noticed that Food
Service Supervisor Gay Carter entered the mop closet with Grant. Gould paid
little mind as he had heard rumors that Grant and Carter had been involved in
a sexual affair.

Ex. 24 at App. 93, OSBI Report of Interview with Inmate Michael Dean Gould, 11/20/98.

Although Grant had never personally said anything about it, Stith had heard
rumors that Food Service Supervisor Gay Carter was Grant’s girlfriend.

Ex. 25 at App. 95, OSBI Report of Interview with Inmate Claude Edward Stith, 11/20/98.
Moles was familiar with Carter and her work. A few years ago there had been
an internal investigation on Carter regarding inappropriate conduct with
inmates. There had been rumors that Carter had had a sexual relationship with
an inmate and was bringing things into the prison for the population. Nothing
was ever proven.
Ex. 26 at App. 96, OSBI Report of Interview with Unit Manager Stephen Moles, 11/16/98.
These interviews, affidavits, and investigative reports show there was credible
evidence of an inappropriately close, overly attached, obviously improper relationship.
These reports came from more than just inmates. Some of the most detailed reports were
from prison employees themselves. Our own investigation uncovered further corroborating

evidence. Officer Scott Bighorse reported:

2. 1 was employed at [DCCC] in Hominy, Oklahoma from 1988-2001. ... 1
worked closely with Chief of Security, Charlie Arnold.
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6. It seemed like problems with staff members having inappropriate
relationships with inmates occurred in the kitchen and the laundry at DCCC
more than in other units. . . . The kitchen and laundry prison staff were hired
off the street and were not uniformed officers. Both departments utilized
inmate workers daily. There was only one uniformed officer assigned to
oversee the kitchen and the laundry.

7. Before Gay Carter was killed, Ms. Pinkerton, who was the head of the
laundry department held a birthday party. Ms. Pinkerton, other prison staff, and
several inmates participated in this party in the laundry room. The way the
prison grapevine is, it was not long after inmates were talking about the party
and the word got out. Bill McKenzie was the DCCC officer who investigated
it. He obtained a video-tape made of this party by one of the participants. |
remember going to Charlie Arnold’s office where several staff members were
watching the video. I just looked at it long enough to see staff dancing closely
with inmates and left the room. [ remember a discussion about John Grant and
Gay Carter being together at that party.

8. About a week before Gay Carter’s death, John Grant was fired from his
kitchen job over a fight he got into with another kitchen worker. He was sent
to the disciplinary unit, or the “hole” as we called it. I was involved in
investigating that incident and believed the fight was caused because Gay
Carter essentially dumped John Grant for this Caucasian inmate.

9. No one from the district attorney’s office or Mr. Grant’s defense team ever
interviewed me about what [ knew about Gay Carter or John Grant.

Ex. 27 at App. 97-98, Affidavit of Scott Bighorse (DCCC Officer). Officer John Ware
similarly explained:

1 ...Iworked at [DCCC] from 1992 to 1999. I was a Sergeant for Chief
of Security Charles Arnold. . . .

2. Several inmates told me John Grant and Department of Corrections kitchen
supervisor Gay Carter had an intimate relationship going on. I heard Grant got
in a fight not too long before Gay was killed because he was jealous of Gay
paying attention to another inmate. John had to go to the hole because of the
fight and he lost his kitchen job. While John was in the hole, I heard Gay
honeyed up with this other white convict who worked in the kitchen. When
John got out of the hole, Gay wouldn’t have anything to do with him. It was
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because of the rumors I heard that I told an OSBI agent Gay was “overly
friendly” with Mr. Grant.

3. Relationships between staff and inmates compromise the safety of everyone
in the prison. These relationships also account for how most of the contraband
makes its way into the facility.

5. I'have known many female staff members at DCCC that have been fired or
forced out because they had inappropriate relationships with an inmate.

6. I knew inmate John Grant. He was always friendly to me and never caused
any problems until this incident.

Ex. 28 at App. 99, Affidavit of John Ware (DCCC Officer). Another Officer, Linda Sorrells,
reported:

1. My name is Linda Sorrells. I worked at Dick Conner Correctional Center
(DCCC) for twenty three years.

6. A lot of contraband was brought in to DCCC because of inappropriate
relationships between staff and inmates. I have observed several relationships
occur between staff and inmates. Those women lost their jobs or were forced
to resign because it is against DCCC’s code of operations. One female who
started at DCCC hating the inmates, ended up falling in love with one and
marrying him. Another female fell in love, resigned her position, and after the
inmate got out of prison, they moved in together. Another female denied
having a relationship with an inmate despite the fact there were pictures and
letters of her found in his cell. Even one of the females I was training fell in
love with a guy doing [life without parole] and resigned. She had not been at
DCCC more than a month.

7. I was at work the day Carter lost her life. I was shocked when I heard what
had happened to her and that it was John Grant who did it. He did not strike

me as a violent offender.

8. I knew John Grant pretty well. He was on my caseload at one point at
DCCC. He always had a smile on his face. He was very quiet and a hard
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worker. I thought he and I got along really well and that he got along well
with other staff members.

Ex. 29 at App. 101-102, Affidavit of Linda Sorrells (DCCC Officer). Finally, Inmate Ricky
Alexander said:

Ms. Carter played Lakeside [John Grant] like a yo-yo. . . . For years, [they]
carried on their relationship. . . . Ms. Carter had complete and total control
over her relationship with Lakeside. . . . If she had been scared, she could have
had him easily transferred to a different facility or kept him from being around
the kitchen. There were several inmates involved in relationships with
correctional staff. . . . While I was at Lexington Assessment and Reception
Center in 1999, I worked in the kitchen as a cook. My supervisor was Ms.
Rebekah Newkirk. We became friends. Once [ was shipped to James Crabtree
and she quit the DOC, we started communicating through mail. We got
married in March 2001. This is just one example of the closeness that can
occur between inmates and DOC staff members.

Ex. 30 at App. 103-104, Affidavit of Ricky Alexander; see also, e.g., Ex. 17 at App. 53. As
noted, many other employees and inmates struggled with this dynamic throughout the
facility, with little to no enforcement of staff-to-inmate boundaries. Ex. 31 at App. 105-106,
Affidavit of Chief of Security, Charles Arnold.

The United States Department of Justice warns:

Even when staff sexual abuse of inmates occurs without force or threat of

force, it is a serious offense that harms inmates and can have a destructive

effect on the safety and security of institutions. Sexual abuse of inmates can

corrupt staff members, lead to the introduction of contraband, and expose the

BOP and staff to civil and criminal liability.
https://oig.justice.gov/sites/default/files/archive/special/0504/index.htm. The State’s

negligence with respect to this culture was unacceptable. The State knew or should have

known about the safety implications that accompany staff-to-inmate relationships. The State
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also knew or should have known there is an inherent imbalance of power between staff and
inmates.”!

All of this type of information could have been used in mitigation.”” Had the jury
heard Mr. Grant’s actions precipitated not from a short lunch tray, but rather from sudden
abandonment, it could have made a difference in the jury’s ultimate sentencing. It may very
well have mattered to at least one juror that despite knowing of the widespread problem, the
prison did not set up the structure necessary to protect its staff and inmates from feeling the
need to form intimate relationships with one another. It may very well have mattered to at
least one juror that Ms. Carter’s kindness captured the heart of a man who had never been

shown much, if any, affection.® It may very well have mattered to at least one juror that the

ICongress enacted the Prison Rape Elimination Act (PREA) approximately four years
after this crime. PREA identifies the inmate as the victim of any staff-to-inmate relationship
regardless of whether the relationship is seemingly consensual. Under PREA, an
incarcerated individual is not able to give consent to any type of sexual contact with staff,
due to the imbalance of power between the two.

22As detailed in Ex. 32 at App. 107, Oklahoma Capital Trial and Appellate Process,
“mitigation,” also referred to as mitigating factors or circumstances, is evidence presented

during the sentencing phase of a trial to provide reasons why a defendant should receive a
sentence less than death. Lockett v. Ohio, 438 U.S. 586, 604 (1978).

ZDespite the existence of evidence substantiating these types of relationships occur
within correctional facilities and that Mr. Grant and Ms. Carter’s relationship happened
specifically, counsel did not present any of this evidence at trial. The State may try to explain
this away as trial strategy or that the “relationship” was just a bunch of wishful thinking on
John Grant’s part. Even if, hypothetically, John Grant was just delusional about what he had
with Gay Carter, the jury still should have heard about it. Expert Craig Haney makes this
point:

(continued...)
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sudden loss of that affection and kindness was too much for someone already compromised
by years of trauma. And, we know it would have mattered to one juror that Mr. Grant reacted
out of hurt and loss, losing the one person he truly cared about and who truly cared about
him.?* Given how crucial this evidence was to a proper sentencing decision, we respectfully
tell the whole of the truth now so that this Board might not be misguided, like Mr. Grant’s

jury was, when deciding whether to bestow mercy.

3(...continued)

Even (and perhaps especially) if defense counsel concluded Mr. Grant’s
version of events was incorrect, mental health experts would need to have been
consulted about why he apparently believed this to be true . . . . The point is
simply that this version of events was either accurate or not and, either way,
defense counsel should have pursued it with the assistance of a mental health
expert who was involved early in the case.

Ex. 20 at App. 76.

#If the defense lawyers would have confirmed my suspicions regarding Mr. Grant’s
relationship with Gay Carter and explained the role his family history and childhood played
in his ability to form and maintain relationships, I would have voted for a sentence less than
death.” Ex. 33 at App. 109, Affidavit of Cheryl L. Johnson.
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TRIAL*

It is against the law for any jurisdiction to automatically put a person to death because
he killed someone. Instead, an offender is entitled to a sentencing proceeding where his
personal life circumstances and history — as a unique human being on this planet — are heard.
This keeps the death penalty from being unconstitutionally cruel and unusual. This gives a
poor kid who never had any real opportunity in life a chance. This gives a man who acted
under the impulse of passion against the person he most cared about in this world a chance
to avoid a death sentence. Individualized second-stage presentation ensures the death penalty
is reserved for the “worst of the worst” cases.

John Grant did not receive any of these protections. His dysfunctional, court-
appointed counsel ensured he received a death sentence by failing to meet basic
constitutional thresholds. Dr. Craig Haney classified Mr. Grant’s case as “one of the most
incompetently assembled and presented” death penalty sentencing defenses. The facts bear
this out. The two most obvious failings from Mr. Grant’s dysfunctional legal team are that
they failed to develop Mr. Grant’s life story — including his deprived childhood and the
abusive systems in which he suffered both as a child and young adult — and they failed to
explain the crime, which necessarily entailed exploring and discussing the lax environment

at DCCC and the relationship between Mr. Grant and Ms. Carter.

»’Because each state has unique rules and procedures for its capital trials and appellate
process, we are attaching a brief summary of the trial and appellate process that precedes
clemencies in Oklahoma. Ex. 32 at App. 107-108.
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Instead of detailing Mr. Grant’s life of abuse and neglect, counsel barely (and
incompetently) elicited that Mr. Grant was “somewhere in between” in the birth order among
his eight other siblings and that he had been incarcerated most of his life. Tr. VI at 1565.%°
That is the extent of it. No details. No explanation of the poverty and neglect he was raised
in. No description of the systemic failure and abuse to which he was subjected while a
charge of the State.”” No explanation for how the abuse and neglect severely damaged his
adolescent brain. No accountability for the lack of mental health treatment from the
Department of Corrections despite Mr. Grant’s demonstrable vulnerability. Nothing. There

were volumes of documents and information available to Mr. Grant’s counsel through which

**Due to space limitations, it is difficult to provide every example of what Mr. Grant’s
trial attorneys did and did not do. We have attempted to append as many exhibits as possible
to document the facts noted here. But, if any Board members desire a full transcript of the
sentencing proceeding, or any other proceeding, counsel will readily make that available.

27 As noted, defense counsel provided no details about the abuse and neglect Mr. Grant
suffered. In fact, the only time the word “abuse” is mentioned in the six volumes of trial
transcripts is one sentence offered by Dr. Dean Montgomery during guilt-stage proceedings.
“He spent most of his adolescence in the custody of the State of Oklahoma and doing time
in juvenile facilities such as Helena and Boley which has since been closed down for abuse.”
Tr. V at 1332. No discussion followed as to the abuse that closed down the facilities; no
discussion of Mr. Grant’s time there; and no discussion of the effects of the abuse on Mr.
Grant or the other children. The only other time these facilities are even mentioned in the
transcripts is to affirm Mr. Grant was sent there because of “getting in trouble.” Tr. VI at
1566, 1570-71. Mr. Grant’s childhood is not discussed either. The words “poverty,” “poor,”
“neglect,” “abandoned,” “childhood,” amongst other relevant terms, are not cited a single
time during the trial. When referencing the juvenile facilities, Dr. Montgomery mentions Mr.
Grant’s siblings and that he did not know his father. Combined, Dr. Montgomery’s
references span two paragraphs —not even a full 18 lines of transcript. Tr. V at 1331-1332.
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to establish the brokenness of his life and the abuse that exacerbated his struggles. Mr.
Grant’s attorneys utilized none of this.

To say that Mr. Grant was appointed dysfunctional attorneys is a gross
understatement. In the midst of trying to save his life, Mr. Grant’s two attorneys found
themselves overloaded, underfunded, uncommunicative, and wholly unprepared. Much of
this was due to the fact that in the course of preparing for Mr. Grant’s trial, his counsel
married and divorced one another. In dealing with their breakup, they made a shambles out
of John Grant’s death penalty trial.

The chronology of events illustrates the complete failure of counsel. On Tuesday,
May 25, 1999, Amy McTeer, having barely started the practice of law, filed an entry of
appearance to represent John Grant as co-counsel in his death penalty trial, arguably the most
difficult type of proceeding a lawyer can undertake. Four days later, on Saturday May 28,
1999, she married her co-counsel in the case, James Bowen. Less than seven months later,
divorce proceedings were initiated. The divorce was finalized on January 19, 2000. John
Grant’s trial started the very next month. Both attorneys remained on the case, but barely
spoke to one another. As Bowen and McTeer’s affidavits indicate, there was a huge
breakdown in communication between the two, both before and after their divorce, that
affected counsel’s competence to represent Mr. Grant.

On top of the communication issues, counsel found themselves swamped. Even apart

from Mr. Grant’s case, lead counsel James Bowen was unable to devote the attention
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necessary for a capital criminal trial because of his competing docket. As he states in his
affidavit:

At the time of Mr. Grant’s trial, I was involved in three other capital cases

(Murphy, McEImurry, Banks).*® These were four of the worst cases of my life.

I ended up trying the cases back to back in a matter of a couple of months. On

top of all of that, I was handling a number of other non-capital murder cases

as well. I do not think it was possible to adequately prepare.

Ex. 23 at App. 90. See also Ex. 34 at App. 111-112, Affidavit of Amy McTeer.

But, there was something else that neither counsel, the trial court, or Mr. Grant knew
at the time, and something no appellate court has ever heard. At the time of Mr. Grant’s trial,
co-counsel Amy McTeer suffered from undiagnosed and untreated bipolar disorder, a major
mental illness. In 2012, the Oklahoma Bar Association launched an investigation into her
mental competency, eventually revoking her law license for many of the behaviors she was
already exhibiting at the time of Grant’s trial. As her affidavit attests to, Ms. McTeer was
self-medicating with prescription drugs (without a prescription) and alcohol before, during,

and after Mr. Grant’s trial.”’

Ex. 34 at App. 111-112. Jim Bowen entrusted an unstable,
brand-new lawyer to the most important part of any capital case: the second-stage closing

argument. The second-stage presentation is the one chance to convince a jury that a client

should receive less than death. Mr. Grant’s second stage was a disorganized, incoherent

BEach of these defendants received a death sentence under Mr. Bowen’s lead.

¥ After Mr. Grant’s trial, she was arrested multiple times, including for meth use and
assisting a prisoner escape. See https://tulsaworld.com/archive/court-approves-suspended
-nichols-hills-attorneys-resignation/article 9b3cb2f6-3c6f-59a3-ac5d-818136adf7d1.html
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mess. Not a single family witness was called. No evidence of mental illness was presented.
There was no mention of the broken relationship that spurred on this crime. As one juror told
us, Ms. McTeer just cried and begged for Mr. Grant’s life — the defense did not present any
witnesses to “help us not give him death.”

Ms. McTeer’s ineffective argument simply continued the incoherent first-stage effort
of lead counsel. Mr. Bowen suggested:

Was [the murder] over food? Was it because he didn’t get a big enough -- as

much food as he thought he ought to get? Well, that’s the only evidence we

have heard . . . .
Tr. VI at 1456. The theme of anger over a short food portion was avidly embraced by the
prosecution. In addition to demonizing Mr. Grant, it insulated the State’s failure to address
its employee’s inappropriate relationship with an inmate from consideration by the jury. Had
the role of the State’s negligence in this crime been acknowledged, the prosecutor may very
well have not pursued death in the first place.

The jury was not at all irrevocably committed to a sentence of death. Indeed, Juror
Marvin Yost has stated:

2. During the second phase of Mr. Grant’s trial when we were deciding

Mr. Grant’s punishment, I noticed that none of Mr. Grant’s family were at the

trial. During the deliberations, some of the other jurors questioned why none

of Mr. Grant’s family was there for him.

3. We, as a jury considered all of the information presented by both sides.

I would have been comfortable with a life without parole sentence, but I did

not feel like the defense presented enough of a reason to justify a sentence less
than death.
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4. I would have considered additional evidence from Mr. Grant’s family
in my decision if the defense had presented it.

Ex. 35 at App. 114, Affidavit Marvin Yost. Juror Cheryl Johnson has agreed:

2. Although it was mentioned that Mr. Grant had a large family, none of
his family testified. It appeared to me that Mr. Grant had no one other than his
lawyers to plead for his life.

3. At the conclusion of the second stage, I did not want to give the death
penalty. However, I did not feel like the defense lawyers provided me with
enough evidence to justify a sentence less than death. I really wanted and
needed an explanation for what happened (the crime) and more information
about who John Grant was and why his life was worth saving. The defense
lawyers did not provide me that. I believe that information would have been
important in the deliberations, and I would have considered it if it had been
presented.

4. I speculated that Mr. Grant and his victim had a romantic relationship
and something went wrong between them, but neither side presented any
evidence to support my theory. I was instructed only to consider the evidence
presented so I did not factor my theory into my decision.
5. If the defense lawyers would have confirmed my suspicions regarding
Mr. Grant’s relationship with Gay Carter and explained the role his family
history and childhood played in his ability to form and maintain relationships,
I would have voted for a sentence less than death and maintained that position
regardless of other jurors attempting to change my mind.
Ex. 33 at App. 109.
It takes only one juror to decide against death in order for that sentencing option to
be removed from consideration. Ex. 32 at App. 107. There was no reason Mr. Grant’s jurors

were not presented with the truth. Having even a simple discussion with their client would

have shown counsel that Mr. Grant could not open up about his childhood or life
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circumstances.”® An independent investigation into his history of trauma was essential —
indeed, required by Supreme Court law.*' It would have yielded compelling results.

Mr. Grant wanted to express his remorse. There is real poignancy in his words at trial.
Although he did not speak of the details of his relationship with Gay Carter (nor did the
prosecutor, defense counsel, or judge ever ask), he expressed confusion about and great
remorse for his actions:

Q Did you know Mrs. Gay Carter?
A Yes, sir, I did.

Q And how did you know her?

A I knew her pretty well.

Q So you knew her before you started -- before you did your last eighteen
months at Dick Connor?

A Yes.

Q Did you -- what did you think of Miss Carter?

A I thought she was a nice person.

Q She treat you well?

A Yes.

Q Were the two of you what you would call friends?

A Yes.

Q Did she ever do things for you like give you special treatment or give you
more food or something like that while you were in there?

A Yes.

39As discussed earlier, in large part due to the trauma he has suffered, Mr. Grant does
not like to talk about parts of his past or his feelings.

1See, e.g., Wiggins v. Smith, 539 U.S. 510 (2003) (finding trial counsel ineffective
after having abandoned their investigation into client’s background after having acquired
only rudimentary knowledge of his history from narrow set of sources). See also ABA
Guidelines for the Appointment and Performance of Counsel in Death Penalty Cases 11.4.1
(1989) (“The investigation for preparation of the sentencing phase should be conducted
regardless of any initial assertion by the client that mitigation is not to be offered.”).
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Tr. Vat 1371;

Q So she was real nice to everybody?

A Yes.
Q Did you consider her to be a friend of yours?
A Yes.
Q Did you consider her to be your only friend?
A No.
Q Was she -- was she your closest friend?
A T thought so.
Tr. V at 1372;

Q And did Mrs. Carter show you a lot of attention while you were working in
the kitchen?

A Yes.

Q Were you upset when you lost the kitchen job?

A T was kind of disappointed with myself.

Tr. V at 1373;

Q Did you ever talk about it to anybody about this?
A No. I don’t hardly talk to anybody.

Tr. V at 1375;

A. T am having a hard time believing it [the murder].

Q A hard time believing it? Why? Why are you having a hard time believing
it?

A Because it’s against everything that I was trying to accomplish.

Tr. V at 1376;

A T have a hard time explaining it to myself. I can’t explain it to somebody
else.

Q Okay. Nobody else can explain it. Can you explain it?
A No, I try to myself. I thought about it a lot.

Q Can you even explain it to yourself?

A I tried. Just don’t make no sense.
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Tr. V at 1378-79;

Q What would you like to say to [Gay Carter’s family]?

A I"d like to apologize to them even though I know they got their own opinion

and I respect that. But that’s -- I didn’t want that to happen just like you all

didn’t. I like to apologize. I used to speak to some of you all at work. I know

it’s hard for you all to accept that but I understand that. But it’s my -- I got to

apologize. Something I have to do even if you accept it or not.
Tr. VI at 1568;

Q Have you ever figured out why you did this?

A No. I got my own idea but it’s not nothing like, you know, speak up on

because I really don’t know, understand myself.
Tr. VI at 1569.

John Grant’s testimony reveals his remorse and his readiness to accept responsibility.
Because the defense lawyers gave the jurors nothing to work with, the jurors had no choice
but to go with the simplistic, yet inaccurate account with which the prosecutor would leave
them at the conclusion of the second-stage final argument: “[ Grant chose] a way of life that
most of us don’t follow. . . . He’s made bad choices. Some people just do that.” Tr. VI at
1613. The jury was never given an opportunity to genuinely understand John Grant or the

crime. Mr. Grant’s sentencing was disgraceful and should never have withstood scrutiny on

appeal.
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APPEALS

All of the deficiencies and failures in John Grant’s case should have readily come to
light on appeal. Some of the judges called foul on what transpired in Mr. Grant’s
representation. These dissenting voices were ignored, adding to the travesty of John Grant’s
story.

Mr. Grant’s conviction and sentence were affirmed twice by a judge who was himself
active in wrongdoing, soon disgraced and disbarred from the legal profession.’”” Ex. 36 at
App. 115, Sex Scandal Costs Former Appeals Judge Steve Lile. Just as Oklahoma Court of
Criminal Appeals (OCCA) Judge Steve Lile turned a blind eye to his own wrongdoings, he
ignored the wrongs that transpired at John Grant’s trial. After being presented a wealth of
information on appeal that could have and should have been discovered at trial — including
powerful testimony from nine family members who were never even contacted — Judge Lile
opined defense counsel’s failure to call any of Mr. Grant’s family members in mitigation was
not ineffective assistance. Ex. 4 at App. 15-16, (citing Grant v. State (Grant I), 58 P.3d 783,
799-800 (Okla. Crim. App. 2002)).

A fellow OCCA judge, Judge Charles Chapel, lodged a strong dissent to this finding.

In so many of the published death penalty opinions issued while he was on the court, Judge

32At the time of his review of Mr. Grant’s case, Judge Lile was grafting funds from
the State and wrongly involving himself in both his son’s drug case and his assistant/former
lover’s drug offenses.
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Chapel voted to affirm the death sentence. Yet, Judge Chapel plainly saw that John Grant’s
sentencing proceeding did not comport with constitutional requirements:

[T]he essential task . . . should have been patently clear: give the jury a reason

to spare his life . . . . [M]itigating evidence can only be presented if it is first

discovered. . . . [T]his obligation includes investigating and pursuing

mitigating evidence relating to the defendant’s background and family history.

... Capital counsel have no discretion, however, to simply neglect to seek out

such evidence. . . . [A]ll nine family members “were findable and would have

testified at trial if they had been asked.” . . . The family members painted a

rather depressing picture of the circumstances into which Grant was born and

in which he grew up.

Ex. 4 at App. 13-20 (Chapel, J., dissenting). Judge Chapel detailed the strong childhood
mitigating evidence that was missed due to trial counsel’s failings and concluded that to deny
this information could have affected John Grant’s jurors was to “deny the possibility for
human compassion and mercy.” Ex. 4 at App. 19.

A petition for certiorari was subsequently filed with the United States Supreme Court.
Thousands of petitions for certiorari are filed with the Supreme Court every year, and only
a minuscule fraction are granted. https://supremecourtpress.com/chance of success.html
(noting certiorari acceptance rates usually vary between 1-3% annually). While sifting
through thousands of petitions, Mr. Grant’s case stood out: the Supreme Court could see
there was something extremely wrong. The Supreme Court granted certiorari, vacated the
judgment against John Grant, and remanded the case to the OCCA for further review in light

of a then-recent case, Wiggins v. Smith, 539 U.S. 510 (2003) (finding ineffective assistance

of counsel after attorneys failed to investigate potential mitigating evidence).
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At the United States Supreme Court’s direction, the case went back to the Oklahoma
Court of Criminal Appeals, once again before Judge Lile, as he was the one who wrote the
original opinion. Even though the Supreme Court telegraphed a message to the court that it
should reconsider its decision in light of Wiggins, Judge Lile wrote that “[t]he Wiggins case
does not change our decision.” Ex. 37 at App. 122, Grant v. Trammell, 727 F.3d 1006, 1027
(10th Cir. 2013) (Briscoe, C.J., dissenting in part) (citing Grant v. State (Grant II), 95 P.3d
178, 181 (Okla. Crim. App. 2004)). More shocking was the reasoning Judge Lile employed:
“Grant’s childhood . . . was a matter of choice.” Ex. 37 at App. 123 (citing Grant 11,95 P.3d
at 180). “Grant ‘chose to steal at an early age.”” Ex. 38 at App. 138, Grant v. State (Grant
11),95P.3d 178, 184 (Okla. Crim. App. 2004) (Chapel, J., dissenting) (citing 95 P.3d at 180).

(133

He was not ““abused sexually or physically by those in authority over him.”” Ex. 38 at App.
138 (citing 95 P.3d at 180).

We submit no one chooses his childhood, and Mr. Grant certainly did not choose:

. to be abandoned by his father;

. to be born into a family of nine children where he was the least wanted child;
. to suffer racial discrimination within his own family;

. to be neglected to the point of pathological abuse;

. to grow up in abject poverty;

. to need, yet fail to receive, psychiatric care before he was five years old;

. to need to steal at age nine to put clothes and shoes on his younger brothers

and sisters; and
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. to be housed at juvenile facilities where he would be beaten and abused.
Judge Lile’s pronouncement that John Grant’s childhood was the childhood he chose is
shocking to the conscience.

Judge Chapel’s scathing dissent, in response to Judge Lile’s affront to the Supreme
Court and standards of basic decency, should be read by the members of this Board in its
entirety. We offer an excerpt:

Some people just can’t take a hint. On October 6, 2003, the Supreme Court of
the United States responded to John Marion Grant’s petition for a writ of
certiorari, arising from this Court’s rejection of his direct appeal from his
capital conviction, by granting the petition, summarily vacating the judgment
of this Court, and remanding the case to this Court, “for further consideration
in light of Wiggins v. Smith, 539 U.S. 510, 123 S.Ct. 2527, 156 L.Ed.2d 471
(2003).” In a capital case like Grant’s . . . intervention by the Supreme Court
at this stage of the appellate process is rare and remarkable. One would think
that this Court would issue a careful, thoughtful response. That has not
happened.

[T]oday’s majority makes a factual claim that is radio-talk-showesque,
especially from the perspective of anyone familiar with the horrifying realities
of childhood abuse, neglect, and exploitation of any kind. The claim: it is the
child’s fault. The majority writes, “Grant’s childhood, unlike Wiggins’ life[,]
was a matter of choice.” Wow.

Grant chose to be abandoned by his father just after he was born; to be the
sixth of nine children born to a mother who did not have the means or the
wherewithal to care for her huge family; to never have a father figure living in
his home; to be raised largely by his older sisters; to be “dirt poor,” without
indoor plumbing or a family car; to live in run-down, dangerous, and
crime-ridden neighborhoods; to be bused to schools far from his home; etc.
The majority apparently concludes that because the record does not suggest
that Grant was “abused sexually or physically by those in authority over him”
(as Wiggins was), and because Grant “chose to steal at an early age,” his entire
depressing childhood was his own “choice,” and really not particularly
mitigating at all.
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The majority also apparently sees nothing mitigating in the testimony of
Grant’s sister that his early thefts involved getting clothing and shoes for his
younger siblings. It strikes me that Grant has run across a remarkably
unsympathetic Court, but I am not so sure that a jury would be so unwilling to
see Grant’s sad childhood for what it was and to see the mitigating impact of
this personal history. The question is not whether Grant’s background, family
history, and some of his positive traits could excuse his cruel murder of Gay
Carter. They certainly could not. The question is whether there is a “reasonable
probability” that at least one juror—and it would only take one—could be
sufficiently moved by the circumstances of Grant’s life to choose to spare that
life from execution. I continue to believe that there is enough of a chance that
this could happen that we should leave it to an actual jury, provided with the
array of mitigating evidence that Grant’s original jury never heard, to make
this call. This Court should not be making this life and death determination.

Ex. 38 at App. 132-138.

When John Grant’s case made its way through habeas review in federal court, another
powerful dissent issued. This time the dissent was by Chief Judge Mary Briscoe, then Chief
Judge of the United States Court of Appeals for the Tenth Circuit at the time. Judge Briscoe,
a former longtime federal prosecutor, found the OCCA made at least seven errors that were
not minor or highly debatable, but rather, even under the steep deference owed to state court
decisions, “clearly contrary to, and rebutted by, the record.” Ex. 37 at App. 123. Judge
Briscoe discussed these errors at length. Ex. 37 at App. 116-131. Judge Briscoe agreed with
Judge Chapel regarding Judge Lile’s characterization of Grant’s childhood as a “matter of

choice,” calling it “indeed offensive.”* Ex. 37 at App. 123. “[I]t is my view that Grant has

33 Judge Briscoe cited the United States Supreme Court case of Roper v. Simmons, 543

U.S. 551 (2005) to counter Judge Lile’s offensive “choice” conclusion. “The statement is
clearly inconsistent with the more sympathetic views expressed by the Supreme Court
regarding juvenile offenders.” Judge Briscoe detailed how the Supreme Court has
(continued...)
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established that he was deprived of the effective assistance of counsel and is thus entitled to
federal habeas relief in the form of a new sentencing proceeding.” Ex. 37 at App. 117.
With three powerful dissents at different stages and a grant of certiorari — each of
which is nearly unheard of, let alone in combination like this — it is clear there was something
patently wrong with Mr. Grant’s capital trial representation. The appellate judges knew only
a fraction of the abuse Mr. Grant had been subjected to. They didn’t know what had really
been going on for a long time at Dick Conner Correctional Center. They did not know
attorney Amy McTeer’s struggles, or what was going on in her and James Bowen’s personal
lives while they were entrusted to fight for John Grant’s life. If these issues had been
brought to light for consideration at the same time as the mitigation deficiencies, John Grant
may have received relief through the appellate process. This Board is the last line of

procedural defense to cure the patent injustice this case represents.

33(...continued)
recognized that juvenile offenders — like Mr. Grant was when he entered the horrific juvenile
system —lack maturity, which results in “impetuous and ill-considered actions” and decisions
“as any parent knows and as the scientific and sociological studies . . . tend to confirm.”
“[JJuveniles’ ‘own vulnerability and comparative lack of control over their immediate
surroundings mean juveniles have a greater claim than adults to be forgiven for failing to
escape negative influences in their whole environment.”” Ex. 37 at App. 124.
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JOHN GRANT TODAY

John Grant lives peacefully today in a single cell at Oklahoma State Penitentiary
(OSP). He is sixty years old, has no teeth, and is going blind from glaucoma.** He will stay
single-celled (and almost certainly stay at maximum-security OSP)** whether he is put to
death by the State this month, or if his sentence is commuted to life without parole.

In 2019, he was recommended for a unit orderly position on H-Unit. Ex. 40 at App.
141, Assignment Form. This is a highly coveted position because there is only one unit
orderly*® for each side of H-Unit. To be recommended, multiple staff members must sign off
on a recommendation for hire. While Mr. Grant chose not to proceed with serving in this
position because of his failing eyesight and his concerns with how that might impact his
performance, it is still a high honor to be recommended. The recommendation carries with
it a sign of confidence from staff — a rare accolade on death row — showing he is not
considered a threat. See also Ex. 21 at App. 87; Ex. 41 at App. 142, Affidavit of Oscar

Patterson II1.

**Prison records reveal Mr. Grant’s teeth were removed approximately 25 years ago,
although bone fragments were left in his gums. Records also show Mr. Grant suffers from
advanced glaucoma. The prison, however, has effectively stopped medical treatment for this
deteriorating condition. Ex. 1 at App. 1-2.

33 Although he has had misconducts in the past, he has not had one since November
4, 2009, almost twelve years ago. See Ex. 39 at App. 139-140, DOC Records excerpts.

**Orderlies are allowed to walk freely in their respective units when performing
janitorial duties. They also work closely with prison staff for staff-assigned duties, as well
as assist inmates with obtaining actual services, i.e. filling out requests to staff, medical
request forms, canteen slips, etc.
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Mr. Grant earned his GED in 1991. Ex. 42 at App. 143, Certificate of High School
Equivalency. His days now are spent continuing to seek out education and knowledge.
Although his vision is bad, he still has a TV and loves to talk about the science and history
programs he watches on the local PBS television station. He has an inquisitive mind, always
searching and grasping for truth and knowledge. As noted, Mr. Grant desires to be in
“learning mode.” Each time he meets a new member of our office, he has questions for them
about life, things they have learned, and things he is currently wrestling with. He has his own
sense of integrity and principle. Though some of the other inmates on the row can be
disruptive at times, Mr. Grant is one of the first to speak up if one of the men — especially
those who are mentally or physically challenged — is being abused or taken advantage of in
any way. No matter how much Mr. Grant may like or dislike someone, Mr. Grant does not
tolerate mistreatment of others. His sense of right and wrong is very strong, and no doubt
influenced by the life he has lived. Although he is one of the clients with a sometimes
“crusty” exterior, he is also one of the few to make sure to always call and wish us happy
birthday; to talk about the Roosevelts after watching a Ken Burns documentary on PBS; to
ask what our kids are learning in school; to ask how my mother is after my father tragically
died three years ago; to share his battles of personal growth; and to question the existence of
God and how or if His love makes sense in all of this sadness. He never misses the
opportunity to quiz us on who sings a certain song; to ask us if we have ever eaten a specific

type of candy from his childhood; to call to tell us not to come visit him when he contracted
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COVID because he was worried about our safety; and to laugh when one of us talks about
a pet cat, whom he has dubbed “Dustbuster” because of its fluffy tail.

Mr. Grant is who he says he is. He holds himself to a high standard when he thinks
he has messed something up. He wants people to be genuine and he works to be genuine in
his own life too. Mr. Grant does not trust most people. Truthfully, why should he? After
the life he has been dealt, it is hard to imagine any person would emerge ready to trust. But,
through openness and consistency, Mr. Grant has softened to the point of being vulnerable
with some people. As he learns he can trust someone, he is the most loyal of loyal. When
there are setbacks, he gradually reminds himselfto be open once again. When it comes down
to it, Mr. Grant has suffered from some of the worst frailties of humankind, but has come out
of it with real human dignity.

CONCLUSION

We as actors in a system that purports to dispense mercy cannot now label Mr. Grant
a monster. It was our system that helped shape his life and the many other youth who were
left for naught. We must take responsibility for that and offer John Grant the rehabilitation
he needed from the beginning. We are not asking that there be no punishment. We in no
way want to ignore the devastation caused to Ms. Carter’s loved ones. We agree punishment
is right and deserved. We ask that John Grant not be executed. He is a changed man — an
ever-changing man — who has been so neglected and abused by our society and is now
deserving of grace and mercy. He can repay his debt to society, and more specifically to Ms.

Carter’s family and loved ones, through a sentence of life without parole.

48



At the end of the day, regardless of someone’s actions, mercy can be extended if we
as a society choose to act in a way that approaches darkness with light. We see newness in
this Board. We see people equipped with the hearts and minds to weigh these heavy
questions. We see people who understand the necessity of punishment while also
understanding the role of rehabilitation and mercy. We see people who understand that those
qualities only bear fruit if someone in need of grace is given an actual chance.

We are here now asking for mercy for a man who has been devastated by the
senselessness of his own actions. Mr. Grant has spent every day since that fateful moment
racking his brain to understand why he did what he did. He has truly sought to understand
the “why” for himself and change accordingly.

We submit that few are more deserving than Mr. Grant of this precious gift of mercy

and grace. We humbly request a clemency recommendation.
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SOCIAL HISTORY

John Marion Grant

Prepared by Teresa A. McMahill, A.C.S.W.
September 6, 2005

Birth and early years

John Marion Grant was born in Oklahoma on April 12, 1962, the sixth of nine
children born to Ruth Lee Alexander Grant. John and his older siblings—Kenneth,
Ronnie, Laronda and Ruth Ann—were fathered by Walter Grant (though there is some
guestion about Kenneth’s paternity). A year before John was born, Ruth gave birth to
Norman, who was obviously fathered by a white man. She and Walter were already
separated at that point, and he had moved to California. Nonetheless, Walter returned to
Oklahoma for Norman’s birth, and it was during that visit that Ruth became pregnant
with John. Three children were born to Ruth after John, Andrea and O.C.I1I, whose
father was O.C. Frazier Jr., and Greggory. Ruth’s mentally ill cousin was allegedly
Greggory’s father.

Ruth rarely received any financial assistance from her children’s fathers. In order
to support her family she worked under the table as a domestic and collected public
assistance. When she got home from work, Ruth was exhausted and would retreat to her
bedroom. At those times, the children knew not to disturb her. Ruth’s long absences and
her isolation when she was at home left the responsibility of raising the younger children
to Laronda and Ruth Ann, who bitterly resented this. When their mother and older sisters
were all gone, John, Andrea, Greggory and O.C. Il were left to fend for themselves.
Greggory remembers being home alone frequently from the time he was in kindergarten.
Other siblings report that when they got home from school they would often find John
sitting on the porch—Ilocked out and crying.

John was very fragile emotionally. “He was more sensitive,” Ruth Ann recalls.
“In our environment you couldn’t be like that.... When our dog was put to sleep John
cried. In the black culture, you don’t cry over a dog dying.” John was easily frustrated
and quick to get angry, O.C. Ill says. “He would hold it in so much. It would just come
and he’d sob and cry.” According to Andrea, when John would cry Ruth would ask him,
“Are you crazy? Why you cryin’? You got nothin’ to worry over.” Andrea says that
their mother never tried to determine what was at the root of John’s pain.

It appears that Ruth had little connection to her children. “She didn’t hardly talk
to us,” Andrea recalls. “lI don’t think she liked us.” Ruth Ann felt like she was always
trying to be accepted by her mother. *“She was never maternal.... She tried as she got
older. It was difficult for her because that’s how she was raised.” Greggory remembers
getting only *“occasional hugs” from his mother, and that she “wasn’t a loving mom.” A
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strict disciplinarian, Ruth once beat Greggory so hard with an extension cord that it left
marks for days. “I think it was on the verge of child abuse,” Greggory says. “I don’t
know if she was punishing me or taking out her emotions on me.” Because of their
mistreatment, Andrea believes that she and her siblings are incapable of loving. “We
don’t know what love is. We don’t even love our own kids.”

The value of an education was never stressed in the Grant household. Ruth did
not ever ask about her children’s grades or help them with their homework, and rarely
attended school functions. O.C. Il claims that Ruth, who only had a sixth grade
education, was very involved with his teachers, but other family members say that their
mother never set foot in their schools. The one exception occurred when Ruth attended a
PTA meeting at Ruth Ann’s urging. She reports that her mother showed up in her “after
5 clothes.” Ruth Ann was embarrassed and never invited her mother to her school again.
She recalls, “Mama was always trying to meet a man. When she died, she had a lover
who was 50 years younger than her.”

Ronnie and Kenneth

John’s two older brothers, Ronnie and Kenneth, moved to California when John
was two years old. They rarely visited and when they were in Oklahoma “they’d do their
own thing,” Greggory recalls. He did not even know that Ronnie was his brother until he
was ten years old. By that time, Kenneth had moved back to Oklahoma and the younger
children were getting to know him. Ronnie’s infrequent visits were not welcomed,
according to Ruth Ann. “Ronnie used to torment my younger siblings. Ken cussed us
out, too. They felt superior. | remember Kenneth saying, ‘Life was good until you guys
came along.” ” Andrea describes Ronnie as a “...foul, jerk of an ass” who tortured John.
“He’d shove him, throw him against the wall, and call him an ugly bastard.” O.C. I
remembers that “every time Ronnie came here it was wild.” Mercifully, Ronnie did not
ever stay long. “He was more like a stranger than an older brother,” O.C.I1I recalls.
Andrea believes that at least some of John’s crying was due to Ronnie’s emotional and
physical abuse.

Domestic violence

Their household was a violent one, family members report. When Ronnie and
Kenneth would visit, they would have terrible fights—breaking furniture and pummeling
one another. It was Ruth’s choice of men, however, that created the greater turmoil.
Two particularly frightening episodes stand out for John’s siblings, and as John was
present for both of them, it is likely that he was traumatized by them as well. The first
incident occurred in 1966, when John was five years old. It was at night, and Ruth’s
lover broke into the house by crawling through the window in the girls’ room. He then
went into Ruth’s bedroom and sometime later his wife and sister-in-law showed up and
began beating Ruth. She kept screaming to her children, “Call Aunt Rosetta! Call Aunt
Rosettal”, but they were not allowed to use the telephone and did not know how to place

McMahill Affidavit, Exhibit 3
Social History — John Marion Grant

Page 2 of 6

John Grant Clemency
Page 4 of 143



a call. After Ruth’s paramour and assailants left, she was taken to the hospital, where she
remained for six weeks. “There was blood everywhere,” Ruth Ann recalls.

John and his siblings were sent to live with relatives while their mother
recuperated. They were parceled out according to color, with the lighter children going
to stay with their aunt LueJean, and the darker ones with their maternal grandfather. As
he was one of the darker children, John was sent to live on his grandfather’s farm, a not
altogether pleasant experience for him. According to Ruth Ann, there was a mean turkey
on the farm who would only chase John. “He’d be scared, crying. Nobody would stop
the turkey, they just laughed.”

Move to Oklahoma City

Shortly after Ruth was released from the hospital, her brother Clayton arranged
for her to move to Oklahoma City. “We fled Ada to get away from other people’s
husbands,” Andrea claims. “[Ruth’s sister] LueJean...and Clayton...[were] trying to get
her away from partying and being the town whore.” Clayton purchased a home next door
to the house he was living in, and Ruth and her family moved into his former house.
Ruth’s trouble with men was not confined to Ada, however. Shortly after moving to
Oklahoma City, Ruth took up with a neighbor named Eric Booth. Eric, a widower with
33 children, was violent, and Clayton begged Ruth to end her relationship with him. One
Saturday morning, with Eric in Ruth’s room and the children gathered around the
television, things were clearly getting out of hand. O.C. Ill ran to get Clayton, who
rushed over brandishing a rifle. John and his siblings were all screaming, “Uncle
Clayton’s got a gun! Uncle Clayton’s got a gun!”” Clayton then ran into Ruth’s bedroom,
where Eric was holding Ruth hostage, and began firing. The children streamed into the
bedroom and began pummeling Eric with anything they could get their hands on. One of
them smashed a catsup bottle on Eric’s head. “I thought it was blood,” Greggory recalls.
Eric, who apparently dodged Clayton’s bullets, dashed off, and Ruth Ann remembers
thinking “good riddance!”

Favoritism

As did their relatives, Walter and Ruth both favored their light skinned children.
Consequently, Ruth Ann, Norman and O.C. Ill, the “high yellow” offspring, were given
preferential treatment over their darker siblings. Consequently, Walter acted as if John
was not his son. The two or three times Walter visited his children he showered affection
on Norman, whose biologic father was white, and ignored John. When the children got
older, Norman had his own bedroom and was allowed to entertain his girlfriends there.
John and his siblings were not even allowed to have friends in the house, let alone visit
their shared bedroom. “He even smoked marijuana in his bedroom!”, Greggory recalls—
with obvious bitterness. Later, when John and Norman landed in jail at the same time,
Ruth held a bake sale to raise bail for Norman, while John ended up serving his entire
sentence. “We talked about it [and observed], ‘She sure hustled to get Norman out and
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left John still sitting there’,” Greggory remembers. In addition, Ruth belittled John and
physically disciplined him more than the other children. Several siblings remember John
getting beaten with an extension cord with some regularity. “It was awful when John got
it with the extension cord,” Ruth Ann says. “He was crying, and | could hear the licks.”

Though all of the children wore hand-me-down clothes, Norman got the best of
these. John, next in line after Norman, was forced to wear Norman’s old clothes, even
though Norman was much shorter than John. Norman also received more medical
attention that his siblings. “If Norman scratched his knee, he’d be at the doctor’s so
damn quick,” Andrea recalls. “When we were sick, we’d just be sick.... | remember
John got hit in the eye...with a wire hanger...once. | thought his eyeball was going to
pop out.... | think it was two days later when my mom took him to the doctor.”

In addition to the discrimination based on color within the family, John and his
siblings’ birth orders and who their fathers’ were influenced how they were treated. John
became the invisible child, wedged between Norman, one year his senior, and Andrea, a
year younger. And because Ruth was still in love with O.C. Frazier Jr., her two children
with him, Andrea and O.C. Ill, were favored. With his dark color, the timing of his birth
and his paternity, John was born with three strikes against him. *...John was known as
the bastard of the family,” Andrea comments sadly. “He was a throw away kid.”

Love of animals

One of the few things that brought John pleasure were animals. Clayton had a
few horses and some dogs, and when his family moved next door to Clayton, John was in
seventh heaven. Greggory’s first memory of John is of him interacting with animals.
“John loved horses and he was good at riding them.” O.C. remembers that John
especially liked Clayton’s horse named Big Red. “Other than John, no one could touch
that horse but my uncle.” Andrea believes that John bonded with animals much better
than he did with people. “He’d play with rabbits, dogs, snakes and honey toes [frogs],”
but Clayton’s dog Katie was John’s favorite. “He used to take this push-mower and mow
people’s lawns. Katie would be on one side of him,” Andrea recalls. “They’d be going
down the street like they was best friends!”

Move to projects

After living next door to her brother for eight years, Ruth decided to move her
family into Forrest Oaks, a subsidized housing project a few blocks away. According to
O.C.1I, “Mama moved to the projects because she could get her own bathroom....”
John, who was then 13 years old, lived for a short period of time with his uncle Clayton
before he joined his family. “He didn’t want to live [in the projects],” Greggory claims,
[and] Uncle Clayton was the only father figure he had.” John also did not want to move
even five blocks away from Big Red and Katie. He eventually joined his family in
Forrest Oaks and shortly thereafter Clayton sold his animals. Greggory believes the loss
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of the pets, who were literally John’s best friends, affected him “pretty negatively.... We
didn’t have any animals in Forrest Oaks.” John also interacted much less with Clayton
after the move. “It was only a few bocks away...[but] we didn’t see Clayton a lot.... It
was hard on John,” Greggory adds.

Living in the projects exposed John to a lifestyle that would soon trigger his
downfall. *“Everything went haywire when we moved to Forrest Oaks,” O.C. Il claims.
“We started mixing with kids who had single parents and were unsupervised.... | had to
fight my way to the bus stop in the morning.... I’d see kids breaking into cars, breaking
into apartments.” John started hanging out with older boys, Greggory recalls. “He could
have been with these guys because he had no father figure.” John soon started getting
into fights and stealing. “These guys were experienced criminals who knew the ropes.
Guys his age hadn’t gotten to that level,” Greggory adds. John’s siblings began to
suspect that John was using PCP or harder drugs, but they only had direct knowledge of
his use of marijuana and alcohol. “All of us have drug and alcohol problems,” Andrea
claims, but [the others] won’t admit it.... Ronnie has been a drug addict since he was 18
or 19.”

In spite of his increasing problems, John remained devoted to his family.
Greggory and O.C.II1 both have fond memories of time spent with their older brother.
“He would always talk to me. We’d go into the forest and do boy things.... I love my
brother.” John would tell Greggory, “Don’t do what I’ve done...live a right life.” John
would often get in fights to protect his younger siblings. “I remember | was about to get
into a fight with some kids and he beat them up,” Greggory recalls. “l don’t know if it
was a nice thing to do, but growing up in the ghetto, it’s a good thing. He loved his
brothers and sisters.” O.C. 1l concurs. “If anybody tried to mess with me he would have
my back.” When his siblings or mother needed anything, John often provided it. “I
guess he stole the money he gave Mom,” Greggory speculates. “She would question it
but still took it.” When they needed food, John would produce it, and clothes as well.
“John stole a pair of shoes for me that | needed for school,” O.C.I11 recalls. Andrea adds,
“If we had to go on a field trip he’d get us food to take along so we wouldn’t be
embarrassed.... We got a free lunch at school but not on field trips.... We had nothing to
take for a sack lunch.”

Mental disorders in family

Even after the move to the projects, John continued to cry. “He cried because he
wanted to [leave Oklahoma City] and pursue his art. He was a good artist,” Andrea
recalls. “Sometimes he’d cry about nothin’, no reason | could tell.” Ruth blamed John’s
apparent depression on the fact that her own mother died when she was pregnant with
John, making her depressed. No treatment was ever sought for John, or for his siblings
who were obviously struggling with depression and other mental disorders. According to
Andrea, “Most of us are depressed.... | don’t want to be alive.... I’ve attempted suicide

McMahill Affidavit, Exhibit 3
Social History — John Marion Grant

Page 5 of 6

John Grant Clemency
Page 7 of 143



[and my] sisters said they would like to.” Laronda recently attempted to Kill her
daughter, and tore up her bedroom because she was convinced someone was in it.

Incarceration/family moves to Portland

O.C.1I has very few memories of John after the move to the projects. “I didn’t
see him too often. He was in and out of jail.” Andrea remembers that John was
frequently sent off to juvenile homes and would be home for only a few months at a time.
“He was mostly locked up for stealing clothes and shoes for us little ones.” In 1979,
when John was 18 years old, Ruth decided it was time to leave the projects—and
Oklahoma City. “I think she wanted a fresh start,” Greggory speculates. She was at her
wits end with John.” O.C.I1I believes that his mother also wanted to “save the youngest
three.” Ruth picked far away Portland, Oregon, to be their new home, presumably
because O.C. Frazier Jr. was living near by. According to Andrea, “My baby brother had
come up to visit our dad in Vancouver [Washington], and he was talking about maybe
getting back together with my mom, so we came to Portland, but they didn’t get back
together. Probably his wife broke them up.” Other than O.C. Jr., Ruth did not know a
soul in the Portland area. “We ended up here with nothin’,” Greggory recalls. “We had
no relatives in Portland. Mom just picked a church from the yellow pages and we stayed
with a member of that church.” Six months later, Ruth and her children moved into a
rooming house.

Loss of contact

After moving to Portland, John’s siblings have had less and less contact with
John. Though expressing great love for their brother, they each have their own
justifications for not staying in touch. The more likely explanation is that they
themselves are too damaged to provide support to another human being. Nonetheless,
those interviewed unequivocally stated their willingness to testify on John’s behalf at any
future hearing or trial.
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STATE OF OKLAHOMA

OKLAHOMA COUNTY

DECLARATION UNDER PENALTY OF PERJURY
)
)
)

I declare under penalty of perjury that the following statements are true and correct:

My name is Luelean Johnson. Ireside at 3220 N.W. 33rd Street, in Oklahoma City,
Oklahoma, 73112.

I am John Grant’s maternal aunt, sister to John’s mother, Ruth. I have known John
since he was born. I lived in Oklahoma City and Spencer while Ruth was in Ada, but

I saw the family on and off for visits. Sometimes when I was young I stayed with
Ruth.

John’s mother Ruth and [ grew up in Allen, Oklahoma. There were seven children
in our family. Ruth was ten years older than I, she was like my second mother. Ruth
left home at around 15, because her stepfather (my father) was critical of her and
picked at her. My Mother didn’t approve of how he treated Ruth; she was sad when
Ruth left, but thought it was better for Ruth. Ruth went to live with a cousin in Ada.
For a while Ruth worked in the fields, but then later she worked in a house and got
room and board. Ruth lived there until she married Walter Grant.

John’s family lived in terrible conditions in Ada. There was no running water in the
house. They had a very hard life in Ada. Ruth never got any help from the men in her
life or from her children’s fathers. Ruth was on her own.

I remember one time in Ada when Ruth was beaten up by one of her boyfriends. I got
there the day after she had been beaten. I got there because I knew the kids would
need help. Ruth had to go to the hospital. I stayed with the kids while she was sick.

Not too long after she was beaten, Clayton brought Ruth to Oklahoma City. He was
worried about Ruth. They moved next door to Clayton at first, but then moved to
government assisted housing in the projects. Things were rough for the kids in the
projects.

Clayton tried to look after Ruth while she was in Oklahoma City. The boyfriend that

Declaration of Lueljean Johnson
Page 1 of 3

Grant v. Mullin
05-CV-0167 TCK-SAJ
Petition for Writ of Habeas Corpus

John Grant Clemency
Page 9 of 143

Attachment F



McCalmont
Text Box
Grant v. Mullin 
05-CV-0167 TCK-SAJ
Petition for Writ of Habeas Corpus

Attachment F


10.

11.

12.

13.

14.

15.

had beaten Ruth in Ada came looking for her, and Clayton ran him off to keep him
away from Ruth.

Ruth had a lot of men in her life. A lot of times they were younger men. She didn’t
really have a father in her life, 1 think she may have been looking for that. But the
men did not stay with Ruth and John never had a father figure in his life.

I remember that John cried a great deal as a child. He would be off by himself,
separate from the other kids and cry. He had needs that were not being met and that
he needed a lot of help. The crying was bad enough that when John was about five
or six years old I suggested his mother, Ruth, have a doctor look at John, but { do not
know if anything was ever done about it, but I never heard that anything was done

John was a strange child. T would always have to call him out to make him come over
to get a hug. He would always be by himself and not interacting much with the other
kids.

The kids in Ruth’s family had very little. When I saw one of them in need, I tried to
get clothes for one of them, and then they would pass the clothes on to their brothers
and sisters.

When John was a young child he was sent away to various juvenile institutions. [
never talked with him about what it was like for him at those places. We felt like it
was terrible for him to go away at that young age.

Ruth had five children under the age of five at one point. She lived on aid to families
with dependant children and worked outside the home cleaning houses. There was
too much to be done to give any one child much attention and John got less attention
than the other children because he was always off on his own.

Ruth’s oldest girl, Laronda, who was fourteen when John was born, had responsibility
for the younger children. But she was just a kid herself and it was too much for her.
Laronda left home and she had a baby of her own by the time she was 18. After
Laronda left, the care of the kids fell to Ruth Ann. Ruth Ann was just a child herself,
far too young to have care of the other kids.

Ruth Ann is bitter now about having had to look after her brothers and sisters. But
Ruth (John’s Mother) did the best she could with what she had.
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16.  Laronda has mental health problems now. It was probably bad that she had the care
of the kids in the family. Recently I heard that Laronda barricaded herself in her
house and wouldn’t let anyone, even her kids, inside. I visited Laronda shortly after
her Mother’s death. Everything was fine for a while during the visit. All of the
sudden Laronda snapped. She started with her daughter who was with me. She
started talking about restraining orders and other things we didn’t understand. She
just flipped. I don’t think Laronda is well.

17. I declare under penalty of perjury that the foregoing is true and correct.

Executed on this 27th day of September, 2005. %ﬁ W}/L’
/LQQ.QZ«M

LueJealr] ohnson,bf)eclarant

Mike Evett, Witness
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GRANT v. STATE

Okl. 801

Cite as 58 P.3d 783 (Okla.Crim.App. 2002)

Therefore, counsel’s failure to object did not
amount to deficient performance.

[45] 790 Grant also claims that the fail-
ure of his counsel to make proper objections
to the vietim impact evidence constituted in-
effective assistance. We dealt with counsel’s
performance with regard to the victim impact
evidence in our discussion of proposition
nine. Our conclusion was that trial counsel
made reasonably strategic decisions; there-
fore, his performance was not deficient.
Grant has not shown that trial counsel’s con-
duct fell below reasonable standards of pro-
fessionally competent assistance in any area.

IX. CUMULATIVE ERROR

191 Grant urges us to consider his pro-
posed errors in a cumulative fashion in prop-
osition fifteen, if we find that none of them
individually necessitate reversal of his convie-
tion and sentence. We have reviewed the
case to determine the effect, if any, of
Grant’s alleged accumulation of error. We
find, even viewed in a cumulative fashion, the
errors we identified do not require relief.
Woods v. State, 1984 OK CR 24, 110, 674
P.2d 1150, 1154.

X. MANDATORY SENTENCE
REVIEW.

192 Title 21 0.8.1991, § 701.13, requires
this Court to determine “[wlhether the sen-
tence of death was imposed under the influ-
ence of passion, prejudice or any other ar-
bitrary factor; and whether the evidence
supports the jury’s or judge’s finding of a
statutory aggravating circumstance.” Suffi-
cient evidence existed to support the finding
of the three statutory aggravating circum-
stances. Grant was in prison serving a sen-
tence for conviction of a felony; he had
been convicted of felonies involving violence;
and based on his prior violent past and the
violence of this crime, the jury could rea-
sonably conclude that there was the exis-
tence of a probability that the Grant would
commit criminal acts of violence that would
constitute a continuing threat to society.

193 After reviewing the entire record in
this case, we find that the sentence of death
was not imposed because of any arbitrary

factor, passion, or prejudice. The facts of
this case and the overwhelming evidence of
the aggravating circumstances simply war-
ranted the penalty of death.

194 We find no error warranting reversal
of Grant’s conviction or sentence of death for
first-degree murder, therefore, the Judgment
and Sentence of the trial court is, hereby,
AFFIRMED.

LUMPKIN, P.J., JOHNSON, V.P.J., and
STRUBHAR, J., concur.

CHAPEL, J., dissents.

CHAPEL, Judge, Dissenting:

11 On November 13, 1998, John Marion
Grant killed Gay Carter by laying in wait for
her, grabbing her, dragging her into a tiny
room at the Connor Correctional Center, and
repeatedly and brutally stabbing her to
death. Grant had previously worked for
Carter, who was a civilian cafeteria supervi-
sor. According to Grant she had always
been kind to him, and he considered her his
“friend.” Grant’s only prior dispute with
Carter was a disagreement relating to his
breakfast tray on the day before the murder
and again on the day of the murder. On
both occasions, however, he threatened Car-
ter; and after breakfast was over on the
second day, he killed her.

12 The vicious and unprovoked attack was
observed by eyewitnesses, and Grant was
apprehended afterward still holding the mur-
der weapon. Thus there was never any
doubt that it was Grant who killed Carter.
In addition, because Grant had no significant
history of mental illness, nor did any doctor
ever determine that he was insane, an insani-
ty defense had no realistic chance for success
at trial. Furthermore, because Grant com-
mitted the murder while serving a 130-year
prison sentence for four armed robbery con-
victions, two of the three aggravating circum-
stances alleged in his capital trial were es-
sentially incontrovertible (i.e., prior violent
felony conviction(s) and that the murder was
committed while serving a felony prison sen-
tence), and the third was practically a given
as well (i.e,, that he posed a continuing threat
of future violence).
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802 Ok

13 Consequently, the essential task of
Grant’s assigned counsel at trial, though dif-
ficult to be sure, should have been patently
clear: give the jury a reason to spare his life.
Counsel was certainly obligated to hold the
State to its burden of proof throughout and
to defend the case to the best of his ability.
Yet the circumstances of the crime and
Grant’s history compel the conclusion that
effective assistance could only be provided in
this case by attempting to give the jury (or
at least a single juror) some reason to spare
Grant’s life.!

74 The goal of persuading jurors to spare
the life of a person that they have already
convicted of first degree murder can be pur-
sued at trial through any number of different
approaches, such as attempting to “human-
ize” the defendant, suggesting that he de-
serves some sympathy or mercy because of
the circumstances of his life history, present-

1. In Oklahoma a jury can only sentence a defen-
dant to death if it first finds that at least one
statutory aggravating circumstance exists in the
case and that the aggravating circumstance(s)
outweigh the mitigating circumstances in the
case. See 21 0.S.1991, § 701.11. Yet even when
a jury has made both of these findings, it none-
theless remains free to sentence a defendant to
life or life without parole. See Carpenter v. State,
1996 OK CR 56, 929 P.2d 988, 1000; Walker v.
State, 1986 OK CR 116, 723 P.2d 273, 284, cert.
denied, 479 U.S. 995, 107 S.Ct. 599, 93 L.Ed.2d
600 (1986). Thus capital jurors always retain the
right to spare the life of the defendant, regardless
of the specific circumstances of the case. If even
one juror refuses to sentence a defendant to
death, the trial court must impose a sentence of
either life or life without parole. See 21 O.S.
1991, § 701.11 (“If the jury cannot, within a
reasonable time, agree as to punishment, the
judge shall dismiss the jury and impose a sen-
tence of imprisonment for life without parole or
imprisonment for life.”).

2. Mitigating evidence plays a central role in a
capital jury’s sentencing determination, both in
the mandatory ‘‘weighing” of aggravating and
mitigating circumstances and in the ultimate se-
lection of penalty for defendants who are “death
eligible,” a selection process that is not bound by
any particular guidelines or standards. See, e.g.,
Williams v. Taylor, 529 U.S. 362, 398, 120 S.Ct.
1495, 146 L.Ed.2d 389 (2000); (‘‘Mitigating evi-
dence unrelated to dangerousness may alter the
jury’s selection of penalty, even if it does not
undermine or rebut the prosecution’s death-eligi-
bility case.”); Warner v. State, 2001 OK CR 11,
29 P.3d 569, 575 (“It is beyond dispute that
mitigating evidence is critical to the sentencer in
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ing friends or family to plead for his life, etc.,
either alone or in combination. Yet almost
all of these approaches have one thing in
common; they rely on the presentation of
mitigating evidence relating to the individual
defendant. Hence the centrality of mitigat-
ing evidence within a capital trial has been
repeatedly recognized by the United States
Supreme Court, this Court, and courts
throughout the country.?

15 Such mitigating evidence can only be
presented if it is first discovered. Hence the
Supreme Court, this Court, and other courts
have likewise insisted that effective assis-
tance of counsel at trial requires that defense
counsel diligently seek to obtain and develop
mitigating evidence regarding the defen-
dant.? And this obligation includes investi-
gating and pursuing mitigating evidence re-
lating to the defendant’s background and
family history.? Defense counsel who have

a capital case.”); Wallace v. State, 1995 OK CR
19, 893 P.2d 504, 510 (“It is beyond question
mitigating evidence is critical to the sentencer in
a capital case.”) (citations omitted), cert. denied,
516 U.S. 888, 116 S.Ct. 232, 133 L.Ed.2d 160
(1995).

3. See, e.g., Williams, 529 U.S. at 393, 120 S.Ct.
1495 (reversing capital sentence where ‘it is
undisputed that Williams had a right—indeed, a
constitutionally protected right—to provide the
jury with the mitigating evidence that his trial
counsel either failed to discover or failed to of-
fer”’); Abshier v. State, 2001 OK CR 13, 28 P.3d
579, 600-01 (recognizing defense counsel’s duty
to investigate mitigating evidence in capital
case), cert. denied, — U.S. ——, 122 S.Ct. 1548,
152 L.Ed.2d 472 (2002); Brecheen v. Reynolds,
41 F.3d 1343, 1366 (10th Cir.1994) (emphasizing
that capital defense attorney “has a duty to con-
duct a reasonable investigation, including an in-
vestigation of the defendant’s background, for
possible mitigating evidence”) (emphasis in opin-
ion), cert. denied, 515 U.S. 1135, 115 S.Ct. 2564,
132 L.Ed.2d 817 (1995); Battenfield v. Gibson,
236 F.3d 1215, 1226-34 (10th Cir.2001) (empha-
sizing critical importance of capital counsel’s
duty to seek out and develop mitigating evidence,
even where defendant states that he does not
want to present any mitigating evidence at trial).

4. See, e.g., Williams, 529 U.S. at 396, 120 S.Ct.
1495 (noting capital defense counsel’s ‘“obli-
gation to conduct a thorough investigation of the
defendant’s background”); Warner, 29 P.3d at
575 (finding ineffective assistance of counsel
where attorney failed to take necessary steps to
ensure that defendant’s mother was allowed to
testify during second stage of capital trial); Bre-
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diligently sought to obtain and develop such
evidence enjoy broad discretion in deciding
how to present it at trial and even whether to
present it at all. Capital counsel have no
discretion, however, to simply neglect to seek
out such evidence.

16 Although a naked plea for mercy could
possibly constitute effective assistance in a
particular case (such as where a diligent
investigation did not reveal viable mitigating
evidence), such an approach can only be
chosen after counsel first seeks to obtain
mitigating evidence relating to the individual
defendant. It is a cardinal rule of capital
defense (and logic) that counsel cannot be
exercising his or her “discretion” in neglect-
ing to present particular mitigating evidence
if counsel does not know that such evidence
exists. Similarly, counsel cannot “reason-
ably” decide not to present a particular type
of mitigating evidence—such as evidence in-
volving a defendant’s childhood and family
history—if counsel does not first discover
and develop such evidence to some degree,
such that its potential impact can be under-
stood and realistically evaluated.?

cheen, 41 F.3d at 1366 (duty to investigate possi-
ble mitigating evidence in capital case includes
duty to investigate defendant’s background);
Battenfield, 236 F.3d at 1226-35 (granting sec-
ond-stage habeas relief where counsel failed to
interview defendant’s parents and other relatives
and friends about possible mitigating evidence in
defendant’s background).

w

See Stouffer v. Reynolds, 168 F.3d 1155, 1166-
67 (10th Cir.1999) (rejecting argument that coun-
sel’s failure to present mitigating character evi-
dence was ‘‘tactical decision,” where counsel
failed to investigate possible mitigating evidence
and asserted strategy was illogical).

6. See Strickland v. Washington, 466 U.S. 668,
690-91, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984)
(“[Sltrategic choices made after thorough inves-
tigation of law and facts relevant to plausible
options are virtually unchallengeable; and strate-
gic choices made after less than complete investi-
gation are reasonable precisely to the extent that
reasonable professional judgments support the
limitations on investigation. In other words,
counsel has a duty to make reasonable investiga-
tions or to make a reasonable decision that
makes particular investigations unnecessary.”);
Kimmelman v. Morrison, 477 U.S. 365, 384, 106
S.Ct. 2574, 91 L.Ed.2d 305 (1986) (quoting
Strickland ); see also Brown v. State, 1994 OK CR
12, 871 P.2d 56, 76, cert. denied, 513 U.S. 1003,
115 S.Ct. 517, 130 L.Ed.2d 423 (1994).

17 Although an attorney is entitled to
make reasonable strategic decisions about
which leads to investigate and how far to
pursue particular investigations, strategic de-
cisions made after incomplete investigations
will be evaluated according to the reasonable-
ness of the attorney’s decision to limit his or
her investigation, under all the circumstances
of the case® 1In a capital case, decisions
about what approach to pursue and what
evidence to present in the second stage,
when made without adequate investigation of
potential mitigating evidence, cannot be justi-
fied by merely invoking the mantra of “strat-

egy.” 7

18 In his thirteenth proposition of error,
Grant claims that his trial counsel was inef-
fective for failing to adequately investigate
and present mitigating evidence from mem-
bers of his family.8 Grant sought an eviden-
tiary hearing on the issue, and on January 4,
2002, this Court remanded this case to the
district court for an evidentiary hearing lim-
ited solely to this issue.® The evidentiary

7. See Brecheen, 41 F.3d at 1369 (“[I]t is impor-
tant to note that ‘the mere incantation of “strate-
gy’ does not insulate attorney behavior from
review, an attorney must have chosen not to
present mitigating evidence after having investi-
gated the defendant’s background, and that
choice must have been reasonable under the cir-
cumstances.” ”’) (emphasis in opinion) (citations
omitted); Battenfield, 236 F.3d at 1229 (finding
that counsel’s failure to investigate defendant’s
background left him “unaware at the time of trial
of various mitigation strategies and accompany-
ing pieces of evidence that could have been pre-
sented during the mitigation phase by [defen-
dant] or his friends and family”’).

8. Claims of ineffective assistance for failure to
adequately investigate and present mitigating evi-
dence are treated in essentially the same manner
as most other ineffective assistance claims, re-
quiring both deficient attorney performance and
prejudice to the defendant. See Strickland, 466
U.S. at 686-87, 104 S.Ct. 2052; Williams, 529
U.S. at 390-91, 120 S.Ct. 1495.

9. In order to grant this evidentiary hearing, this
Court was required to find and did find that
Grant had shown “by clear and convincing evi-
dence that there is a strong possibility his trial
counsel was ineffective for failing to develop and
present mitigating evidence from members of
[his] family.” See Rule 3.11(B)(3)(b)(i), Rules of
the Oklahoma Court of Criminal Appeals, Title 22,

John Grant Clemency
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hearing was held on February 22, 2002, and
the district court filed its findings of fact and
conclusions of law regarding the remanded
issue on April 3, 2002.

19 Although this Court gives strong defer-
ence to district court findings that are sup-
ported by the record, the majority opinion
correctly recognizes that this Court retains
the ultimate authority to determine whether
trial counsel’s performance constituted inef-
fective assistance of counsel.l’ Furthermore,
trial court findings that are not supported by
the record are not entitled to “strong defer-
ence.” !

110 All nine of the family members whose
affidavits were attached to Grant’s applica-
tion for an evidentiary hearing testified at
the evidentiary hearing. These family mem-
bers are related to Grant as follows: Ruth L.
Grant (mother), Walter Grant (father), Clay-
ton Black (maternal uncle), Ronnie Grant
(older brother), LaRonda Hovis (oldest sis-
ter), Ruth Ann Grant Burley (older sister),
Andrea Grant (younger half-sister), Gregory
Grant (younger half-brother), and O.C. Frazi-
er (youngest half-brother). Of these nine
family members, six traveled from their
homes in Portland, Oregon to attend the
hearing.? All nine family members testified
that they were never contacted by defense
counsel regarding Grant’s trial, but that they

Ch. 18 App. (1998). Our evidentiary hearing
remand ordered the district court to make find-
ings about (1) the availability of the evidence and
witnesses presented at the evidentiary hearing,
(2) the probable effect of these witnesses and
evidence if they/it had been presented at trial, (3)
whether the failure to develop and present these
witnesses and this evidence was a matter of trial
strategy, and (4) whether the evidence and wit-
nesses would have been cumulative or would
have affected the jury’s sentencing determina-
tion. See Rule 3.11(B)(3)(b)(iii). We also direct-
ed the district court to determine whether Grant
waived his right to present mitigating evidence
from his family, and if so, whether the waiver
was knowing and intelligent.

10. See Rule 3.11(B)(3)(b)(iv).

11. See Glossip v. State, 2001 OK CR 21, 29 P.3d
597, 602 (‘“This Court will give the trial court’s
findings strong deference if supported by the rec-
ord, but we shall determine the ultimate issue of
whether trial counsel was ineffective.”’) (empha-
sis added) (citing Rule 3.11(B)(3)(b)(iv)); see also
Wood v. State, 1998 OK CR 19, 959 P.2d 1, 17;
Humphreys v. State, 1997 OK CR 59, 947 P.2d
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would have testified if they had been asked
to do so.

111 Ruth, LaRonda, Ruth Ann, Andrea,
Gregory, and O.C. testified that they were
living in Portland during the time from the
November 1998 killing of Gay Carter
through Grant’s February/March 2000 trial.
Ronnie testified that he was living in Los
Angeles during that time. Yet the district
court specifically found that all nine family
members “were findable and would have tes-
tified at trial if they had been asked.” This
factual finding is amply supported by evi-
dence presented at the evidentiary hearing,
and today’s Court majority states that “we
concur that the family members could have
been contacted with the use of information
located in Grant’s prison records and [that]
they would have been willing to testify at
trial.” The district court also found that
“trial counsel did little to develop the mitigat-
ing evidence” that these persons could have
offered. This finding is likewise amply sup-
ported by the record and is not disputed by
today’s majority.!?

112 Nevertheless, the district court also
concluded that “[n]ot calling family members
to testify at trial was trial strategy and not
an oversight on trial counsel’s part.” The
district court did not make a specific finding

565, 577, cert. denied, 524 U.S. 930, 118 S.Ct.
2329, 141 L.Ed.2d 702 (1998).

12. Ruth, LaRonda, Andrea, Ronnie, Gregory,
and O.C. testified that they currently live in Port-
land, Oregon or a suburb thereof.

13. Grant's trial counsel testified at the evidentia-
ry hearing that two different investigators (Steve
Leedy and John Remington) worked on Grant’s
case and that he directed these investigators to
try to locate members of Grant’s family. He
testified that Grant did give him names of some
of his relatives and that he thought he gave these
names to the investigators too. Trial counsel
vacillated between saying that he did not know
whether either of the investigators ever found
any family members and saying that he knew
that they were not able to do so. Counsel ac-
knowledged that Grant brought him an envelope
during the trial with his mother’s name and a
local return address on it, and that he gave the
letter to Investigator Remington to attempt to
contact her, but stated that he did not know what
happened in that regard. Trial counsel acknowl-
edged that he never asked for a continuance to
find any of Grant'’s relatives.

John Grant Clemency
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about whether trial counsel’s performance in
this regard constituted “reasonably effective
assistance,” but the court’s finding that coun-
sel made a strategic decision not to present
the testimony of anyone from Grant’s family
(without ever actually contacting or speaking
with any such person), as well as the overall
tone of the court’s findings, suggests that the
district court concluded that counsel’s perfor-
mance was adequate in this regard. In addi-
tion, today’s majority makes its own determi-
nation that trial counsel’s performance was
adequate in this regard, seemingly based
upon its own factual determination that
Grant waived the presentation of evidence
from his family.!4

113 Yet the district court found that Grant
did not waive the presentation of mitigating
evidence from members of his family.’® This
finding is well supported by the record.'s
The majority does not find that the trial
court’s “no waiver” finding is erroneous or
that it is not supported by the record.
Hence the majority cannot rely on its own
waiver finding to justify its conclusion that

14. The majority opinion’s analysis is as follows:
“We find that counsel’s performance was not
deficient. The reasonableness of counsel’s ac-
tions may be determined or substantially influ-
enced by the defendant’s own statements or ac-
tions. ..."”" This statement is followed by citations
to cases that recognize the principle that defense
counsel’s actions must be evaluated in the con-
text of the defendant’s actions and that strategic
decisions about the presentation of mitigating
evidence can be made in consultation with the
defendant.

15. The district court found that ““it must be con-
cluded that defendant did not specifically waive
the presentation of this testimony.”

16. Although this Court has recognized a defen-
dant’s right to waive the presentation of mitigat-
ing evidence during the second stage of his capi-
tal trial, we have insisted that any such waiver is
valid only if the defendant is adequately advised
of and understands the nature of mitigating evi-
dence and its role in the capital sentencing pro-
cess. See Wallace, 893 P.2d at 510-12. Conse-
quently, we have established guidelines and a
procedure to be utilized whenever a defendant
desires to waive the presentation of mitigating
evidence in his case. See id. at 512-13. This
procedure was not followed in Grant’s case, and
the record contains no evidence of any state-
ments to the trial court regarding Grant’s desire
to waive the presentation of mitigating evidence
from his family.

counsel’s failure to seek out and develop
mitigating evidence from Grant’s family was
reasonable.

114 In general, both the district court and
today’s majority opinion appear to confuse
and conflate two distinct issues: (1) defense
counsel’s obligation to investigate and devel-
op mitigating evidence regarding a capital
defendant’s background and family history,
and (2) the subsequent strategic decision
about what mitigating evidence to present to
the jury. Grant’s counsel did not make a
strategic decision to not present the mitigat-
ing background and family history evidence
that came out at the evidentiary hearing.
Grant’s counsel totally failed to discover this
evidence, because he failed to contact anyone
from Grant’s family. Hence the district
court’s finding that defense counsel’s failure
to present the family testimony “was trial
strategy and not an oversight on trial coun-
sel’s part” does not make sense and is not
supported by the evidence.

The only evidence in the record that Grant
“waived” the opportunity to present testimony
from his family is the evidentiary hearing testi-
mony of his trial counsel that Grant “indicated to
me that he really didn’t want his family to be
involved” and that family testimony “was not
something that [Grant] was interested in pursu-
ing.” On the other hand, the following evidence
in the record strongly suggests that Grant did not
waive the presentation of family testimony: (1)
the fact that trial counsel and his investigators
acknowledged having conversations with Grant
about his family members and where they could
be found; (2) the fact that counsel and the inves-
tigators do not suggest that Grant refused to
provide family information, but rather that he
provided what information he possessed; (3) the
fact that counsel testified that he was familiar
with the requirements for a waiver hearing in the
event that a defendant desired to waive the pre-
sentation of mitigating evidence, but that he nev-
er considered seeking such a hearing in Grant’s
case; and (4) the fact that during the trial Grant
provided counsel with a letter from his mother
bearing a local return address.

In addition, the record in this case could not
possibly support a finding that any waiver by
Grant was “knowing and intelligent,” since trial
counsel acknowledged that he had no specific
recollection of discussing with Grant (1) what the
second stage of a capital trial was about, (2) the
potential role and importance of family testimo-
ny in a capital trial, or (3) the fact that family
members could be important sources of informa-
tion in a capital trial, even if they did not testify.

John Grant Clemency
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115 If trial counsel had made reasonable
efforts to locate and interview members of
Grant’s family and then decided not to
present that testimony (i.e, after first de-
termining what that testimony was likely to
be), a decision not to present the testimony
could possibly have been a reasonable trial
strategy.!” Yet under the circumstances of
this case, trial counsel could not have rea-
sonably decided that testimony from mem-
bers of Grant’s family would not be helpful,
unless he had first located and interviewed
at least some of them.'® Consequently, I
conclude that defense counsel did not pro-
vide adequate assistance of counsel in re-
gard to investigating and presenting miti-
gating evidence and that Grant has satisfied
the “performance” prong of the test for sec-
ond-stage ineffective assistance.

116 The closer question, in my opinion, is
the issue of prejudice.’ In order to obtain
relief Grant must show that there is a “rea-
sonable probability” that if trial counsel had
presented the omitted mitigating evidence at
trial, the jury “would have concluded that the
balance of aggravating and mitigating cir-

17. Trial counsel testified that he chose not to call
any of Grant’s family members to testify because
Grant had been incarcerated continuously since
he was 19 years old and had little contact with
his family during this time period. Counsel con-
cluded that any claims of enduring love by
Grant’s family members could appear insincere
and would be vulnerable on cross-examination.
Yet counsel does not appear to have considered
or fully appreciated the fact that testimony from
family members other than statements of affec-
tion for the defendant can be relevant and even
critical to the second stage of a capital trial. In
particular, counsel does not appear to have con-
sidered the potential value that testimony from
members of Grant’s family could have had in
helping the jury understand Grant’s background
and the difficult circumstances in which he grew
up. Furthermore, counsel does not appear to
have considered the fact that a lack of continuing
family support could potentially be a mitigating
circumstance in itself, or the fact that most of
Grant’s family lived far from the place where he
was incarcerated, which would have helped ex-
plain why family members did not visit more
often. See Williams, 529 U.S. at 396, 120 S.Ct.
1495 (finding that counsel’s failure to present
mitigating evidence regarding defendant’s child-
hood and family history, borderline retardation,
and good behavior in prison was “not justified by
a tactical decision to focus on [defendant’s] vol-
untary confession”’).
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cumstances did not warrant death.”? In
making this prejudice determination, the
newly proffered mitigating evidence must be
considered along with the mitigating evi-
dence that was presented and then weighed
against the aggravating evidence that was
presented.!

117 Although the district court empha-
sized that it hesitated to predict what a jury
would do in any particular case, it concluded
that Grant had not established prejudice
from the failure to present the family testi-
mony in his case. Specifically, the district
court found (1) that the family testimony was
“cumulative,” (2) that it “would have had no
positive effect on the jury,” and (3) that it
“would have had no effect on the jury’s sen-
tencing determination as the evidence of the
three aggravating circumstances was over-
whelming.” After thoroughly reviewing the
evidence presented by members of Grant’s
family at the evidentiary hearing (summa-
rized below), I conclude that the district
court’s findings in this regard are not sup-
ported by the record.??

18. See Mayes v. Gibson, 210 F.3d 1284, 1289-90
(10th Cir.2000) (failure to present mitigating evi-
dence from members of defendant’s family could
not be justified as reasonable strategic decision
where counsel never contacted potential wit-
nesses: ‘‘Without inquiring into what the wit-
nesses might say, counsel had no basis for decid-
ing their testimony would be inconsistent with
his defense theory.”), cert. denied, 531 U.S. 1020,
121 S.Ct. 586, 148 L.Ed.2d 501 (2000).

19. Surprisingly, today’s majority opinion focuses
all of its analysis on the performance prong of
Grant’s ineffective assistance claim, addressing
the prejudice claim with only the concluding
(and conclusory) statement that “[e]ven if he had
shown deficient performance, Grant could not
show that he was prejudiced by the failure to
present this evidence.”

20. See Strickland, 466 U.S. at 695, 104 S.Ct.
2052; Brown v. State, 1997 OK CR 1, 933 P.2d
316, 322.

21. See Williams, 529 U.S. at 397-98, 120 S.Ct.
1495.

22. It should be noted that although the district
court described the family testimony as ‘‘re-
hearsed,” the court did not question the believa-
bility of the numerous statements of fact con-
tained within this testimony, particularly those
about Grant’s childhood and family history. It

John Grant Clemency
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118 The family members painted a rather
depressing picture of the circumstances into
which Grant was born and in which he grew
up. John Marion Grant was the sixth of nine
children and the last fathered by his moth-
er’s former husband, Walter Grant.2? Walter
left the family home in Ada, Oklahoma ap-
proximately one month before John was
born, leaving Ruth with six children to raise
on her own. Walter moved to Los Angeles
and never provided any financial support to
Ruth or the children. Although the two
oldest brothers eventually went to live with
Walter in Los Angeles, Grant was left in
Oklahoma and had very little contact with his
father while he was growing up.

119 During the three years following Wal-
ter’s departure and Grant’s birth, Ruth had
three more children (Andrea, Gregory, and
0.C.), the last of which was named after their
father, O.C. Frazier. O.C. Frazier never
lived in Ruth’s home with the children, and
John never experienced having a male role
model in the family home. Instead, the two
oldest sisters in the family were expected to
play very substantial roles in running the
home and raising and disciplining the youn-
ger children, including Grant, even while
they were still children themselves.

120 Ruth’s only sources of income to sup-
port her large family were Aid to Dependent
Children and some part-time work cleaning
people’s homes. LaRonda described their
family as “dirt poor, extremely poor.” The
first family home in Ada had only three
rooms and no indoor plumbing, and the fami-
ly did not own a car. When Grant was
approximately five years old, the family
moved to Oklahoma City, where they lived
next door to Ruth’s brother, Clayton Black.
Black lived across the street from some
apartment buildings that were known as “the
projects,” and Ruth and the children eventu-
ally moved into these apartments. Family
members testified that things got even worse
in the new neighborhood, which was poor,

should likewise be noted that within the State’s
“Proposed Findings of Fact and Conclusions of
Law,” which was filed with the district court
after the evidentiary hearing, the State proposed
that the court find as “facts” numerous specific
statements made by members of Grant’s family
about his background, childhood, and character.
The State’s proposed findings nowhere suggest

tough, crime-ridden, run down, and danger-
ous, particularly in the projects. In 1979,
Ruth and the children who were still in the
home moved to Portland, Oregon to escape
the neighborhood. Grant was unable to go
with the family, however, because he was
confined to a juvenile facility at the time.

121 The family members described Grant
as being “sweet,” “loving,” “quiet,” “sensi-
tive,” and “gentle” when he was a child. He
loved animals and pets, especially dogs.
Some of Grant’s sisters testified that he did
not get much attention from their mother
and that he needed more love than he got.
Many of the family members remembered
Grant crying a lot as a child. Ruth noted
that Grant first started having problems and
getting into trouble when the city started
busing the children to schools outside the
neighborhood. Some of Grant’s siblings tes-
tified that when Grant first started stealing
as an adolescent, he was stealing things like
clothing and shoes for the younger children
in the family.

122 Grant’s younger siblings testified that
he was very protective of them and that he
would come to the aid of his younger broth-
ers when older boys in the neighborhood
threatened them or tried to fight them.
Gregory testified that Grant gave him “quite
a bit of advice growing up” and that Grant
attempted to steer him away from some of
the “badder guys” in the neighborhood. He
stated that even though Grant did not follow
his own good advice, “he pretty much wanted
to make sure that the people who were youn-
ger or his beloved brothers didn’t get into
the type of lifestyle he got into.” Andrea
testified that Grant was her “favorite broth-
er” and that they were very close as children.
0.C. likewise described Grant as a “cool
brother” who was always there for him and
who helped him out a lot.

723 LaRonda testified that Grant once
helped her escape from an abusive boyfriend

that the family testimony regarding Grant’s
childhood and background was not credible.

23. The children born to Ruth and Walter Grant,
in the order of their birth, were Kenneth, Ronnie,
LaRonda, Ruth Ann, Norman, and John.
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and that she was very touched by the con-
cern he showed for her and her children at
that time. Gregory testified that Grant al-
ways loved small children, particularly his
nieces and nephews. And all of the family
members testified that Grant was never vio-
lent or verbally abusive within the family,
even as an adolescent.

124 The family members also testified that
they stilled loved Grant and that they would
like the opportunity to maintain or renew
their relationships with him. Some ex-
pressed regret about their failure to provide
Grant with more support. All of the family
members testified that if they had been given
the opportunity to testify at Grant’s trial,
they would have asked the jury to spare his
life.

125 The exact meaning of the district
court’s finding that the family testimony was
“cumulative” is unclear. To the extent that
the district court was finding that this testi-
mony was cumulative in relation to the evi-
dence put on during the second stage of
Grant’s trial, this finding is clearly contra-
dicted by the record in this case. The only
testimony relating to Grant’s childhood and
family life that was put on during the second
stage of his trial was his own testimony that
he had five brothers and three sisters, among
which he was “somewhere in between.”
Grant also acknowledged that he was in a
number of juvenile institutions during his
teen years and that he left home at the age
of seventeen. Grant’s minimal description of
the number of children in his family and
some of his placements as a teenager certain-
ly does not make the vast array of mitigating
evidence presented by members of his family
merely “cumulative.” * Furthermore, to the
extent that the district court was finding that
the family testimony was cumulative in rela-
tion to itself (because many of the family
members testified in the same way), such a
finding could not justify trial counsel’s failure
to present testimony from any of the family
members, but would suggest only that he did
not need testimony from all of them.

24. Today’s majority opinion states that “[t]he tes-
timony Grant now claims his attorney was inef-
fective for not presenting would have repeated
Grant’s own account of his childhood.” Because
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126 I likewise conclude that the district
court’s findings that the family testimony
would have had “no positive effect on the
jury” and also “no effect” on its ultimate
sentencing determination were erroneous
and unreasonable. As the district court itself
conceded, predicting what would and would
not have mattered to a jury is necessarily a
dubious and highly imprecise exercise. The
district court refuses to countenance even the
possibility that the extensive information pro-
vided by Grant’s family about his difficult
and deprived childhood, his personality and
behavior within the family, some of the cir-
cumstances surrounding his initial delinquent
behavior, some of his positive qualities, etc.
(along with the pleas for mercy on their son,
brother, and nephew), could have touched the
hearts of one or more jurors to spare Grant’s
life. To me, this seems to deny the possibili-
ty for human compassion and mercy, even in
the context of the “overwhelming” aggrava-
ting circumstances in the current case. I
find the omitted mitigating evidence to be
substantial and powerful, and I believe that
one or more jurors could have been affected
by it as well.

127 Even if this Court could feel some-
what confident in making a judgment (as we
are here obligated to do) about whether a
jury would care about Grant’s background
and deprived childhood, I do not understand
why we would choose to err on the side of
sending a man more quickly to his death,
based upon speculation about what a hypo-
thetical jury would do, rather than allow an
actual jury to make that determination,
equipped with all of the information that
should rightfully be put before it. I conclude
that Grant has established that there is a
reasonable probability that at least one juror
at his trial would have been affected by the
omitted family evidence, so as not to vote for
the death penalty in his case. Hence I find
that the failure of defense counsel to investi-
gate and present mitigating evidence from
members of Grant’s family constituted consti-
tutionally ineffective assistance of counsel
and that Grant was prejudiced by this fail-

counting one’s siblings cannot be reasonably
construed as providing an account of one’s
“childhood,” I find this statement to be ridicu-
lous and patently false.
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ure. This case should be remanded for a
resentencing proceeding on this basis, and I
dissent from the majority’s refusal to do so.

128 The critical importance of the jury’s
decision about whether to spare the life of a
capital defendant or sentence him to death is
also at the heart of another issue upon which
I dissent from today’s majority opinion. In
his first proposition of error, Grant chal-
lenges the trial court’s denial of his for-cause
challenges of prospective jurors Gee and
Martin, based upon their unwillingness to
consider one or both of the “non-death” sen-
tencing options under Oklahoma law (i.e., life
and life without parole). Grant maintains
that the court’s failure to excuse these jurors
for cause necessitated their removal through
peremptory challenges, thereby prejudicially
denying him the use of two of his nine statu-
tory peremptory challenges.?

129 It is important to understand that
Grant does not complain that a juror who
was strongly biased toward the death penalty
was allowed to serve in his case. Rather, he
complains that his for-cause challenges of
Gee and Martin were wrongfully denied,
thereby forcing him to use two of his per-
emptory challenges to remove these persons
from the jury.6 Because the loss of a per-

25. See 22 0.S.1991, § 655 (both parties entitled
to nine peremptory challenges in first-degree
murder cases).

26. Oklahoma law requires a party to “‘cure” a
wrongful denial of a for-cause challenge through
the use of a peremptory challenge. See Ross v.
Oklahoma, 487 U.S. 81, 89, 108 S.Ct. 2273, 101
L.Ed.2d 80 (1988) (recognizing ‘“long settled
principle of Oklahoma law that a defendant who
disagrees with the trial court’s ruling on a for-
cause challenge must, in order to preserve the
claim ..., exercise a peremptory challenge to
remove the juror”) (citing cases).

27. See id. at 88 (“[W]e reject the notion that the
loss of a peremptory challenge constitutes a vio-
lation of the constitutional right to an impartial
jury.”); id. at 89 (“[Tlhe ‘right’ to peremptory
challenges is ‘denied or impaired’ only if the
defendant does not receive that which state law
provides.”).

28. See Hawkins v. State, 1986 OK CR 58, 717
P.2d 1156, 1158 (“The long standing rule in
Oklahoma is that an improper denial of a chal-
lenge for cause will not be prejudicial unless it
can be affirmatively shown in the record that the
erroneous ruling reduced the number of the ap-
pellant’s peremptory challenges to his preju-

emptory challenge due to the need to “cor-
rect” a trial court’s improper denial of a for-
cause challenge is not itself a constitutional
violation,®” Grant is only entitled to relief if
he can show that his for-cause challenge of
either Gee or Martin was wrongly denied
and that the necessity of using a peremptory
challenge to strike that juror prevented him
from removing another “unacceptable” or
“undesirable” juror from his panel.?8

130 Grant properly preserved this claim at
trial by asserting that the denials of his for-
cause challenges of Gee and Martin were
improper, using all nine of his peremptory
challenges, requesting additional peremptory
challenges, and specifically naming a juror
(juror Hargrave) that he considered undesir-
able but whom he was unable to remove due
to the necessity of using peremptory chal-
lenges on both Gee and Martin.?® Today’s
majority opinion does not dispute that Grant
properly preserved this claim.

131 The majority opinion does assert,
however, that Grant “has not shown that he
was forced, over objection, to keep an unac-
ceptable juror” and then concludes that it
“need not decide” the issue of whether the
trial court abused its discretion in failing to
remove juror Gee.® In effect, the majority

dice. ... In order to show prejudice, the appel-
lant must demonstrate that he was forced, over
objection, to keep an unacceptable juror.”) (cita-
tions omitted); Thompson v. State, 1974 OK CR
15, 519 P.2d 538, 541 (reversing conviction
where defendant had to use peremptory chal-
lenge to remove juror who should have been
removed for cause “and was thereby precluded
from removing a prospective juror from the pan-
el, whom he considered to be undesirable to his
position”); see also Warner v. State, 2001 OK CR
11, 29 P.3d 569, 573-74 (quoting Hawkins );
Powell v. State, 1995 OK CR 37, 906 P.2d 765,
772, cert. denied, 517 U.S. 1144, 116 S.Ct. 1438,
134 L.Ed.2d 560 (1996); Brown v. State, 1987
OK CR 181, 743 P.2d 133, 139.

29. See Salazar v. State, 1996 OK CR 25, 919 P.2d
1120, 1128; Cannon v. State, 1995 OK CR 45,
904 P.2d 89, 98, cert. denied, 516 U.S. 1176, 116
S.Ct. 1272, 134 L.Ed.2d 219 (1996); Patton v.
State, 1998 OK CR 66, 973 P.2d 270, 283, cert.
denied, 528 U.S. 939, 120 S.Ct. 347, 145 L.Ed.2d
271 (1999).

30. I agree with the majority opinion that wheth-
er juror Gee should have been struck for cause is
the “harder issue,” since juror Martin, unlike

John Grant Clemency
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opinion finds that because Grant has not
shown “prejudice” from the district court’s
refusal to remove Gee for cause, it need not
decide whether the district court abused its
discretion in refusing to strike Gee. The ma-
jority opinion reflects a fundamental misun-
derstanding of the applicable legal standards
for evaluating Grant’s claim, as well as the
nature and purpose of peremptory challenges
within a criminal trial.

132 This Court has repeatedly held that
“prejudice” in this context is established by
showing that the defendant was injured by
the trial court’s improper denial of his for-
cause challenge, because he was forced to use
a peremptory challenge to get rid of the
biased juror, which would otherwise have
been available to strike another potential ju-
ror that the defendant considered “unaccep-
table” or “undesirable.” 3! The central pur-
pose of peremptory challenges is to allow
parties to remove from the jury persons that
they do not believe will be sympathetic to
their position, even though the potential ju-
rors do not meet the stringent legal stan-
dards of being “biased” and thereby remova-
ble for cause. The majority opinion notes
that “Grant never sought to have Hargrave

juror Gee, was ultimately quite clear that he
would consider all three sentencing options (de-
spite his initial statements that he would not
consider any sentence less than life without pa-
role for someone who committed an intentional
murder). Because the loss of even one statutory
peremptory challenge can entitle a defendant to
relief, however, Grant only needs to show that
juror Gee should have been struck for cause.
Thus I will not further address Grant’s claim in
regard to Martin.

31. See cases cited supra in note 28. Today’s
majority opinion initially articulates Grant’s
claim about the prejudicial loss of a peremptory
challenge correctly, but later confuses it with an
entirely different claim (which Grant does not
make) that the jury that actually decided his case
was biased, because it contained one or more
persons that should have been struck for cause.
Hence today’s majority opinion incorrectly states
that Grant is required to show “that the jury
sitting in the trial was not impartial” and later
concludes that Grant is not entitled to relief
because ‘‘he has not shown that the jury was
prejudiced against him.”

The opinion cites Abshier v. State, 2001 OK CR
13, 28 P.3d 579, cert. denied, 535 U.S. 991, 122
S.Ct. 1548, 152 L.Ed.2d 472 (2002), in support of
this purported requirement. Yet in Abshier, un-
like in the current case, the court majority affir-

58 PACIFIC REPORTER, 3d SERIES

removed for cause.” This statement is accu-

rate, but irrelevant.

133 Grant’s claim is not that Hargrave
was removable for cause, but that she was an
“undesirable juror” that he could have re-
moved with the last of his nine peremptory
challenges, if he had not been forced to use a
peremptory challenge to remove juror Gee
(who should have been struck for cause).??
It is also irrelevant that Grant chose to use
his available peremptory challenges to strike
jurors other than Hargrave and that he like-
wise did not challenge these other potential
jurors for cause. Again, the majority seems
to forget that the heart of Grant’s claim is
that he was denied the use of all of his
statutory peremptory challenges, the pur-
pose of which is to allow him to remove
persons from the jury that seem “undesir-
able,” but who would not otherwise be re-
movable for cause.

134 It does not matter that Grant chose to
strike persons other than Hargrave; nor
does it matter that none of the persons that
he struck through peremptory challenges
(with the exception of juror Gee) were re-
movable for cause. We have never previous-

matively found that the challenged juror was not
removable for cause. Id. at 603. Today’s major-
ity neglects to decide whether Gee should have
been removed for cause. In addition, because
the Abshier majority found that the trial court
correctly denied the defendant’s challenge for
cause, the opinion’s additional analysis about
whether the defendant could have been “preju-
diced” by the trial court’s action is mere dicta.
Id. at 603-04. 1 dissented from Abshier and
specifically noted the error within the opinion’s
prejudice analysis. See id. at 617 (Chapel, J.,
dissenting).

The dicta of Abshier did not change the “long
standing rule in Oklahoma,” as articulated in
Hawkins and its progeny, for establishing preju-
dice in this context. See cases cited supra in
note 28. Grant is not required to show that the
jury that decided his case was not impartial.

32. During voir dire juror Hargrave initially stat-
ed that she would automatically give the death
penalty if she found that a person had committed
first-degree murder. Although she was later re-
habilitated, her initial ‘“‘untutored” statements
surely were enough to make her undesirable/un-
acceptable from Grant'’s perspective. The majori-
ty opinion does not deny that Hargrave was an
“undesirable” or “unacceptable” juror from
Grant’s perspective.
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ly required that a claimant in this context
show anything more than that he used up all
of his peremptory challenges and that he was
still left with an “undesirable” juror; and we
have never questioned a defendant’s right to
choose to strike one undesirable juror over
another.3® To demand some further showing
to establish “prejudice” in this context is
unfair, unreasonable, and corruptive of the
very concept of peremptory challenges.

135 Although the majority fails to deter-
mine whether the trial court abused its dis-
cretion in failing to strike juror Gee for
cause, I address the issue herein in order to
show that Grant should have been granted a
resentencing on this jury selection claim, as
well as on the ineffective assistance claim
addressed above.

136 The standard for evaluating whether a
potential capital juror should be excused for
cause based upon the juror’s views on pun-
ishment is “whether the juror’s views would
‘prevent or substantially impair the perfor-
mance of his duties as a juror in accordance
with his instructions and his oath.” 3¢ It is
well established that a juror who will auto-
matically vote for the death penalty should
be excused for cause.?® Yet even jurors who
do not clearly state that they will “automati-
cally” vote for the death penalty may be
biased in regard to sentencing, such that
they should not be allowed to serve, and such
bias need not be established with “unmistak-
able clarity.” 3 As the Supreme Court has
noted, “many veniremen simply cannot be
asked enough questions to reach the point
where their bias has been made ‘unmistak-

33. See, e.g., Thompson, 519 P.2d at 539-41; Sa-
lazar, 919 P.2d at 1128; Patton, 973 P.2d at 283.

34. See Wainwright v. Witt, 469 U.S. 412, 424, 105
S.Ct. 844, 83 L.Ed.2d 841 (1985) (quoting Adams
v. Texas, 448 U.S. 38, 45, 100 S.Ct. 2521, 65
L.Ed.2d 581 (1980)); see also Warner, 29 P.3d at
573 (quoting Wainwright ); Williams v. State,
2001 OK CR 9, 22 P.3d 702, 709, cert denied,
U.S. ——, 122 S.Ct. 836, 151 L.Ed.2d 716 (2002).

35. See Morgan v. Illinois, 504 U.S. 719, 729, 112
S.Ct. 2222, 119 L.Ed.2d 492 (1992) (juror that
will automatically give death sentence is not im-
partial, and death sentence imposed by jury con-
taining even one such juror cannot be executed);
see also Cannon, 904 P.2d at 97 (“A criminal
defendant has a right to remove for cause any
juror who would automatically vote for the death

ably clear.” 3 Our Court has likewise re-
cently reaffirmed that “ ‘all doubts regarding
juror impartiality must be resolved in favor
of the accused,”” and that this “‘rule is in-
tended to apply to both the trial courts and
the Court of Criminal Appeals.”” 38

137 Grant sought and was granted individ-
ual sequestered voir dire on the issue of
potential jurors’ ability to consider all three
sentencing options for first-degree murder,
and all of the prospective jurors were ques-
tioned extensively regarding their views on
punishment. The key questioning of Gee
(and many other prospective jurors) centered
around the issue of whether he believed that
all premeditated murder deserved the death
penalty. During his initial questioning, Gee
indicated at least six times that, in his opin-
ion, anyone who commits premeditated mur-
der should get the death penalty. On the
other hand, Gee also maintained that he
would not “automatically” give the death
penalty for first-degree murder and that he
would consider the sentences of life imprison-
ment and life without parole. Grant chal-
lenged Gee for cause at the conclusion of his
initial questioning. The trial court denied
this challenge, finding that Gee seemed con-
fused.

138 During subsequent questioning the
prosecutor explained that premeditation suf-
ficient to constitute first-degree murder can
be formed in an instant and summarized the
type of aggravating and mitigating evidence
that could be put on during the sentencing
stage of a capital trial. After Gee then re-

penalty on conviction regardless of mitigating
evidence.”).

36. See Wainwright, 469 U.S. at 424, 105 S.Ct.
844; see also Warner, 29 P.3d at 573 (quoting
Wainwright ).

37. See Wainwright, 469 U.S. at 425, 105 S.Ct.
844. Our Court has recently noted that jurors
must be “willing to go into the trial with no
preconceived notions regarding the appropriate
penalty, death or life,” and that jurors with a
“strong bias towards the death penalty” are not
impartial and should be excused for cause. See
Warner, 29 P.3d at 573.

38. See Warner, 29 P.3d at 572 (quoting Hawkins,
717 P.2d at 1158).
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asserted that he would follow the court’s
instructions and consider all three sentencing
options, the State maintained that Gee was
“rehabilitated” and that he had simply been
confused.

139 Defense counsel then began re-ques-
tioning Gee, and the following exchange oc-
curred:

Counsel: Let’s pretend that you have al-
ready found Mr. Grant guilty. You heard
all of the evidence and you found him
guilty. You are convinced beyond a rea-
sonable doubt that he’s guilty of First De-
gree Murder, okay?

Gee: (Nodded head.)

Counsel: You got that?

Gee: Uh-huh.

Counsel: And part of that is that the

State, part of that idea is that the State

has proven to you that he intended to kill

this woman, that he either thought about it

for days or he just thought about it and did

it, but he intended to kill this woman for

no good reason. Okay?

Gee: (Nodded head.)

Counsel: Without hearing another thing,

would you automatically give him the

death penalty?

Gee: Now, I am going to have to think

about.

Counsel: Okay. Think about it.

Gee: TI'll have to think about that one.

Counsel: Think about it and give me your

answer.

Gee: Yes.

Counsel: Yes you would?

Gee: Yes.

Counsel: Now, what if the Judge gave you
other instructions that that happened—

Gee: I would go by his instructions.

From that point on Gee maintained that he
would follow the Court’s instructions, and
defense counsel’s questioning concluded as
follows:
Counsel: Okay. So even though you were
convinced that Mr. Grant here murdered
somebody and intended to do that, it was

39. 504 U.S. 719, 112 S.Ct. 2222, 119 L.Ed.2d
492 (1992).

58 PACIFIC REPORTER, 3d SERIES

not an accident or anything, intended to
kill them and killed them, you would con-
sider, you would follow the Court’s instruc-
tions and consider giving him something
less than the death penalty?

Gee: If the Court ordered, if the Court has
asked us to do that.

140 Defense counsel renewed his chal-
lenge for cause, but the trial court denied it,
stating, “And that request will be denied. As
I stated when we started this re-question-
ing[,] I think he was confused and I think
that he cleared that up. Now [he] fully
understands what he’s talking about.” Gee
then volunteered that he was “nervous” and
that he “just lived out in the country too
long, I guess.” When the court asked if he
felt like he now understood, Gee answered, “I
think I understand it now. I got confused
there for a while and I think I understand it.
T'll go in there and weigh both sides and give
it my best shot. That’s all I can do.” The
trial court agreed, and Gee was returned to
the jury box.

141 Whether Gee was biased in favor of
the death penalty such that the district court
should have struck him for cause is a close
call. Even though Gee consistently main-
tained that he would follow the trial court’s
instructions and consider all three sentencing
options, he also repeatedly and emphatically
stated that, in his opinion, anyone who com-
mitted  premeditated/intentional ~ murder
should get the death penalty. In Morgan v.
Illinois,* the Supreme Court discussed the
problem of prospective jurors who sincerely
intend to follow whatever instructions the
court gives them, but who likewise sincerely
believe that anyone who commits first-degree
murder should get the death penalty: “It
may be that a juror could, in good con-
science, swear to uphold the law and yet be
unaware that maintaining such dogmatic be-
liefs about the death penalty would prevent
him or her from doing s0.” %’ The Morgan
Court recognized that persons who function
under this “misconception” should not be al-

40. Id. at 735,112 S.Ct. 2222.
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lowed to serve.

142 It appears quite possible that Gee was
a juror of this type. He repeatedly admitted
that he was confused; and even at the con-
clusion of his extensive questioning, he does
not appear to have understood that his stated
belief that the death penalty was the only
appropriate penalty for a premeditated mur-
der was inconsistent with his promise to fol-
low whatever the Court ordered the jury to
do.

143 Although the questioning of Gee did
not make it “unmistakably clear” that he
would be biased in favor of the death penalty,
this kind of certainty is not required in this
context. I conclude that Gee’s repeated as-
sertion that the death penalty is the only
appropriate sentence for a premeditated
murder should have been adequate to cause
the district court to strike Gee for cause.
While I acknowledge that the question of
whether the district court abused its discre-
tion by refusing to strike Gee is a close call,
this Court should abide by its prior holdings
that doubts regarding juror impartiality
should be resolved in favor of the accused.
There was good reason to doubt Gee’s impar-
tiality regarding sentencing, and Grant
should not have been forced to use a peremp-
tory challenge to keep Gee off his jury.

41. Id. at 735-36, 112 S.Ct. 2222.
42. Grant’s challenge to Gee only involved bias in

regard to the penalty stage of trial. Hence the
remedy for the district court’s failure to remove

144 Thus Grant has established (1) that he
was required to use a peremptory challenge
to remove a juror who should have been
struck for cause, (2) that he used all of his
remaining peremptory challenges, and (3)
that an undesirable juror was left on his jury
panel. Consequently, Grant is entitled to
relief on his jury selection claim, as well as
on the ineffective assistance claim addressed
above. Because both of these claims relate
only to the jury’s sentencing determination,
however, they do not affect the legitimacy of
Grant’s first-degree murder conviction.? Al-
though I agree with today’s majority that
Grant’s murder conviction should be af-
firmed, I dissent from the Court’s opinion
and its refusal to provide Grant with a new
capital sentencing proceeding. I conclude
that Grant has established that he is entitled
to sentencing relief based upon both his sec-
ond-stage ineffective assistance claim and his
jury selection claim, both individually and
through their cumulative effect upon the sen-
tencing stage of his capital trial.

w
(o] E KEY NUMBER SYSTEM
7

Gee for cause is to remand the case for a new
sentencing proceeding. See Salazar, 919 P.2d at
1127-20.
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AL ARAUT, John Marign REPQRT 8Y: ‘Yzneria Rogers =« %.
, e — . LT

COURT Z4asz NC: J7 73-422 REPQRT DATE: 4-27-73

AGE: 1& years, 11 months HEARI!IG DATE: 5-3-78

I. The record and previous history of the juvenile, including

previous contacts with communitv agencies, law enforcement agencies,
schooals, Jjuvenile courts and cther jurisdictions, prior periods of
procbation to this Court, or prior commitments to juvenile institutions.

A. 2-15-73 - Grand Larceny and Malicious Des-ruction of Property.
13-18-73 - Unauthorized Use of a Motor Vehicle.
1-13-75 - Burglary In The Second Degree.
9-79-75 - Burglary In The Second Degree.
13-21-75 - Burglary In The Second Degresz.

B. John has no previous adult record.

"1is young man and nis family have taen on welfare since

1281, At the age 9f 8 or 9 he was involved with the Salva*ion
frns 2nd went ts tneir summer camp. On 12-2-73, Jdohn was nlaced
in Missionary Cosmecnniitan Heome in Wewoka, Oklahoma.

3

2 Azecording to thz Unifcrm Juvenila Information System taere is
no racord from any othar county on him., His Juvenile Parole
officar s Mr, Ray Gibson 3ssignad in January of this vear, he
wilil he 2r2cent 3% %tn2 h223rina.

c Jonn is no%t in school. He hasn't b2en i: school! sinza his
rele2ase from Helena Trainiasc School on 11-13-77. He2 was first
expelled from Hoover Middle School in the 8th grade

IT. The juveniles home situiation, environmental situation, emotional

attitudes and pattern of living.

A, (See attached report.)

3. John was living in the home with his mother and 4 other siblings
at the time of the alledged offense.

C. This family resides in a low income, 2 bedroom avaritment housing
project. This family has been there since 1975. The rent is

$135.00 but government supnlemented. The famiiy only pays $20.70
per month. In this project, there is little hope, drugs, lack

of motivation and lots of unemployed peopl2. The project is
located in the lower incom2 area at the end ¢f a middle income
area.

John's father, Walter Grant, 54 years, left his mother before he
was born. His father only saw him about twice, at which time

he was very young. There has been no contact in his pre-teen
and adolesant years. Father believed to be residing in

OCJ 0004
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Los Ancales, California, at this time.

Mrs. Ruth L2e Grant ‘Mother), is 53 years a2ld and the mother
c¥ nina siblings. Five including Jonn are still in the home
nlus a 10 manth old grand:hild. She ra2ports that John no
trouble at home, just no motivation.

<
t

[72)

The only time, since visitina with John at Berry House, this
counselor ohserved a seoft tender feeling in John was the dis-
tussion of his young niece in the home. He was somewhat
embarrassed that his true feelings came ouz. In this counselor's
coinion, Joan is the only child removed from his home at a early
age, institutionalized, and he has felt tnis very deeply. He
however puts on a protective sheild by being passive aggressive
to courts, laws, and social workers. This young man has had no
good male figure in his 1ife to pattern z2fter. His hobhies are
mechanics, electronics, and fcotball. John wants electronic
training.

Joan is not emplosed. His Juvenile Parole counselor and he
were in the process of obtaining employment at the time of his
incarceration.

(&Y
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“t
]
3

dth boy and tre sixth child born to Mr. and Mrs. d

,_
- o
~da

ot W
ct
e
[t

2
r
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i

This youna mas nis navar baen on his own,

John worked % Quail Crez2k Gol7 and Country Club before his last
committal to DISRS, 5-17-77}. At which time he was offered a job
on his return. Howsver he didn't contact them on his return

home

Iahn has never sunportad himself.

4-27-78/Tw
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October 29, 2014

Oklahoma Pardon and Parole Board
Attn: Dr. Marc Dreyer

First National Center

120 N. Robinson Avenue, Suite 900W
Oklahoma City, OK 73102

RE: Clemency Hearing for John M. Grant, DOC #102816, February 2015
Dear Dr. Dreyer:

My name is Laronda J. Hovis; | am John Grant’s eldest si‘ster of 58 years old, currently living in
Portland, Oregon and am writing to plead for the life of my little brother.

He is guilty of the crime of murder, this | cannot deny. When | received this information so long
ago, | was struck asunder and had to call my late husband (who was at work at the time) to
come home because | needed his support after receiving such awful news concerning a close
family member. | remember saying at the time, no one in our family has ever murdered anyone
(as far as we knew).

The reason I’'m writing and asking for leniency is due to the fact that he has been imprisoned for
most of his life in form or another. John has never had a full and loving life as most of his
siblings have had to enjoy and this breaks my heart.

I’'m sure you have heard countless stories of sad upbringings from people on death row, which
doesn’t excuse their crime, but may have bearing on certain circumstances leading to his
original conviction of armed robber so many years ago. Being the eldest child at home, having
six siblings to take care of, due to the fact we had only one parent, | had the responsibility of
seeing after the younger children. | wish now | had given him more attention, of course a child
doesn’t understand that at the time, looking back, | missed several opportunities to help guide
him through life. May God forgive me.

We weren’t shown any love, | didn’t hear my mother say she loved me until | was a grown
woman and then it was too late. We were not given any attention; we grew up on our own
accord, like weeds in a desolate field, not tended to or cared about. No one, no one looked out
for us. John it seems received the worse punishment for the slightest offenses, senttoa
separate school than we were, and | believe neglect of this sort leads a person not to care for
himself or others. Oh, if | had only known what would happen, | would gladly go back and redo
our lives: be a better sister to all my siblings. But what could a child do when she didn’t know
what a healthy family looked like? Today, | would gladly give my life for him, if the law would
allow it to happen.
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| don’t excuse what he did to another human being, he must have been very low to do such a
thing and | feel deeply for the family of the victim. I’m sure they will never forget what
happened to their loved one as with John's family.

If his execution is granted, he will be the third brother | have lost within the last five years, I'm
already the eldest now of nine children and don’t relish the honor. God forgive me, we had
ignorant parents who | did not love because they were selfish and as many parents do, seem to
think only of themselves and their immediate pleasures. I've tried to explain to my children
regarding my grandchildren that you don’t have a life of your own until they are old enough to
take care of themselves. It hurts to see some of them not listening and | use John as an
example of not wanting any of my children following this example.

| believe our mother, in her later years, regretted the way she treated John, as she continued to
work herself to the death to support him financially, for her sake | am glad she is no longer alive
to witness his death or the deaths of her two older sons. Even his own biological father denied
his relationship to John until his death and for that | cannot forgive his attitude towards his own
child and son. Because of our parents, my children were raised differently than we were. | saw
what could happen to a child that wasn’t praised, kissed, hugged or worried over. | wasn’t the
best parent and made many mistakes (when | think on these mistakes my heart breaks),
therefore | have asked the Lord to forgive me for not loving my parents as he has asked us to
do.

On the radio last night (NPR), a Dr. Deb Shopshire (her name is surely spelled wrong), from
Oklahoma and the director for children in foster care (can’t remember her exact title, | was in
bed when this program came on) was speaking of troubled youth needing a safe environment.
While listening to her, the foster mother and the teenage boy talking, | wondered what would
have become of John if a system was in place for him when he needed it. | wonder if he
would’ve been better off living with good foster parents. Thank God there are people like them
in the world to help children from abusive and troubled homes today.

If clemency will not be granted to the least of these, | pray John will find Christ and that his soul
will finally have peace at tast.” ' o ’

Thank you for listening to my plea, | leave it to the parole board and God.

Laronda J. Hovis
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STATE OF OREGON )

COUNTY OF CLACKAMAS )

AFFIDAVIT OF ANDREA GRANT

I, Andrea Grant, being of lawful age and sound mind do swear and state the
following:

1. My name is Andrea Grant, and I currently reside at 13455 S.E. Oakfield
# 17C Milwaukee, Oregon 97222. I have personal knowledge of the facts stated in this
affidavit.

2. John Marion Grant, the defendant in Osage County Case No. CF-99-28, is my
half- brother. His conviction and death sentence from the trial of that case is now on appeal
in the Oklahoma Court of Criminal Appeals in Case NO. D. 2000-0653.

3. I am the seventh of nine children born of my mother Ruth L. Grant. I am the
first born of O.C. Frazier’s children. My birth date is April 13, 1962. I was born one day
and one year after my brother John Marion Grant. My mother had a baby every year for five
years from 1960 to 1965. My older siblings are Kenneth, Ronnie, LaRonda, Ruth Ann,
Norman, and John Grant. My younger siblings are Gregory and O.C. Frazier. I moved to
Oregon with my mother and younger siblings when in 1979.

4. My brother John was the last child born to Walter and Ruth Grant. Walter

Grant was never around while John was growing up and my mother was working.to support
us. My brother Norman, born one year before John, was favored because he has light skin.
John was born and then myself. I always felt because I was female and the first born of O.C.
Frazier this helped me get a little more attention in the family. John did not receive the care,
attention or love he needed. He got whipped a lot and talked down to. His friends were
delinquent, and their parents were not much better. Despite these troubles, he was kind and
loving toward me.

5. Growing up, John was my favorite brother. He always tried to take care of
the younger children. We did not have the basic items such as shoes and food. John would
steal to provide necessities for us. My mother would never notice where the items came
from. She was too busy. My mother had too many children so close together. John was
soon arrested for stealing food and was sent away to detention centers. I missed him deeply
when he was sent away to detention centers.
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6. Although my brother was arrested for stealing, he was never a violent person.
He was a good person, a favorite brother, who took it upon himself to meet my basic needs
when he was too young to hold that kind of responsibility. There was no adult present to
take care of my brother’s needs. He wanted to play football and be like a regular kid, but,
he was forced to take on too many responsibilities.

7 I do not want my brother to be executed. I did not testify at his trial because
I was not aware of the proceedings. Nobody interviewed me or told me that the trial
occurred or asked me to attend. I would like the opportunity to tell the court about my older
brother . I would like to be there for him because he was always there for me. I would
like to ask for mercy from the court and the victim’s family.

Further Affiant Sayeth Not.

. d
Dated this,Zé_'(an of July, 2001. ﬂ M .
%ﬁ/ %

ANDREA G , AFFIANT
Subscribed and sworn to me on thlsﬂg" ?ay of July, 200}. 7
ary,

SFICIAL SEAL
LYNNETTE S. OSBURN
NOTARY PUBLIC-OREGON
COMARSTION NO. 325670
MY COMM - (XPIRES JULY 28, 2003

My Commission expires: 07 // > / O 3
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AFFIDAVIT OF MARVIN SMITH

STATE OF OKLAHOMA )
) ss.
COUNTY OF OKLAHOMA )

Before me, the undersigned Notary, personally appeared Marvin Smith, known to me
of lawful age, who being by me first duly sworn, upon his oath, deposes and says:

1. My name is Marvin Smith. John Grant is my cousin. His mother Ruth and my
mother Rosie Smith are half sisters. John is a two years older than I am. We grew up in the
same neighborhood, same apartment complex in Oklahoma City. It was an all black
environment.

2. Our families did not have a lot of money. We all committed petty thefts to get
money or items for our families because we did not have much. We would break into
change machines to get the change.

3. John got into trouble and was sent to boys homes. Before he went to the boys
homes John was a good kid. He was always smiling and a good person. He didn’t bother
anybody. After John returned from boys homes he was so different. He put up this tough
guy front and was not going to be bullied by anybody. He wasn’t afraid to fight anyone. It
seemed like he was looking for excitement.

4. 1 didn’t know what was going on with John, but whatever happened to him made
him have mental problems. I told him I thought he needed help. John didn’t think he did.

5. 1 have always thought John should have been put on medication to help him with
whatever he was dealing with. Medication would have helped him a lot.

6. After the boys homes John was very neat and organized. He liked routine. He had
to keep everything clean. He was never looking a mess. His pants and shirts had to be
starched.

7. John and I caught a robbery case together. John and I were both adjudicated as
adults and were placed in Oklahoma County Jail. John was 17 and I was 15 years old. It
was horrible. Other inmates tried to take advantage of us because we were younger. We
were babies compared to everybody else. John and I would get jumped and had to fight all
the time. The guards would either encourage it or just sit there and watch. If a guy came in
on a rape charge, the guards would announce to everyone why he was there, and lock him in
with the inmates. The guy didn’t last 30 minutes. It was not a safe place to be.
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8. I heard on the streets John was having an affair with a corrections officer. I learned
later that her name was Gay Carter. 1 was shocked because this was not like John. John
was shy. Ms. Carter must have come on to John for this to happen because I had to set him
up with the one girlfriend he ever had, Tracy Mitchell. Once John and Tracy had their first
kiss, that was it. John was all about Tracy. John was a one woman man. They didn’t
break-up, John got locked up.

9. 1 heard from John’s mother and his family about Ms. Carter’s death. They told me
Ms. Carter had become involved with another inmate and John snapped.

FURTHER AFFIANT SAYETH NOT.

S Sy,
R

m Smith ~

Wiy,
oy,

»

e

g

3

\\‘““g
2 &
A
<y

+
Subscribed and sworn to before me this 2 day of N gyender 2014,

NOTARY PUBLIC "o>gtn (5O
)
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STATE OF OKLAHOMA

DEPARTMENT OF PUBLIC WELFARF

MONTHLY DETENTION REPORT

Name of Institution BOLEY STATE SCHOOL for BOYS Month DECEMBER 1975

Child’s Name and
Case Number

OL, Rick 1S-3-1607

NSON, James IS-B-1340
OMBS, Aaron IS-B-1583

Date and Reason for Date Released
Detention or Separation

12-24-75 Fighting 12-29-75
12-24-75 Fighting houseparent 1-4-76
12-24-75 Up during bed hours| 12-29-75

with coat laying out

ON, Victor I1S-B-1617 {12-30-75 Stealing 12-29-75
ARD, John IS-B-1446 {12-26-75 Runaway 12- 6~76
[ER, Billy 1S-B-1146 [12-26-75 Runaway ’ 12- 6-76 X
1, Dennis 1S-B-1614 112-26-75 Constantly disobeying.houseparent 12-29-75
T, John’ 1S-B-1587 |12-26-75 Runaway 12-29-75
Y, JEILEIy IS-B-1598 [12-726-75 Runaway L12=-29~75"
., Donald I[S-B-1569 {12-29-75 Non-cooperation with
houseparent 1- 1-76
FORD, Darryl S-B-1443 (12-29-75 " REE 1- 1-76
JET, MArk S-B~1594 [12-29-75 "" e 1- 1-76

SLINE, Jerry 15-B-1223

jbh/\ CI(Z'-A

January R 1978

12-31-75 Fighting a smaller {1-5-76

boy

" Date Signed

Okla. DPW Issved 1-70

Superinter%em

BHS 0005
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STATE OF OKLAHOMA
REHABILITATIVE SERVICES
"MONTHLY DETENTION REPORT

DEPARTMENT OF INSTITUTIONS, SOCIAL AND

devt. 5, 1977

Name of Institution Month
Child's Nome and Date and Reason for Date Released
Case Number Detention or Separation
JONES, Pat (3333) 8-23 Ret..AWOL. went from
checkout. ilot released
HARVZY, Tracy (3735) 8-24 Ret. AWOL. Went out
window of cottage. stole school
bus & wheat truck. Had forkj
that was bent in his room. Hot released
SIII™H, Pzul Daniel(4950) | 8-24 Ret. AWOL. went out
window of cottage. Had the
tools to open his window &
helped steal school bus &
wheat truck. Not released
JILLIAMS, Travic (U067) | 8-26 Checked out for scnnol
then ran away. ot released
CISZKOWSKI, Tony (39$52) 8§-26 Theft of radio Not released
CLAY, Chris (3921) 8-27 Ret. Trom checkout with
smell of alcochol on his breath. 8-30-77
EVINS, Randy (3624)  8-27 Arguing w/ hs. prt. 8-30-77
LESIEY; Mark (3595) 8-28 Ran away while on che¢kout  Hot released
GRANT, Jonn (%007) 8-28 Lying to Hs. Prt. 3-31-77
HOLLAND, -Randy (3892) - 8-30 Smoking marijuana ot released
CILLINS, Josnua (3510) 3-30 Smoking marijuana lot released
PIXE, James (3995) 1 8-30 Smoking marijuana Mot released
TALLER, Dennis (3334) 8-30 Ref, parole by burglaty Mot released
ODLZ, George {(Las53) 8-30 Ref. AWOL. Ran fron
dentist -trip to Enid. Not released

%[Qm/ /74 M QM/’!/

Date Signed Superintendent 7l
Okla. DISRS Issved 1-70 SHS-14
John GranBSferfiHcy
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AFFIDAVIT
COMMONWEALTH OF MASSACHUSETTS )
COUNTY OF BARNSTABLE ; >

Ste\}en A. Novick, being first duly sworn upon oath, deposes and states as
follows:

1. I have been since 1973 and remain a member of the Oklahoma Bar
Association, OBA #6723. In my former capacity as an employee of Legal Aid of
Western Oklahoma, I investigated and served as lead class counsel in the case of Terry
D. etal.vs. LE. Rader, et al., No. 78-4-T, in the United States District Court for the
Western District of Oklahoma (hereafter “Terry D.”). I have been asked to prepare this
affidavit by lawyers from the Federal Defender’s Office to provide a summary of my
knowledge of conditions and practices found to exist at Boley State School for Boys and
Helena State School for Boys during the investigation and litigation of that case.

2. The Terry D. case was a civil rights class action challenge to what proved
to be the widespread abuse and mistreatment of children within Oklahoma’s juvenile
institutions. These institutions included the Boley State School for Boys (hereafter
“Boley”) and the Helena State School for Boys (hereafter “Helena”). The initial period
of investigation of these juvenile institutions spanned from 1976 through the end of 1977.
The litigation was filed on January 4, 1978.

3. The investigation principally involved interviews with children who had
been confined or who were still confined in these juvenile institutions, interviews with

employees of the Oklahoma Department of Institutions, Social and Rehabilitative

Services (the predecessor of the Oklahoma Department of Human Services), review of
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agency documents secured from these employees, review of juvenile court case files, and
the notes of reporters who had interviewed children. In November, 1997, I toured the
Boley State School with lawyers from the National Juvenile Law Center (NJLC). The
NJLC was a national program providing legal services to children in jails and state
institutions. Lawyers from that program had visited dozens of juvenile facilities
throughout the country in the course of their work. Following the tour, the NJLC lawyers
told me that Boley was among the worst juvenile institutions they had ever seen. In the
litigation, much of the information gained in the investigation was corroborated by
documents secured through discovery.

4. Solitary confinement was routinely used to punish children for
institutional rule infractions at both Boley and Helena. At Boley, solitary confinement
was carried out in eight foot by eight foot cells located in one wing of a building. Each
cell was furnished only with a metal combination sink/toilet and a mattress on a concrete
pad. Cell doors were solid metal with a small window. There was a vertical slit window
to the outside that permitted daylight to enter the cell, but the glass was opaque and did
not permit a view to the outside. Children were confined in solitary confinement at Boley
for at least twenty-three and one-half hours each day. For % hour each day, children
were supposed to be allowed a period of exercise in the hallway between the cells.
Showers were permitted every other day. If children were non-compliant or “acting out”
in solitary confinement, they would be denied exercise and showers.

5. Solitary confinement at Helena was carried out in a separate building
called Dodge House. Dodge House consisted of twelve cells with six cells flanking

either side of a narrow corridor. The cells were very cramped, measuring only five feet
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by eight feet in size. Ten of the twelve cells were furnished with a porcelain sink and
toilet. Two of the cells had no facilities. Mattresses were placed on the floor. The cell
doors were made of solid metal save for a six-inch square window facing the corridor. A
narrow vertical window faced the outside, but the glass was opaque and did not permit a
view to the outside. Like Boley, confinement was for 23 % hours per day with 30
minutes for exercise and a shower. Exercise and showers were denied to youngsters who
“acted out” in confinement.

6. As noted, solitary confinement was used principally to punish youngsters
for institutional rule infractions. Not surprisingly, the most common rule infractions were
running away from the institution (called “AWOL”), fighting, and “talking back” to staff.
Time in solitary confinement would be determined by the severity and chronicity of the
infraction. For example, a first offense AWOL would typically draw 7 days in solitary
confinement. For each additional AWOL, an additional 7 days would be added to the
sentence in confinement. So, for the third AWOL, a youngster would serve 21days in
locked isolation.

7. During periods of locked isolation in solitary confinement, youngsters at
Boley and Helena would have virtually no contact with other people. Visitors were not
allowed. Counselors rarely met with the confined children, and then only for very brief
periods of time. No schoolwork was provided. Time in solitary confinement was not
only a period of isolation, but was also a period of forced idleness.

8. Experts in the fields of child psychiatry and juvenile corrections roundly
criticized the use of isolation in solitary confinement for any purpose other than very

short-term control of out-of-control violent behavior. Dr. Robert Baxter, a child
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psychiatrist, testified that periods of solitary confinement cause or exacerbate serious
mental health problems in children and can often induce psychosis. Dave Fogel, a well-
known expert in penology and juvenile corrections, testified that the routine use of
solitary confinement increases anger in youth and promotes future violent and acting out
behaviors. Indeed, door-pounding and kicking, uncontrollable screaming, and head-
banging were common behaviors exhibited by the youth in solitary confinement. When
youth exhibited these behaviors, they often would be confined in the cells with no
facilities, which were used as “mental health” cells. If a youth confined in one of these
cells had to use bathroom facilities, he had to bang on the cell door until a staff person
came by to let him use a bathroom. According to statements from children, the staff only
came around infrequently and some children were forced to urinate or defecate on the
floor of their cell. Following their initial tour of Helena in January 1980, Dr. Baxter and
Mr. Fogel were so concerned about the physical and psychological well-being of youth
being confined in Dodge House they insisted that plaintiff’s counsel take immediate
action to secure a preliminary injunction to forbid the use of the detention facility.
Within a week, such a motion, supported by strong affidavits from Dr. Baxter and Mr.
Fogel, was filed with the Court. Two days after defendants were served with the motion,
the defendants bulldozed Dodge House to the ground.

9. Sentences in solitary confinement of 20-30 days were common at both
Boley and Helena. Some youngsters were held for longer periods. One youngster who
was obviously in need of mental health care was held in the Dodge House at Helena for
108 days. When asked his opinion of confining youth in solitary confinement for 20-30

days under the conditions existing at Helena, the State’s own expert child psychologist
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testified, “I would investigate my staff.” When asked about the youth held for 108 days
in solitary confinement, he testified, “that would border on Hitlerism.”

10.  Youth at both Boley and Helena were subjected to a form of restraint that
both the youngsters and the staff referred to as “hog-tying.” Hog-tying consisted of
having one’s ankles shackled, wrists cuffed behind one’s back, and then having the
shackled hands and feet tied or chained together behind the back. In hog-tied restraint, a
child would be bowed up backwards causing tension on both ankles and wrists. Hog-
tying was imposed allegedly only when a youth was so violently out of control that
restraint was necessary for his self-protection. In practice, however, hog-tying, like
solitary confinement was employed as punishment for misbehavior or “talking back” to
staff. For many children, hog-tied restraint was imposed for several hours or more.
When youngsters in solitary confinement would act out in confinement -- e.g., head
banging, door pounding, etc. — the staff response was often to hog-tie the youngster while
in solitary confinement.

11.  Again, plaintiff’s experts Dr. Robert Baxter and David Fogel condemned
hog-tying as unnecessary, punitive, and exceedingly harmful to youth. Physically, hog-
tying caused cuts and bruises, as well as injuries to tendons and ligaments.
Psychologically, hog-tying induced panic and terror in youth and resulted in increasing
the youth’s anger and future assaultive behaviors.

12.  The failure of staff to protect children from youth-on-youth violence and
youth-on-youth sexual assaults was commonplace at Boley and Helena. Indeed, a
common practice at both Boley and Helena was the staff use of the “bully system” to

control youth within the institution. In the bully system, staff would grant favors to
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designated larger and stronger youngsters in exchange for their use of force against
smaller and weaker children as a way of “keeping the children in line.” The inevitable
consequence of the bully system was the systematic abuse of smaller and weaker children
by larger and stronger youth while staff “looked the other way.” This abuse ran the
gamut from simple beatings to forcible rapes. Plaintiff’s juvenile corrections experts
opined that the use of the bully system was damaging to the victims of the “bullies,”
because of the physical and psychological abuse, and was likewise damaging to the
“bullies,” because it communicated to them that violence toward others was acceptable
behavior.

13. Throughout all the juvenile institutions in operation in the late 1970s in
Oklahoma, mental health care for disturbed children was virtually non-existent. Boley
and Helena had employees called psychological technicians who were purportedly the
front line of mental health care for the youth. The so-called psych techs typically had no
more than a bachelor’s degree and were ill equipped by education and training to deal
with the serious mental health problems presented by many of the institutionalized youth.
Moreover, the institutions had far too few psych techs to deal with the number of children
who had serious mental health problems. The most counseling any youth would receive
would be 30 minutes about once a week. Many youth waited several weeks or more
before they could see a psych tech.

14.  Many of the conditions and practices described in this affidavit, as well as
other instances of systemic institutional abuse, were corroborated by the testimony of
youth and U.S Department of Justice investigators at hearings before the United States

Senate Subcommittee on Juvenile Justice in February and May of 1982. Notable among

John Grant Clemency
Page 43 of 143




the findings of the Subcommittee was not only the existence of widespread abuse of
institutionalized youth, but also that the responsible agency officials had knowingly
tolerated such abuse.

15.  Lawyers from the Federal Defender’s Office informed me that John Grant
was confined at both Boley and Helena during the period of 1975 to 1977, and that he
was disciplined repeatedly for such rule infractions as running away from these
institutions and lying to staff. For these infractions, Mr. Grant would have certainly been
subjected to increasingly lengthy periods of solitary confinement under the practices then
extant at these institutions. As a resident of Boley and Helena during the two years
immediately preceding the filing of the Terry D. case, the abuses uncovered by the
litigation were rampant and unchecked. Therefore, it is likewise certain that Mr. Grant
would have been subjected to various forms of abuse from either staff or other
youngsters, or at least would have witnessed such abuse. It is notable that the defendants
in the litigation went to extraordinary lengths in seeking to prevent the discovery of the

litany of abuses that pervaded these institutions.

Gl

Steven A. Novick, Affiant
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Throwaway Kids

Throwaway Kids was a two-part investigative report air-
ing on the ABC News magazine 20/20 in 1981.

The report followed a nine-month undercover investiga-
tion by producers Karen Burnes and Bill Lichtenstein.
The reports detailed the documented abuse, neglect, and
preventable deaths among children, the aged, and those
with mental illness who were in the care and custody of
the Oklahoma Department of Human Services.

Producer Karen Burnes filming “Throwaway Kids” for ABC
News 20/20 in Oklahoma, 1981.

Producer Bill Lichtenstein in Oklahoma during production of
“Throwaway Kids” for ABC News 20/20, 1981.

The main focus of the reports were the state’s “warehous-
ing” of children, many of whom were in state custody for
being abused or abandoned. In turn, the state received
per diem federal funds for each child in its custody, but
it failed to provide appropriate services for the children
with the revenue.

At the time of the program, Oklahoma had no foster care
system, so children who were abandoned, abused, ne-

glected, or in need of supervision, were placed in large,
outmoded, state-run institutions, many of which were lo-
cated in rural towns of the state, and were without ser-
vices or proper care. Lichtenstein and Burnes obtained
thousands of pages of confidential “Abuse Reports,” gen-
erated by state workers and kept by the Department of
Human Services, detailing the mistreatment of children
in state’s custody, ranging from children being beaten by
often unqualified staff, to kids being locked in isolation
for weeks at a time. There were also numerous unex-
plained deaths at the state hospital for children with men-
tal retardation, which the investigation showed were the
result of neglect and abuse by state workers.!)

Burnes and Lichtenstein were part of a team of re-
porters who collaborated on the investigation, which in-
cluded ABC's Sylvia Chase, Pulitzer Prize-winners John
Hanchette and Carlton Sherwood of Gannett News Ser-
vice, and the investigative team from local TV station
KOCO, which was an ABC afiiliate and was owned
by Gannett. This unprecedented investigation, involv-
ing national and local broadcast and print reporters,
culminated with articles published by Gannett, a spe-
cial two-part report on 20/20, “Throwaway Kids,” pro-
duced by Burnes and Lichtenstein, and a series, “Okla-
homa Shame,” which aired locally in Oklahoma City on
KOCO-TV. The series was honored with a 1982 Peabody
Award and a National Headliner Award, and was nomi-
nated for a national news Emmy Award.

In 1982, only months after the reports ran, Lloyd E.
Rader, Sr., the director of the Oklahoma Department of
Human Services, resigned after 31 years with the depart-
ment amidst a state investigation of financial misconduct
involving patronage, illegal corporate hirings and abuse
of the state bid system. In particular, Rader was accused
of using state funds to hire private detectives to follow
and harass the reporters investigating the Department of
Human Services, and that he had used state workers to
build a clinic for his son, Lloyd Rader, Jr., a doctor. The
investigative team also uncovered what Rader referred to
as his 130 page “legislative control file,” containing the
favors and patronage he had given to leading representa-
tives in the state, up through Gov. George Nigh and U.S.
Senator David Boran.[?!

Today, the Oklahoma Department of Human Services
has almost eight thousand employees and a budget of $1.4
billion from state and federal funding.®! Currently the
Department is involved in another lawsuit,*! with the ad-
vocacy group “Children’s Rights,” over its treatment of
juveniles in state custody.
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AFFIDAVIT OF LAURA CHOATE

STATE OF OKLAHOMA )
) ss.
COUNTY OF OKLAHOMA )

Before me, the undersigned Notary, personally appeared Laura Choate, known to me
of lawful age, who being by me first duly sworn, upon her oath, deposes and says:

1. My name is Laura Choate. [ was one of the eight named plaintiffs in the class
action suit filed in 1978 which became known as the “Terry D lawsuit.” This litigation was
the basis for a national expose of the abuse and cruel treatment endured by children in the
custody of the state of Oklahoma. This litigation resulted in dramatic changes to
Oklahoma’s juvenile justice system.

2. One of the changes from the Terry D. Lawsuit, was the founding of the Oklahoma
Institute for Child Advocacy or OICA in 1983 to ensure the protection of Oklahoma’s
children. I was a founding board member and I am currently on the board now. I still work
with OICA promoting continued change in how Oklahoma treats its children.

3. I have also worked directly with children and adolescents in various residential
treatment and psychiatric facilities, including High Pointe.

4. I was living in an abusive situation at home. After running away several times only
to be returned to the same abusive situation, I asked a police officer what I needed to do to
not get returned to my home. He told me to commit a crime, which is what [ did. After
stealing multiple cars, I was sent to Girls Town. However, I traded one abusive
environment for another. Girls Town was a living nightmare, just like the boys homes. We
were repeatedly raped and beaten.

5. At the age of 16, I was emancipated and released from the facility and placed out on
the streets in Oklahoma. I did not have a place to live or a job. I was not prepared to be
out on my own. There were times I wanted to commit a crime so I could go back in. There
I would have 3 hots and a cot and structure.

6. Meeting attorney Steve Novick and becoming involved in the Terry D. Lawsuit,
gave me direction and focus. I could have easily ended up in prison or dead. The lawsuit
gave me the opportunity and drive to stop what was happening at these facilities. I wanted
to stop the screams of the deaf, mute girl being raped in the padded room.

7. I have been diagnosed with PTSD. Although I was surrounded by kids with this
diagnosis and helping them deal with their PTSD, I did not realize I had it. It wasn’t until I
was in self-imposed inpatient treatment, on the ground, in the fetal position, crying, and
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chewing on the end of a gun, that I was told I had PTSD. Once I heard this from someone,
it all made sense.

8. From my experiences, women that have PTSD tend to internalize it. They become
numb. I turned to alcohol to ensure I stayed numb. Men, however, tend to act out when
experiencing PTSD.

9. Even with the support and direction I have found from the Terry D Lawsuit and
advocating for children, I continued to struggle. I had a very difficult time in relationships.
I was difficult to deal with. I have drank alcohol to try to numb the pain of what I have
been through. 1 have seen a psychiatrist who prescribes me medication for anxiety and
panic. It is an everyday effort to try to stay balanced. I can’t imagine where I would be if I
did not have supportive people in my life.

FURTHER AFFIANT SAYETH NOT.

Subscribed and sworn to before me this 267 day of Aldvembe, 2014
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- veteran director of human services, Llo
“the legal guardian of every institutionalized child in
2. the Oklahoma youth system, by a a trio of civil

L]

SRt TR B

By JOHN HANCHETTE

‘and CARLTON SHERWOOD
Gannett News Service

. Copyright 1982, Gannetl News Servie

OKLAHOMA CITY - One of the unique things

i about the recent lengthy federal court sult over
e
It children’s homes and training schools here.

conditions in the Oklahoma juvenile system was the
agreement of expert witnesses on the conditions at

The plaintiff’s psychiatrists said they were lousy.
The state’s own psychiatrist said they were lousy.
The lawsuit was brought against the state and its
d E. Rader,

liberties groups seeking reform in the homes and
schools

To support their contention that child abuse was
ingrained in the Oklahoma juvenile system, the civil
liberties lawyers sought the assistance of two nation-
ally known experts on youth, institutions and criminal

> justice. The plaintiffs got Dr. David Fogel and Dr.

bert F. Baxter to offer expert testimony.

Both men, after inspecting the Oklahoma juvenile
systemn, made “declarations under penalty of perjury”
for the court record. The documents provide a dev-
astating indictment of a child-care operation that
included detention and restraint practices for young-
mi?b that might be considered severe in an adult
prison. i
Baxter, educated at the University of Michigan
School of Medicine, is a prestigious examiner for the
American Board of Psychiatry and Neurology and a
R;ychiatric consultant to the Natlonal Institutes of

ental Health, and his s&eclalty is the residential
treatment of adolescents. He is currently director of
lt:311l1|1 ﬁsychiatry at the University of Texas Medical
ranch.

Foley is former executive director of the Ilinois
Law Enforcement Commission, former commissioner
of the Minnesota Department of Corrections and a
recognized expert on juvenile institutions, and is
currently director of graduate studies in criminal
justice at the University of Illinois. .

Baxter characterized Oklahoma's youth detention
practices as “exceedingly cruel and inhumane.”

Foley said his reaction to conditions in Oklahoma's
juven,!le system “is one of personal shock and out-

“The conditions under which these children are
incarcerated conform to no known corrections or
treatment standards,” he said. Oklahoma’s lock-up
system for children “in my view, constitutes cruel and
inhumane punishment for children,” he said.

As long as children are subjected to such isolation
procedures, Foley said, a “serious emergency” exists.

What. got Foley and Baxter particularly upset was
the solitary confinement tactic used at Helena State
School for Boys in a separal
toward the rear of the.
place whose charac
mitted, were similar to other detention facilities used
throughout the system.

ter court-ordered inspections of Helena, both

experts described the igolation areas:

“Dimly lit” 5-by-8-foot cells with no view to the
outside and solid metal doors with only an 8-inch-
square observation panel in it. The sole furnishing was
a small, non-spring mattress placed directly on the
concrete floor.

“The interior of the cells are depressing,” said
Baxter, noting that inits were “devoid of any personal
ltlgms. posters, toys, games, crafts, or hobby materi-
a ."

No radio, no TV, no-books.

- No nothin’.

There is no- ventilation system — heating or
cooling — both men noted, and Foley added, “The
result is that the air inside the cells is stale and foul-
smelling.”

“Personal contact between children and staff,”
goted Baxter, “is usually less than 30 minutes per

ay."

The “only method of communication once the
doors are locked,” said Foley, “is yelling or bandggg
Ironically, this behavior often leads to er -
pline, which usually takes the form of longer confine-
ment and-or shackling.”

Then the descriptions grew even more gruesome.
Baxter observed that when a child is put under
restraint in his cell, “his ankles are bound together
with shackles, his wrists are handcuffed behind his
back and the child’s ankles and wrists are then bound
together by a leather strap.

Tl CamazT3

‘Hogtied’,
shackled
and left

“Incarceration in solitary lockup may be autho-
rized for up to 20 days. I understand that this
detention can be extended for misbehavior in the
cells, such as writing or scratching one’s name on the
cell’s interior.”

Baxter observed more; “Children are locked in
their cells for approximately 23 hours...a few minutes
allowed for showers, and ‘exercise is permissible in
the small area beteween the cells for only 10 to 15
minutes each day.

“None of the educational, recreational, or treat-
ment programs at the institution are available to
children in solitary detention.

“Records indlcate that children are segregated in
Dodge House for up to 20 consecutive days. Such
relative isolation, during the specific developmental
phase in which association with members of the peer
group is absolutely essential for emotional support
and stability, . has potentlally devastating conse-
quences. Youngsters are left with only their fantasies
and thoughts in such circumstances.

“Anger and frustration only mount in an environ-
inent that permits no appropriate channels of express-
on.”

The result of all this is bad news for society,
Baxter told the court.

face-horo"In such circumstances,” he said, “young-
sters are at s cant risk for self-abuse or destruc-
tive behavior (e.g. banging their heads on the wall,
making suicide attempts) and for psychotic regres-
sion. In both cases, this may lead to behavior which is
intérpreted by unsophisticated staff as further evi-
dence for the necessity of control and punishment.

The unavailability of licensed psychologhlst.s or psychi-
aittriaté on a regular basis compounds this distressing
situation.

“The method of physical restraint is highly anti-
therapeutic and should be permissible only in situa-
tions where a child is a serious and evident danger to
himelf and others.” .

ll;‘lunhfr' th;!u pslgrc{nagriaa%aﬁoted, dtlle “hogtied”

sition is * cul rbaric” and unni s
oreover, hga said, ln’;no case should evenecm
physl‘:g(ll restraints be utilized for the periods of time
re 3
tl::Such ltncarcerauon, he saij(t ;:m nster!eu;thmy
tment program...nor ¢ap. jt he consi & viable
treatment program in'ltgﬁ. Locked isolation under

Legal-"rhetoric —
‘No blood, no foul’

By JOHN HANCHETTE
and CARLTON SHERWOOD
Gannett News Service

Cepyright 1982, Gannett News Servico -

OKLAHOMA CITY — One of the dillos of
Oklahoma’s juvenile system that civil liberties law-
yers noticed centered on the practice of downgrading
abuse complaints if the violence failed to cause
serious injury.

It is, observed one of the attorneys, like some of
the tough pro basketball games in which reluctant
referees shy away from close calls unless there's hard
evidence — the “no blood, no foul” rule,

Case files in the Department of Human Services
show many instances in which a state enén‘logee was
investigated for an alleged incident of child abuse,
then dodged the 14 boy filed a grievance that a Youth
Guidance Specialist Rad put a knot in his forehead by
hitting- him when he tried to turn off a light that
rvices Director Lloyd E. Rader that Marzett be fired
because of his attitude. That was two years and 11
months ago. State personnel officials told GNS last
;vgek that Marzett is still at Boley, working In his old
ob.

these conditions could not, under any circumstances,
be considered treatment. My opinion is that such
isolation is purely for punishment, and as such is
exceedlngl cruel and inhumane.”

Added Foleyr “Children are subject to being fully
shackled in their cells for conduct no more serious
than yelling or banging on their cell doors,” and
sentences from “five to 20 days appear to be routine.”

Such “punitive «confinement” for any duration
“would be harmful to a mature adult,” said Foley.
“Hence, the incarceration of children in that facility
for up to 20 days is likely to result in irreversible,
emotional injury.” .

It Rader and his top aides were expecting any
succor from their own top psychiatric consultant, Dr.
Stuart B. Simon, they must have been disappointed.
Simon, one of the top child. psychiatrists in the state,
also teaches the subject at the University of Oklaho-
ma's Health Sciences Center.

The doctor was deposed in late summer of 1981 by
Steven A. Novick, the Legal Aid of Western Oklahoma
lawger who handled most of the lawsuit's questioning.

imon rolled along nie!:lfi through more than a
hundred hrages of testimony. He talked about theories
of psychiatric practice, faving rather soft and philo-
sophical answers on the dangers of excessive medica-
tion and use of restraints. He said he’d never seen
hogtying of either children or adults in his 14 years of

ractice, and that handcuffing and ankle cuffing can
ead to severe nerve, blood vessel and joint injury. He
talked about hogtying children in terms no stronger
than “counter-therapeutic.”

Under Novick's persistent barrage, however, he
began to let slip a few bombshells. Yes, he had seen 6-
year-olds and 7-year-olds come into the institutions in
restraints. Yes, he finally agreed, hogt{in&any child
in any institution anywhere is “overkill.” Yes, the 5-
by-siLoot rooms used for detention “are way too
ma ”

Then Novick started krunchlilg all the right buttons.

How about locking kids up for 20 days at a time in
isolation rooms?

“It's cruel and inhuman,” said Simon.

How about a child locked in an isolation room in
excess of 100 days? .

“I would say that would border on Hitlerism.”

What would be the safe limit?

“The longest I would see would be 24 Hours."”

Had he ever confined a child in a detention unit?

“I cannot for the life of me recall that I've ever
placed a youngster in seclusion.”

What about the psychological consequences for a
child locked up in an isolation room like the ones used
by the state? :

“This would be somewhat terrorizing to me. I
would be somewhat fearful. I would be unclear as to
m;l'nemoﬁonal role in life, I would be unclear if I'm
being spied-on. I wouldn't know- from this if I have
any contact on the outside — if it’s real, imagined, or
otherwise from what I've seen. I would have some

probably very terrifying nights and bad dreams. I
would ge quite reuenthﬁ. I would probably become
quite belligerent, I would become quite angered with
whoever put me in there. I'm not so sure I would

resolve not to again ever get in that room.”

Novick started about “’permanent and irre-
versible chological " and Simon began
talking about Vi ese prisoners and people who

came out of Auschwitz. Yes, he said, each time a kid
got locked up in isolation, the irreversible psychologi-
cal damage would increase.

“It would make me hi%snsplcious of what is
life all about,” he said: “What are human beings
about? Can you really trust an adult at all? Can I
trust any interaction with anyone?”

And If the child made noise in such a cell and was
hogtied for it, what then? ]

] would investigate my staff.”

Shortly after the transcripts of the questioning of
all three psychiatrists were filed with the federal
court; Lloyd Rader quickly and quietly ordered Dodge
House torn down. The plain immediately filed
papers with the court, noting that Rader had de-
stroyed important evidence of the conditions and
behavior described above. Dodge House, they con-
tended, was not torn down to improve conditions —
which still existed in other state juvenile homes —but
because the plaintiffs had focused their evidentiary
search there.

The destroyed restraints, paddles, oaken confine-
ment chairs, shackles and other medieval punitive
devices were never restored to the plaintiffs as

evidence.
mquietly replaced
cages in remote
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DECLARATION UNDER PENALTY OF PERJURY

STATE OF OKLAHOMA )
)
PITTSBURG COUNTY )

I declare under penalty of perjury that the following statements are true and correct:

1. My name is Ricky D. Mitchell. My Department of Corrections number is 104724. 1
am presently incarcerated at the Oklahoma State Penitentiary. 1 swear and affirm that
the following statement is true and correct and it is what I would say if I were called
to testify under oath in a court of law.

2. I was born in 1961. I have known John Grant since we were both 12 years old. We
lived near each other in the Forest Oaks projects in Oklahoma City. We spent a lot
of time together as kids both in Forest Oaks and in juvenile detention centers. I was
with John at both Boley and Helena schools and then later at the Dick Conner
Correctional Center.

3. When we were kids, John had it harder than most. No one watched him or kept an
eye out for what he was doing. John got no guidance from his family or from the
community. If anything, because he was taller than most kids and people seemed to
expect him to act older than he was.

4. John and I messed around with kids on the street. The street kids gave us attention.
Getting attention from the street kids got us attention from girls.

5. John and I were at Boley school at the same time. Boley was kind of a reformatory
school where kids who had gotten in trouble with the law were sent. When John and
I first went there it was a segregated facility.

6. At Boley, boys lived in dormitories, grouped by age. There were about 35 to 40 kids
in each dormitory. There were people called “house parents” who were in charge of
the entire school, but in the dormitories we were watched by guards who stood eight
hours shifts.

7. At Boley, fighting amongst the boys was encouraged by the guards. It was not
uncommon for the guards to say something like, “we aren’t going to give you snacks

Declaration of Ricky Mitchelil
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10.

11.

12.

13.

i4.

15.

16.

today, if you want some, go take them from the boys in the other dormitory.” Then
the guards would watch us fight, It was entertainment to them.

The kids would also fight amongst themselves just for fun. If you were being hurt by
another kid, there was no help.

When you got into trouble at Boley, you would be put in the disciplinary unit. 1 was
there many times. Inthe disciplinary unit I slept on the floor. I was hit by the guards.
The guards would wake me up every hour to do exercise like pushups, or duck
walking. 1 remember a guard saying to me that “it ain’t in the law that we have to
give you eight hours straight sleep.” So they would wake me up every hour for
punishment.

The guards routinely beat the kids. It happened to me, and I know it happened to John
Grant. It would be a surprise if someone went to Boley and they didn’t get whopped
by the guards.

I escaped from Boley several times. But I always got caught and they brought me
back and beat me up.

Psychologically, the treatment at Boley took some of the kids down. They were never
the same after being there,

Helena school was just the same as Boley. Only John and I went there after the
schools were desegregated. Before, Boley was all black and Helena all white. By the
time we went to Helena, it was about 3 % black.

Being at Boley and Helena was just like being at the Oklahoma State Penitentiary
(*OSP”). The fights are the same, except at OSP people use shanks and knives and
at Boley they just used fists and sticks. Boley trained us for prison.

I heard that things changed at Boley after desegregation and a white kid’s Mom
brought a law suit over the conditions and treatment. But it was bad when John and
I were there.

I have heard that at John’s trial they used his prior offenses to say that he would be
dangerous in the future. I can tell you that John had no real role in the robberies for
which we were convicted. John had a gun, but it didn’t have bullets or a firing pin.
He couldn’t have hurt someone with that gun even if he had wanted to. He never
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17.

18.

19.

20.

21.

22.

raised his gun to anyone and just stayed in the background. 1 never knew John to be
a violent person and I would have been willing to explain that to a jury if | had been
asked.

I knew John when he was at the Dick Conner Correctional Center (DCCC). John had
it hard there. He had a sentence for the robberies with firearm that was over a
hundred years running wild. He blind pled to guilty and got more time than anyone
else involved in the crimes. I always thought it was because he wouldn’t testify
against me at my trial in Oklahoma County. Neither Steve Irvin or I had sentences
that even approached what John got. It shouldn’t have happened that way.

John lost his family when he went to prison. They never contacted him or saw him.
He never had any things to help the time in prison go better, like a TV or radio
because he had no one to send him money.

I knew that he had a friendship with Gay Carter at DCCC. When Gay showed him
what he thought was love and concern, it was important to him. He needed to have
someone to cling to in his life. I think he was caught up in the emotion of the
situation.

After John was fired from the kitchen, the rumors were all around the prison that Gay
had filed a restraining order against John. They did have some kind of falling out, but
I do not think it was true that there was a restraining order, because if there was, John
would have been quickly moved. But the rumors were all around and John heard the
rumors. Prison is just like a small town. Everyone knew.

Before the offense, John was saying that he was “tired” of this place. His family had
left him. He mentioned a girlfriend he had long ago and wanted to go back in time.
Psychologically he was bringing himself down. He was feeling like he had lost
another family member when things went wrong with Gay. He was very lost.

I was with John at breakfast the morning of Gay Carter’s murder. I never saw
anything before that day or on that day that made me think that John planned to kill
Gay. He was completely normal that day. In fact, John and I had made a specific
plan to meet that morning at the ball field. I am confident that John had no
premeditated intent to kill Gay.
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I declare under penalty of perjury that the foregoing is true and correct.

Executed on this 6th day of September, 2005. /&/ AQ ///j% ‘zﬂ
\m ; ky D. Mitchell, Declarant

Mike Evett, Witness
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STATE OF OKLAHOMA

GREER COUNTY

AFFIDAVIT OF JOSEPH CRAWFORD

)
) ss.
)

L.

.('
Before me, the undersigned Notary, on this (3 day of November 2014, personally appeared
Joseph Crawford, known to me of lawful age, who being by me first duly sworn, on his oath, deposes
and says:

L.

My name is Joseph Crawford. My Department of Corrections number is #100838. I knew
inmate John Grant as Lakeside. We first met at Joseph Harp Correctional Center.

When I was sent to Dick Conners Correctional Center (DCCC) I ran into Lakeside again.
He told me he was on his way home. Lakeside had a job in the kitchen and had been
working there for a long time.

Ms. Gay Carter was the supervisor over the kitchen. She had the reputation for being overly
friendly with the inmates. She rubbed up on me when I was working in the kitchen. Ididn’t
want to have any conflict with John, so I quit and went to work in the laundry. WhenI went
back to my room I told my cell mate what happened and he said John was crazy about Gay
and Gay was crazy about him. He said they were in love and had been together a long time.

Most of the time when contraband was brought into DCCC, or when there were relationships
between staff and inmates, it involved the chow hall staff.

I was at DCCC when Gay Carter lost her life.

In 1966, at the age of 6 years old my twin brother and I were taken from our grandparents
because they were not our legal guardians. We were sent to Taft, which was an orphanage.
My grandparents eventually got us out in 1969 after filing the paperwork to become our legal

guardians.

As ajuvenile I was sent to Helena Boys Home. 1 was sent to Helena because of truancy, not
because I committed any crimes.

Helena Boys Home had an all white staff. Helena was an all white town full of cowboys and
farmers. Looking back these people were not trained to do that job. They were actual
cowboys who treated us like animals. They said they wanted to show us boys from the city
how things were done in the country. They would hit you in the ribs with their fists, hit you
with wooden paddles, or beat you with radiator strips. It was like they wanted to beat the
badness out of you. The more you rebelled the harder they were on you.
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10.

11.

12.

13.

14.

15.

16.

I got bounced around at Helena. I was punched and kicked. One guy, Mr. Sweat who was
a professional bull rider, whooped me and hit me in the face and beat me down. One time
a house parent woke me up in the middle of the night and talked to me like he cared. Then
he said he had to do what he was getting ready to do and he started beating me. He didn’t
hit me in the face, but being punched and kicked in the ribs as a 15 year old hurt a lot. He
said when you do wrong, you have to be punished. I don’t remember what I did to have him
do that me. He talked nice but it didn’t turn out nice.

We had to ask permission to do anything, even go to the bathroom or speak to someone. If
we did something without permission we would get hit or kicked first and then dragged to
the Dodge House. Most of the time they beat you on the way to the Dodge House too.

The older bigger kids had authority over the younger smaller kids. The staff wanted it that
way and required it. The bigger kids would make kids fight. If you lost, the staff would tell
you that they heard you got whooped and you needed to learn to fight better.

If a house parent hurt you and you reported it, there would be retaliation. A lot of the times
they would arrange a “blanket party.” The house parent from another house would bring in
boys from their house and these boys would throw a blanket over the kid as he slept and hold
the blanket down as he got beat with soap in socks and boots and if you didn’t have anything
to hit him with, you used your hands. The staff were behind the whole thing happening.

If you were weak and did not fight, anything could happen to you, even sexual assaults from
other boys. The weak had no chance of survival at Helena.

I spent some time in the Dodge House. The longest time I ever spent in there was a month.
You were just in there by yourself with absolutely nothing. You weren’t even given anything
toread. In the morning they would take your mattress off the floor and make you spend time
on the floor. Sometimes you didn’t get a mattress in the first place or even a blanket. Some
times they didn’t feed you. It was horrible. There were times they would yank the mattress
out from underneath me in the middle of the night while I was sleeping. Some of the kids
would try to refuse to give up their mattress. It only resulted in being beat and more time in
the Dodge House. Being there was really rough. I got to where I just preferred to be alone
because 1 didn’t trust anyone.

I eventually got out of Helena when my sister Lorene Crawford signed for me as my legal
guardian. She was an orphan and was sent to the homes too. When she got out, she got
herself together and came and got me.

I ended up worse when I left Helena than when I went in. It was more traumatizing than
rehabilitating. A lot of the men here at Granite were in the boys homes. Many of us for worse
crimes like robbery and murder. When I first got to DCCC, guys would ask me what took me
so long to get there. Most of the kids in Helena just went straight to prison.
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17.  1did not learn anything from Helena. They were not interested in teaching us. They said we
were going to school but when I got out and tried to enroll in high school they said I was
actually a grade behind the grade I should have been.

18. I did not know Lakeside and I were at Helena together. I first met him at Joseph Harp.
Lakeside was loud and would not let people push him around. Now that I know he was at

Helena, I know that’s where he learned that behavior. It made you more hateful. You had to
do that to survive.

19. My twin brother never had to go to Helena. I think he has done better out in the world because
he didn’t have to experience what I did at Helena.

20. My older brother Bobby was at Helena before me. When I got there a staff member told me
he remembered my brother because he punched my brother and knocked him through a wall.

21.  Idon’t remember anything positive about Helena other than leaving.
22.  I'was on death row. I won my appeal and I am serving a life without parole sentence now.

23. I was never interviewed by anyone from John Grant’s defense team. I would have willingly
testified to the above information if I had been asked.

FURTHER AFFIANT SAYETH NOT.

Yono, Qwa%/m@ﬁw@%

Joseph Crawford

Subscribed and sworn to before me this 13" day of November, 2014.
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AFFIDAVIT OF DONNIE BACON -

~ STATE OF OKLAHOMA

) .
. COUNTY”OF'OKLAHOMA )

‘ Before me, the undersigned Notary, personally appeared Donme Bacon, known to me of
lawful age, who bemg by me first duly sworn, upon her oath, deposes and says:

My name is Donnie Bacon. I was placed in boys homes in the late 70's and early 80's.
ime I went to one is because I skipped school. Lo

2.4t Boley, there were different cottages named after past Presrdents of the United States.

Each cottage had a House Parent. There were no individual rooms, but there 'were cubicles where
each kid had h1s own bed

A 3. Islept w1th a steel pipe beside me because a lot of things happened at night. There would
be. “blanket parties” where a group of boys would throw a blanket over you while you were asleep
and beat the hell out of you. The House Parents knew it was going on. You couldn’t miss it. We

~ were basically in an open space, and the House Parent was in the middle. They could see when
someone left their cubicle, but they let it happen. Sometimes they encouraged it and would even
arrange for.someone to get beat by other students. It was like fighting chickens.

4. Being in the boy’s homes made me become a fighter. I never fought before I was sent
there, but you have to fight to survive. Even if you lose, you know people mlght not mess with you
because you will fight. I got to where I fought all of the time. x

5 I was a blgger kid so I could take care of myself some, but the smaller kids had a lot
happen to them. When I was at Boley I was trying to keep someone from picking on a 7 year old kid.
The security guard was called and he was tanked up. He had been drinking. I had just gotten out
of the shower when the guard put my jeans around my neck and choked me with them until I was
about to pass out. Then he picked me up under my arms, lifted me above his head and slammed me

on the floor. I was put in lock up. Ihad bruises from him kicking me 1n my ribs, but I never saw a
nurse. They let me out of detention about 6 hours later.

6. I was put in detention a lot. Detention messes with you because there is nothing to do and
you are locked in this little room with a toilet and a mattress on the floor. It’s a psychological thing.
They would put you in your underwear. There were no blankets or sheets. It was freezing cold.
They weren’t supposed to leave you in there for more than 5 days. They would leave you for 5 days,

_ take you out for a hour and put you right back in. :

7 I 'was in detention so much, I got used to it. At least I could sleep better because I knew
~no one could Jjump on me while I was in there.
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8. I'went to prison after I got out of the Boys’ Homes. I think me being there made it more
likely that I would end up in prison. They sure weren’t rehabilitative. I wasn’t the same kid when

Ileftas 1 was before I went in.
9. My older brother was sent to the Boys’ Homes too. He was there in the early to mid 70's.
It was worse then.. He talked about whipping posts and the Dodge House (detentlon area) at Helena

bemg even’ ‘scarier than what I knew it to be.

FURTHER AFFIANT SAYETH NOT.
ST E DONNIE BACON

Subscrlbed and sworn to before me this /Tﬂﬁday of M \\\/U/W(/,M/
¥ NOTARY PUBLIC <41 C9¢91—~
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STATE OF OREGON )

COUNTY OF MULTNOMAH )

AFFIDAVIT OF O.C. FRAZIER

I, O.C. Frazier, being of lawful age and sound mind do swear and state the
following:

1. My name is O.C. Frazier, and I currently reside at 5258 N.E. 47™ Portland,
Oregon 97218. Ihave personal knowledge of the facts stated in this affidavit.

2. John Marion Grant, the defendant in Osage County Case No. CF-99-28, ismy
half brother. His conviction and death sentence from the trial of that case is now on appeal
in the Oklahoma Court of Criminal Appeals in Case NO. D. 2000-0653.

3. [ am the last of nine children born of my mother Ruth L. Grant. .O.C. Frazier
is my father. My birth date is November S, 1964 and I am three and one-half years younger
than John. My brother John helped take care of me when I was young. John was always
there for me and I could talk to him about anything. He was and still is a good person and
brother. ‘

4. I first noticed a change in my brother John when he came home from Boley
Training School. John was younger than the other boys at the School. John told me the
older boys taught the younger ones criminal things. When I visited the school, I thought it
was a prison like atmosphere. My brother John said there was pressure to join gangs and
always the threat of being beaten and the staff locked the children in small rooms at Boley.
When John came home from Boley, he was not easy to talk to any more.

5. I would like a chance to speak out against my brother’s execution and plead
for his life. I realize the pain his act caused the victim’s family, and I would like a chance

to tell them how sorry I am for their loss. I would have been be willing to testify for my
brother, but no one asked me to attend the trial or notified me of the proceedings.

Further Affiant Sayeth Not.

Dated this Pday of July, 2001.
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0.C. FRAZIER, AFFTANT

Subscribed and sworn to me on this (_‘?ﬁliay of July, 2001.

Notary

My Commission expires: ,4(45 g?‘@ 2oy =2 OFFICIAL SEAL
\.‘ﬁn g ';q:_'

RICHARD V. LYONS

NOTARY PUBLIC-OREGON
i MISSION NO. 337267
MY COMMISSION EXPIRES AUG. 8, 2004

John Grant Clemency
Page 59 of 143



EXCERPTS FROM
DECLARATION OF CRAIG HANEY, Ph.D., J.D.
OF APRIL 23, 2002

1. ... I have been the recipient of a number of scholarship, fellowship, and other
academic awards and [ have published over sixty-five scholarly articles and book chapters on topics
in law and psychology, including encyclopedia and handbook chapters on the backgrounds and social
histories of persons accused of violent crimes, the psychological effects of institutionalization,
capital punishment, and capital trial procedures and decisionmaking. ...I also have served as a
consultant to numerous governmental, law enforcement, and legal agencies and organizations ...

6. For nearly 30 years, I also have been studying the psychological effects of living and
working in institutional environments, primarily maximum security prisons. ...

8. ...I have served as a consultant on over 100 capital cases ...
SUMMARY OF EXPERT OPINIONS

13. There are four concepts frequently used by scholars and researchers who study
traumatic social and institutional histories and the inter-related developmental factors that help to
explain adult criminal behavior. The terms are aptly applied to John Grant's life in ways that explain
the course that it took. The first is "psychologically unavailable caregiving"-a pattern of parenting
that entails unresponsiveness, lack of involvement, and passive rejection in which the needs of the
child are chronically overlooked and ignored. Unlike outright abandonment and abject neglect,
psychologically unavailable caregiving occurs in an environment in which parents (most commonly,
maternal caregivers) are simply overwhelmed by their own problems and the range of seemingly
insurmountable day-to-day crises they confront. It is a pattern of dysfunctional parenting that has
profound psychological consequences for the children who are exposed to it. As I will show below,
it was a form of maltreatment to which John Grant was chronically subjected throughout
his early life.

14. The term "criminal embeddedness" is used by criminologists to refer to the lives of
children and adolescents that are rooted in criminal networks, that essentially immerse them in and
around illegal activity, and that regularly place them in neighborhood and institutional relationships
that revolve in some way around crime. John Grant's young life was "criminally embedded" in the
classic sense of the term. He was surrounded by criminality in the projects where he lived and, unlike
several of his siblings, he lacked any alternative role models on whom to depend for guidance, or
upon whom he could model a more prosocial life course.

15. The term urban "war zone" was coined by psychologist James Garbarino to convey
the sense in which many inner city children in the United States are being raised in communities that
expose them to levels of violent trauma comparable to those suffered by the children of war-torn
areas elsewhere in the world. The term accurately captures the feel of the violently traumatic events,
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experiences, and conditions that have been more elaborately depicted in numerous ethnographic
studies of life in the inner city and the "projects" that have been published over the last several
decades. As these studies show, the children who are raised in these war zones sometimes adopt the
fearsome postures of the aggressive "role models" around them, they sometimes cower in fear and
attempt to find safety in timid withdrawal from the environment, and they sometimes range back and
forth between these extremes and attempt whatever strategies they can to survive the dangers around
them. John Grant grew up in an environment that had several elements of this kind of urban war
zone. He is, unmistakably, one of its casualties.

16. The term "institutional failure" is used to describe a pattern of treatment in which
persons are confined by the state in order to have a range of psychological, familial, social, or legal
problems addressed only to find that those problems are ignored or, worse, to encounter conditions
of confinement and forms of mistreatment that result in the exacerbation of their pre-existing
problems and even the creation of new ones from which they did not suffer until institutionalized.
John Grant's case provides clear evidence of institutional failure at several levels. As a juvenile he
was removed from the home because of the adjustment problems from which he suffered. Tragically,
however, he was placed in institutional environments more abusive and neglectful than the one from
which he was removed. To a certain extent, the same pattern repeated itself during his lengthy period
of adult incarceration. Despite having been diagnosed with serious psychiatric problems when he
entered the Oklahoma Department of Corrections in late 1980, the record is clear that, over the next
18 years until the crime for which he was sentenced to death was committed, he did not spend a
single hour in treatment or counseling (as had been clearly indicated in the Department's own intake
assessment).

17.  Properly told, stories like these carry tremendous mitigating significance. Capital
jurors seek explanations for the lives of the people whose fates they determine. In John Grant's case,
his life history contained numerous explanatory themes, precisely the kind that capital jurors find
meaningful, persuasive, and mitigating in choosing life over death. Of course, such evidence must
be carefully and diligently collected, it must be thoughtfully analyzed, and the testimony through
which it is conveyed to the jury must be properly prepared and effectively presented. Undertaking
these basic but essential steps-especially in a case like John Grant's where there was such a
substantial amount of powerful mitigation to be presented-is what influences the outcome of a capital
penalty trial.

18.  Moreover, in this case, especially, the evidence upon which such an effective penalty
phase presentation could have and should have been premised was readily available. Based on my
experience serving as a trial consultant to capital attorneys for over 20 years, and providing advice,
coordination, and supervision in investigating, preparing, and presenting social historical and other
mitigating evidence, I believe that the investigation and preparation of John Grant's penalty phase
was-or should have been-straightforward and relatively uncomplicated. Of course, no penalty trial
is "easy" to prepare and present, and none of them can be effectively accomplished with only a
minimum of effort, a hasty approach to preparation, or a thoughtless assessment the impact of the
case on the jury that will listen to it.
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Childhood History

23. John Grant was born Aprill2, 1961, the middle child of Ruth Grant, an African
American single mother who, at the time John was born, had five children whom she was attempting
to raise on her own. She would have three more children in relatively quick succession. John was
one of the middle children in a large family that was managed solely by Ruth, who remained a single
mother throughout most of John's childhood. John's father, Walter Grant, had already left Ruth at
the time John was born. He would play no significant parental role in the family either as a father
figure to John or a source of economic or emotional support to Mrs. Grant or her children.

24, John's uncle, Clayton Black, confirmed that the Grant children had a hard, difficult
life. His sister Ruth, John's mother, had nine kids and "she worked all the time. The kids had to raise
themselves." In addition, John appeared to be in some sort of emotional distress from very early in
his life. Clayton Black recalled that he "cried all the time."

25. According to Ronnie Grant, John's older brother, John's father left Oklahoma when
John was still a young child. There was some confusion among at least some of the children about
who, in fact, their father was. ... Norman ... recalled that "[t]he boys grew up with no male
influence." It was not just that they lacked a father. Norman recalled that "[t]he grownups around the
project [where they lived] were not worth a quarter." According to Norman and others, the projects
attracted a bad element to the neighborhood and the children were necessarily exposed to it. Their
mother, Ruth, was from a country background, and she was ill-equipped to handle such pressures.

26.  Normanrecalled that John was a caring young boy who liked to draw. He also wanted
to play football. When some men in the projects offered to organize a football team, and solicited
money to pay for it, John and Norman were excited. But the men absconded with the money and
nothing ever came to pass with the idea.

27. Andrea Grant, John's younger sister, was very fond of John-he was, in fact, her
favorite brother. She recalled that John received very little love or attention from their mother, Ruth,
who whipped John "a lot," and talked down to him. Nonetheless, John assumed a protective role in
the family and he did his best to care for the younger children. She recalled that "[t]here were times
when we did not have any food or shoes and John would go to a department store ... and steal
necessities. Our mother would never notice, she had too many kids too close together and had no
time." There were a number of children in the projects getting into trouble and
their parents "were not much better." ...

28.  Ruth Ann Grant, John's older sister, had fond but sad memories of her younger
brother. Because she was only three years older than John, she had a great deal of contact with him
when the two of them were young. She saw John as a very sensitive child who had apparent
emotional problems from an early age. He cried all the time, but not to gain attention, as many
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children do. Instead, John would often cry alone, "in secret." Ruth believes that John was very
depressed, even as a young child. She reported that both she and her sister Laronda also suffer from
depression. ... their mother was not able to provide the children with much guidance and even less
nurturance. They were raised without affection or encouragement and, in retrospect, their childhood
felt to her like "growing up without parents."

30.  According to a "Certification Study" ... [John] and his family were on welfare for
virtually John's entire life. ... In addition, John's family "reside[d] in a low income, 3 bedroom
apartment housing project" where, in the words of the caseworker who completed the report "there
is little hope, drugs, lack of motivation, and lots of unemployed people." John was described as
having "had no male figure in his life to pattern after," was very deeply affected by having been
removed from the family and institutionalized at a young age and, despite attempting to put up "a
protective shield" to cover them, nonetheless still was capable of "soft tender feelings."

Institutional Failure

32.  As is often the case with children who have been exposed to poverty, neglectful
parenting, absent or inappropriate role models, and the negative influences of a crime-ridden
neighborhood, John Grant began to experience emotional and behavioral problems as a relatively
young child. Ordinarily, social services agencies are positioned to intervene in such cases, providing
the family with additional resources with which to address these problems, or to selectively pursue
out-of-home placements in which a higher level of care and guidance can be provided. ...

33, In John's case, his sister, Ruth Ann, recalled that John got into some trouble when he
was still relatively young-10 or 11 years old-and that eventually he began to stay in juvenile facilities
rather than at home. The juvenile confinement would have a significant negative impact on John.

35.  When he was 13 years old, John entered the Oklahoma juvenile justice system on a
longer-term basis. He was sentenced to six months each at the "training schools" at Boley and
Helena. As a 15 year-old, he was sent to Berry House, a juvenile detention center run by Oklahoma
County, in Oklahoma City. Berry House was essentially a holding facility.

36.  Conditions at these facilities were severe and abusive and they would have had
traumatic consequences for a young boy like John Grant. Another juvenile with whom John was
confined at Boley, Ricky Mitchell, remembered that he and John were among the youngest children
in their unit at the school (Kennedy House). He described Boley as "worse than prison," a place
where the staff was abusive, where punishment was severe, and where there was fighting "every
day." John attempted to escape from these abusive conditions by running away. He was placed in
detention as a result.

37. The negative effects of these early institutional experiences were remembered by O.C.
Frazier, one of John's younger brothers, who recalled visiting John at the juvenile facility in Boley.
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He remembered that John appeared to be one of the younger boys at the Home, and that the older
boys, who were more experienced at crime, taught John "bad things" while he was there. John was
pressured at Boley to join gangs, and believed that he would be harmed if he tried to stay by himself.
O.C. recalled that John was locked up in a small room at Boley for a period. He also remembered
that John "was changed" when he came back from this experience and that it was no longer possible
to talk to him.

38.  Atage 16, John was confined in the Helena School for Boys. He stayed there from
May, 1977 through November, 1977, when he was paroled. ...

39. Coincidentally, in 1978, just after John was paroled from the Helena School for Boys,
a class action lawsuit was filed in Terry D., et al. v. L.E. Rader, et al. ... The lawsuit alleged that the
state's juvenile justice institutions had been operating as "merely maximum security prisons and
places of cruel and inhuman treatment." Indeed, the attorneys for the juveniles reported that young
wards in these facilities had been, in the words of one newspaper, "shackled, hog-tied, sexually and
physically abused, placed in solitary confinement as punishment and that workers have withheld food
and other necessary items as punishment."

40.  In February, 1982, a series of scathing investigative news reports was published by
the Gannett News Service, based on extensive interviews with juveniles and staff members, and on
the detailed review of files from numerous agencies and institutions in the state's juvenile justice
system. A legacy of shocking conditions and scandalous practices were uncovered, dating back for
many years and certainly covering the period of time during which John Grant was confined in Boley
and Helena. The investigative reports described "large, monolithic, strictly secured institutions on
remote campuses" in which a history of practices was uncovered that was "so macabre that it would
make Charles Dickens wince."15 These practices included "brutal attacks, sexual assaults, or
punitive, ramrod discipline by state employees that medical experts call 'appalling' and barbaric."

41. The facilities at issue were precisely the ones in which John Grant was confined. For
example, a veteran social worker at the Boley Training School told investigators that: "Students
assigned at Boley would leave the institution with little knowledge other than training in unnatural
sex and other undesirable activities." ... There were admitted instances of children being hogtied, and
acknowledgment by officials that those children confined at Helena were sometimes placed "in
solitary cells for as long as 20 or 30 days at a time." Even the director of the juvenile system at the
time conceded that such practices "would drive you and I stark raving crazy."

42.  Although these inhumane conditions and abusive practices had existed for many
years, it was not until the passage of H.B. 1468 in 1982 that any significant progress was made in
improving the facilities ... The Helena and Boley State Schools-both of which John Grant had
attended-were closed as part of the progressive and humane reforms in the Oklahoma juvenile justice
system. ...

43.  When John left the juvenile institutions described above, he reentered free society
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without having had the benefit of counseling or treatment for the problems that sent to these facilities
in the first place. He had no marketable skills with which to-enter the workforce, and he bore the
psychological scars of having been confined under brutal conditions and exposed to callous
mistreatment. His adjustment to the free world was predictably fraught with problems. He committed
several crimes and, a few months after his 18th birthday, was sent to the Oklahoma prison system.

44.  An Oklahoma Department of Corrections psychological assessment completed in
September, 1979, when John was 18 years old, indicated that, although John was "not a severe risk
for violence or escape ... in stressful situations, he could become more difficult to manage than the
average inmate." It also noted that "a major area in which the inmate needs help is that of exercising
control over his own behavior." The record suggests that little or nothing was done to help John
improve his ability to manage stress, and that, despite the assessment center's recommendation, no
help in teaching him to exercise control over his own behavior was forthcoming.

45.  His adjustment during this brief period of incarceration appeared positive. John
worked in the kitchen (where he received at least one complimentary notation for the quality of his
work) and in the packing house, and did well enough overall to be recommended for parole after
serving less than a year in prison. He was paroled in April, 1980, just after he had turned 19 years
old. However, despite his positive adjustment, it is important to note that nothing had been done to
address the problems from which he had suffered since early childhood. John had gotten no
counseling, treatment, or meaningful vocational training either in the juvenile institutions in which
he was confined or during his brief stay in the adult prison system. The kind of problems that John
manifested, ones deeply rooted in a traumatic, neglectful, and criminogenic childhood and
exacerbated by painful experiences in an abusive and similarly criminogenic juvenile justice system,
simply do not spontaneously remit.

46.  Thus, in the summer after he was paroled, John engaged in a series of robberies. He
was arrested in August, 1980. In December, 1980, at age 19, he was sentenced to 105 years in the
Oklahoma Department of Corrections for three counts of robbery.

47. Upon his entrance to the Department of Corrections-about a year and a half later after
the first intake evaluation was done at Lexington-another psychological assessment was completed.
However, this one indicated that John's psychological condition had deteriorated considerably. He
was still regarded as someone who was "not a severe risk for violence or escape" but was now
someone who was likely to become difficult to manage "in stressful situations." In addition,
however, the test results suggested "a strong likelihood of ‘crazy’ irrational behavior" and "[p]rompt
referral to medical and counseling programs" was recommended.

48. The psychological assessment provided additional details, expressed in a way the
conveyed the extreme seriousness of John's mental health problems: "Shows evidence of substantial
generalized psychotic pathology which makes behavior bizarre and inappropriate. Antipsychotic
drugs may improve performance. Recommend Stellazine (sic) or Haldol."
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49, There is no evidence in the record, or from any other source, that, despite this dire
warning and strong recommendation, anything was done to provide treatment to John Grant, or give
him any of the access to "medical and counseling programs" that had been recommended. Moreover,
there is no evidence in the record, or from any other source, that, despite this dire warning and
strong recommendation, anything was ever done to provide John Grant with the potent anti-psychotic
medications that were indicated to control his bizarre and inappropriate behavior and help him to
function inside the prison setting. This is true despite the fact that John Grant would spend the next
17 years of his life incarcerated in a correctional system that, at the outset, had clearly identified his
serious pre-existing psychological problems and prescribed appropriate, necessary treatment.

51. [The] problematic pattern-interpreting John's disruptive behavior as a willful
disregard of prison rules and punishing it, rather than recognizing its connection to his underlying
mental health problems and providing treatment-continued when John was transferred to a private
prison in Texas. In 1995, as part of a group of Oklahoma inmates who were sent out-of-state to ease
the high levels of overcrowding that plagued the Oklahoma prison system, John was sent to the
Limestone County Detention Center, run by Capital Correctional Resources ("CCR"), a private
corrections company. However, when a videotape from another CCR Texas facility showed inmates
being abused by staff, officials from states that had inmates housed in these facilities began to
investigate and return prisoners to their states of origin.

53. John was returned to the Oklahoma prison system in late February, 1997. At the time
he arrived back in the Oklahoma system, a series of remaining issues were being addressed in final
stages of a longstanding lawsuit, Battle v. Saffle, that had addressed a whole range of prisoner
treatment and conditions of confinement-related issues in the Oklahoma prison system. Although
John had been housed in the . Oklahoma system during earlier periods plagued by intense
overcrowding22-triple ceiling was not uncommon in the early 1990s, and intolerable overcrowding
was what had led to the ill-fated transfers of Oklahoma inmates to the private Texas prisons in the
mid-1990s-those conditions had been largely alleviated by the time he returned in 1997. However,
another issue-mental health treatment-had not. In fact, as a prisoner with identified, serious mental
health problems, Mr. Grant was also the kind of prisoner for whom, as the Battle v. Saffle litigation
showed, the Oklahoma correctional institutions still were ill-equipped to address.

54.  As one of the Battle v. Saffle experts, Dr. Marion Page, opined in that case:

Conservatively, 10-15% of the incarcerated population has a major psychiatric
disorder. Once arrested and detained, preexisting mental illnesses may be
exacerbated. In other instances, arrest and detention may precipitate mental illness.
Furthermore, the conditions of incarceration may contribute to psychological
disorders including suicidal ideations. These various elements come together to
create a significant demand for mental health care service in the correctional setting.
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55.  Inassessing the actual treatment available in the Oklahoma prison system, however,
Dr. Page expressed a number of critical concerns. For example, Dr. Page questioned "whether the
current system is accurately identifying the majority of [an] inmate's mental illness at the time of the
screening” at the Lexington Assessment and Reception Center where John Grant first entered the
system. Dr. Page's assessment of mental health staffing of the key facilities led to the conclusion that
the Oklahoma prison system was suffering from "a recruitment emergency." It also showed that at
the Oklahoma State Penitentiary where John Grant had been confined for a considerable period of
time, there was a greater than 50% vacancy rate among allocated psychiatric and psychological staff
(with 4.5 total psychiatrist and psychologist positions allocated and only 1.6 positions filled). In
addition to the sheer number of vacancies, Dr. Page concluded that, with respect to those mental
health staff who were employed in the system, "[i]nexperience is a concern ... "

56. Thus, the record of institutional failure in John Grant's case came full circle, just
before he committed the crime for which he was sentenced to death. It began with his childhood
confinement in substandard and abusive juvenile facilities and continued throughout his lengthy stay
in the adult Oklahoma prison system. At no point is there any indication that he received any of the
counseling and treatment that he clearly needed, and he appears to have been subjected to severe
institutional conditions that would have worsened rather than alleviated his pre-existing
psychological problems.

57.  In fact, John Grant had the unfortunate experience of having been confined in
Oklahoma's juvenile justice system during such a troubled period in its history that a lawsuit
challenging substandard treatment and conditions of confinement was initiated. He then had the
equally unfortunate experience of moving to the adult Department of Corrections during such a
dismal period in its history that a similar kind of lawsuit was filed. Battle v. Saffle examined
substandard treatment that had plagued the Oklahoma Department of Corrections during precisely
the years in which John Grant was confined in precisely those institutions that were the focus of the
litigation.

Longterm Consequences and the Mitigating Significance of
John Grant's Social and Institutional History

58. The social historical factors and record of institutional failure I have summarized
from John Grant's life are crucial to any meaningful understanding of his criminal behavior. They
are equally important to any overall assessment of moral culpability of the kind that is essential in
capital jury penalty decisionmaking. That is because of the widespread consensus that has existed
for many years now among psychologists and other mental health professionals that early
experiences play an extremely important formative role in shaping the course of subsequent
psychological development, and that institutional failures in addressing the psychological problems
that these early childhood experiences may create can significantly exacerbate them. Social and
institutional histories profoundly influence the direction or course that a person's life has taken, the
choices that a person makes (or even is capable of making) along the way, and the degree of moral
culpability that rightly attaches to the otherwise blameworthy actions in which they may have
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engaged.

59. The particular approach I have presented to understanding human behavior - what is
sometimes called "the study of lives" - is a long-established framework in psychology and related
disciplines. Put simply, the past greatly affects present and future outcomes, and what happens to us
as children often has a significant influence on our thoughts, feelings, and actions as an adult. No
one's life course can be fully and meaningfully understood without paying special attention to
these issues.

60.  The record to which I have referred so far in this case-the numerous investigative
reports and transcripts on which I have relied, the extensive documentary record of John Grant's
social history and institutional life-makes it painfully clear that John was subjected to a wide variety
of powerfully negative influences and experiences that, in turn, profoundly affected his development
and subsequent life course. That is, John was exposed throughout his life to an extraordinary
number of what developmental psychologists have termed "risk factors." This risk-factors model of
understanding the effects of past experience on subsequent development and adult behavior applies
a basic psychological framework that was summarized in a widely-known and often-cited published
review by Ann Masten and Norman Garmezy in 1985, some fourteen years before John's trial took
place. Among their list of the risk factors that were known then to predispose children to later
delinquency are many of the very things that characterized John Grant's early life: a social history
marked by poverty, psychologically unavailable caretaking that included abandonment (by his father)
and otherwise grossly inadequate nurturing and supervision, an absence of appropriate adult role
models, and repeated exposure to violence and criminality.

61. Over the last 25 or more years, extensive empirical research on childhood risk factors
has established the fact that poverty, abandonment, neglect, the presence of negative role models,
and exposure to violence and abuse in the family as well as the larger community function to
predispose children to a whole series of significant problems. For many children, these problems
persist as they mature into adulthood. The long-lasting negative effects include emotional and
psychological dysfunction, poor academic performance, drug and alcohol abuse, delinquency,
criminality, and violence.

62.  John Grant's social history provides very clear evidence of these risk factors at work.
John was exposed to precisely those problematic conditions and forms of childhood maltreatment
that we know are destructive of normal development and that place children seriously at risk. His
adolescent years provide corresponding evidence of many of the very problems that the risk factors
literature suggests are likely to be created as a result. Indeed, John's social history illustrates many
of the ways that these risk factors can interact over a life course to produce exactly the kinds of
emotional and behavioral problems-poor school performance, truancy, drug use, and eventual
delinquency-that the research indicates they will.

63.  Let me be more specific. I began my discussion of John Grant's social history by
talking about "psychologically unavailable caregiving"and suggesting that his life provided a clear
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example of this form of childhood maltreatment. This particular risk factor is recognized by experts
to be rooted in an "environment of neglect" rather than "only an isolated incident." The long-term
psychological effects of this form of parental maltreatment are cumulative, can produce very
dramatic destructive consequences that include depression, negative emotion, poor impulse control,
and high levels of dependency. Many children who suffer this kind of chronically neglectful
upbringing do poorly in school, develop emotional problems, and turn to drugs to ease the
psychological pain and sense of worthlessness that such maltreatment produces. A high percentage
of them also engage in adolescent and adult criminal behavior.

64. In John's case, there is clear evidence that his natural parents were both
psychologically (as well as, in the case of his father, literally)unavailable as caregivers throughout
virtually his entire life. Although he manifested emotional problems from early in his life, throughout
his childhood, John was described as someone who was largely overlooked and ignored. To be sure,
there seems to be little doubt that this chronic and extreme form of neglect was primarily the result
of the sheer number of seemingly insurmountable problems that his mother faced over the course
of John's life-she and the Grant family confronted serious poverty, and there were many Grant
children to care for. Yet, the consequences of the kind of psychologically unavailable caregiving that
John received were painful and detrimental nonetheless.

65.  lalsoreferred at the outset to a pattern that criminologists and other researchers have
termed "criminal embeddedness" or the degree to which people living in criminogenic contexts
become immersed in a network of interpersonal relationships that increase their exposure to crime-
prone role models. The "little hope, drugs, lack of motivation, and lots of unemployed people" to
which John's caseworker referred in describing the projects in which John was raised was one critical
context in which criminal behavior was learned. Another was his contact with older brothers who,
as his mother noted when John was still a teenager, had themselves provided John with role models
for illegal behavior that he appeared to be influenced by. And another was his early experience in
inhumane juvenile justice institutions where he was surrounded by older and more sophisticated
juveniles, in facilities that provided little or no meaningful programming or supportive care. Thus,
the "criminal embeddedness" in John's life also occurred in institutional settings, where John was
exposed to what were in essence "tutelage" relationships. That is, as an initially inexperienced young
person in this system, John was influenced in a direct way by more sophisticated criminal actors
around him-ones who were not only present in the neighborhood projects where John lived but also
in the very juvenile institutions where the state of Oklahoma confined him.

66.  John's early emotional problems, his early sadness and depression, his loneliness, and
his involvement in criminal behavior as a young boy can only be understood in the context of this
traumatic social and institutional history. The way in which these destructive events shaped John's
development and warped his perspective on himself and the world around him represents a
compelling summary of the available mitigation in his case. It is mitigation that was essential for trial
counsel to carefully develop and effectively present at John's capital penalty trial. The Grant jury
deserved an opportunity to hear this story, to appreciate its psychological and developmental
significance, and to take it into account in deciding whether he should live or die.
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67.  Similarly, they also deserved an opportunity to hear the story of institutional failure
that characterized John's teenage and adult years. That is, just as with John Grant's social and
institutional history, his capital jury deserved an opportunity to understand how and why this record
of juvenile and adult institutional failure on the part of the Oklahoma juvenile justice and adult
prison systems helped to explain his life course and, to a certain extent, helped to explain his
behavior on the day in which the crime for which he was sentenced to death occurred.

68.  John's institutionalization in the abusive Oklahoma juvenile justice system failed to
address the adolescent problems for which he was sent there. In addition, because of the extreme
conditions and treatment to which he was subjected, this experience-is likely to have had long-
lasting, ..traumatic, and criminogenic effects on him once released. Thus, he was, in many ways,
exposed to the worst of both worlds in the Oklahoma juvenile justice system. On the one hand, he
appeared to slip through the cracks of this system, confined in institutions that were ill-equipped to
address his problems, and appearing never to have gotten proper or adequate treatment for his
problems. Notwithstanding the clear intention that he receive careful supervision, guidance, and
training during his juvenile institutionalization, this kind of necessary help never seemed to
materialize. On the other hand, John was confined in harsh and threatening facilities, ones to which
he had a difficult time adjusting and in which he became more alienated, depressed, and emotionally
troubled. Far from ameliorating the psychological effects of his abusive upbringing, John's
institutional experiences likely worsened his behavioral and emotional problems and further
undermined his ability to adjust to the free society to which he was returned.

69.  There s a large literature on the way in which precisely the kinds of juvenile justice
conditions to which John Grant was exposed can profoundly affect psychological development and
one's ability to reintegrate into the larger society later in life. There are many experts with expertise
on these issues who could have and should have shared their knowledge about these issues with John
Grant's capital jury. For example, in one of the early, classic studies of juvenile institutions,
Bartollas, Miller, and Dinitz observed that, even under the best of circumstances, juvenile
institutions can have damaging long-term effects on the young persons
confined in them:

Society's definition of juvenile offenders as deviants and of their acts as reprehensible
is brought home again and again in the institutional milieu ... [which] has adverse
impact on the self-esteem of juveniles. On top of the loss of personal identity items
and the inability to respond to fellow inmates as human beings in free intercourse is
the degrading manner in which juveniles are treated by staff. The barking of orders,
the harsh tone of voice, and the deriding comment have long been found in juvenile
institutions and contribute to the reason why staff tend to be looked upon as hostile,
indifferent, condescending, and self-seeking.

70.  Inaddition, juvenile institutions sometimes force children to adopt violent behavior

patterns as strategies to survive, patterns from which they might otherwise have refrained. Again,
Bartollas, Miller, and Dinitz are instructive:
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The constant threat and occasional use of violence bring home vividly the terrifying
nature of this social world. If physical strength is not one of his talents, the new
inmate must either outsmart and outtalk those who attempt to exploit him, or he
must feign bravery and toughness so convincingly that he is not challenged. Should
his performance fail, he may be subject to the most devastating blow of all-he is
sexually exploited.

73. But the pattern of institutional failure, and the negative effects of institutionalization,
did not end in John Grant's life when he was released for these juvenile justice facilities. Indeed, he
was incarcerated a short time later in an adult prison system that also was ill-equipped to address the
problems from which John suffered. By the time of the crime for which he was sentenced to death,
John Grant was a 37 year old man who had spent nearly half of his life in an adult prison setting
where his psychological problems had been initially identified and then were totally ignored until,
approximately 17 years later, he committed the crime for which he was sentenced to death.

74. Some of the institutional failure to which John Grant was subjected in the Oklahoma
prison system may have resulted from the increasing population pressures that where mounting over
the years in which John was housed there, culminating in the mid-1990s when the Battle v. Saffle
litigation was renewed, in part over overcrowding-related issues. Prison systems that are
overcrowded cannot adequately address the needs of their prisoners, especially prisoners who have
special needs, such as those who are mentally ill. It also appeared from the Battle v. Saffle documents
to which I referred earlier that the Oklahoma prison system continued to lack appropriate levels of
experienced mental health staff at least through the decade of the 1990s.

75.  Butmentally ill prisoners are often ignored in prison systems, even those that are not
overcrowded or not as significantly understaffed as Oklahoma. So-called "special needs" prisoners
are often underserved, and their problems are often misinterpreted by prison staffto represent willful
misbehavior or a flagrant disregard of prison rules rather than a manifestation of emotional or
psychological disorders. When this happens, unfortunately, special needs prisoners suffer the worst
of both worlds. That is, they fail to receive badly needed treatment for their psychological problems
and are severely punished for their misbehavior (often in ways that actually worsen the problems
from which they suffer).

76.  Aclassic pattern emerges among prisoners who suffer from unrecognized or untreated
psychological problems. Termed the "disturbed and disruptive prisoner" pattern or syndrome by
distinguished penologist Hans Toch, it involves a record of persistent but typically minor disciplinary
infractions that often appear to be the result of simple disobedience or the product of an unruly or
disagreeable personality but which, in fact, result from underlying emotional disorders that fester and
may even significantly worsen in prison. Because prisoners who suffer from this syndrome by
definition are rarely treated for their underlying problems, and are often subjected to harsh
punishment instead, their behavior may deteriorate subtly but consistently over time and may even
result in a dramatic, violent outburst after years of only minor disciplinary infractions.
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77.  Ofcourse, thereis clear evidence (to which I have referred) indicating that John Grant
suffered from an untreated but serious psychological problem. In addition, his prison behavior was
consistent with the pattern of the "disturbed and disruptive" prisoner because, except for the crime
for which he received the death sentence, it did not appear to appreciably change or improve over
time. That is, prisoners of normal intelligence who are not mentally ill ordinarily mature with age
and their behavioral infractions decline dramatically over time-particularly through their 30s, as they
naturally give way to a younger and more easily provoked cohort of prisoners. Mentally-ill
prisoners, however, often continue with their patterns of infractions (in part because the source of
the misbehavior is internal-it arises from their own disorganized or disordered thinking or their
unpredictable emotional reactions).

78.  In fact, the institutional records of untreated mentally-ill prisoners often reflect
exactly the pattern that Mr. Grant's does - a fairly consistent number of relatively minor infractions
that appear to have no rhyme nor reason to them. Just as John Grant's record indicates he did,
mentally-ill prisoners often make odd or irritating comments to other prisoners or to staff that may
provoke fights or result in being written up for verbal disrespect. Because they are confused, or
perceive reality differently from others, or suffer from paranoid thinking that leads them to attribute
motives and intentions to others that they do not have, they are commonly in minor conflict with the
people around them.

79.  Not surprisingly, this behavioral pattern can significantly impact the institutional
history of mentally-ill, "disturbed and disruptive" inmates. One commentator has described the
vicious cycle into which these prisoners can fall:

The lack of mental health care for the seriously mentally ill who end up in
segregation units has worsened the condition of many prisoners incapable of
understanding their condition. This is especially true in cases where prisoners are
placed in levels of mental health care that are not intense enough, and begin to refuse
taking their medication. They then enter a vicious cycle in which their mental disease
takes over, often causing hostile and aggressive behavior to the point that they break
prison rules and end up in segregation units as management problems. Once in
punitive housing, this regression can go undetected for considerable periods of time
before they again receive more closely monitored mental health care. This cycle can,
and often does, repeat. *

*(79). Defense counsel's unwillingness or inability to put these issues not only
deprived Mr. Grant of a significant piece of mitigating evidence but it also allowed
the prosecutor to effectively use Mr. Grant's prison record against him. Thus he
argued that Mr. Grant's prison record showed that "he gets in fights all of the time"
and also to argue(improperly, in my opinion, because there was no testimony on
which to base it) that Mr. Grant would likely be a future danger in prison and that this
was a reason to kill him:"With his history from the time he was 15 years old his
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conduct shows anyone who looks at it that he is capable in the future and quite
probably may commit additional violent crimes against people ... It's on that basis
that I submit to you that the death penalty in this case is the most appropriate
punishment ... " Trial Transcript at 1608. Defense counsel's negligence thus allowed
the prosecutor to turn what should have been mitigation (i.e., the way in which Mr.
Grant's untreated and neglected mental illness interfered with his prison adjustment
and resulted in excessive periods of disciplinary confinement) into an extremely
potent form of aggravation (i.e., future dangerousness).

81. ... the nature and context of his incarceration and the roots of the pattern of what
appeared to be the psychologically-driven misbehavior he engaged in needed to be explained to his
jury. Based on the documents I have reviewed, defense counsel appears not to have understood,
considered, or addressed any of these important issues.

83.  Moreover, the absence of this information meant that the members of his jury would
have little insight into the real causes and influences on John Grant's behavior, and they would likely
have no choice but to fall back on the simplistic but inaccurate account with which the prosecutor
would leave them at the conclusion of his second stage final argument: "Ladies and gentlemen, the
reason this defendant sits here today before you is because he had chosen a way of life that most of
us don't follow. He's chosen consciously to break the law and his history shows that pattern of
decision after decision ... He's made bad choices. Some people just do that." (Trial Transcript at
1613).

84.  Of course, the prosecutor's version left out most of what was important for the jury
to know. It left out the real reasons for John Grant's life course, the real reasons for the disturbed and
impaired decisions he sometimes made, and the real reasons he sometimes acted without reflective
decision making at all. It also ignored all of the various ways in which adverse circumstances and
deprivations and forms of mistreatment to which he was subjected but over which he had no control
had profoundly shaped what he was capable of doing and deciding later in his life. Defense counsel's
failure to provide the jurors with all of the information that the prosecutor's account had ignored or
omitted, much of which I have described at length in the pages above, deprived them of any
opportunity to genuinely understand the fate of the person whose fate they were asked to decide.

ANALYSIS OF PENALTY PHASE
PREPARATION AND PRESENTATION

85. Research that has been conducted by myself, my graduate students, and a number of
other scholars who have systematically examined the capital jury decisionmaking process indicates
that the preceding information and analysis are absolutely essential in giving capital juries a
meaningful understanding of the moral issues before them, and precisely the kind of evidence and
testimony that they rely on to render life rather than death verdicts. Thus, John Grant's life story-
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accurately and elaborately told-was crucial to any fair rendering of a capital sentencing verdict in his
case. Time and time again, capital jurors who have been interviewed after death penalty trials talk
about wanting to be provided with as much of this information as possible, about needing to know
who the defendant is, how he had been treated in earlier, formative periods in his life, what led him

to the crime that they convicted him of, and where his criminal behavior fit in the larger context of
his life.

90.  Unfortunately, Mr. Grant's defense counsel appears to have left many of the central
and essential aspects of their penalty phase preparation and analysis until the very last minute.
Indeed, one might argue that they waited until long after the very last minute. That is, critical tasks
were being performed, expert assessments being made and opinions being formulated long after they
could be adequately integrated into a meaningful and effective penalty phase case. In addition, many
crucial tasks were simply never performed, and many extremely obvious, eminently feasible, and
critically important investigative leads were never pursued. I can think of no legitimate justification
for this belated and necessarily incomplete approach to such an important set of tasks.

91.  Inmost capital penalty trials, expert mental health testimony of some sort is central
to an effective case in mitigation. This is especially true in a case such as this one where serious
emotional and mental health issues were present, where many members of the defendant's family
were available to describe the Mr. Grant's early problems, and where his institutional psychiatric
records indicated the existence of serious problems for which he remained untreated.

9s. The record in John Grant's case indicates that few if any of these things were done
properly. Mental health experts were not given the proper time to prepare their evaluations or to
allow defense counsel to integrate the results of those evaluations into an overall defense strategy,*
they were not given remotely adequate databases or documentary records with which to fully
evaluate Mr. Grant, and they were not used intelligently or effectively in either the guilt or penalty
phase of Mr. Grant's trial. Extremely significant issues and themes were entirely overlooked or
touched upon in only superficial ways that failed to meaningfully convey their nature and importance
to the Mr. Grant's jury.

*(95). The record indicates that Dr. Montgomery, the key and only defense expert
to testify in the guilt phase of Mr. Grant's trial, and the one on whom trial counsel
claimed to rely also for crucial second stage evidence (even though trial counsel
never bothered to call him in the second stage) was contacted for the first time in
January, 2000, about a case that was scheduled to, and did, begin in February. This
is not a remotely adequate amount of time in which to properly prepare for a case
such as this, or for trial counsel to properly integrate Dr. Montgomery's insights and
findings into a first or second stage defense. As I will show in the subsequent pages,
Dr. Montgomery's lack of adequate preparation was painfully obvious in Mr. Grant's
trial and exploited very effectively by the prosecutor.
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96. There is no valid tactical reason that I know by which this shocking lapse in
preparation can be understood or justified. It should have been obvious to trial counsel from the very
first moment that they undertook Mr. Grant's defense that the case would revolve almost entirely
around psychological or mental health issues. The only possible defense for a crime that had been
witnessed by numerous persons and in which the defendant had directly implicated himself would
be one that involved his mental state at the time. The crime itself had all of the trappings of an
emotional outburst by a psychologically unstable and overwrought man. The crime occurred without
obvious motivation or provocation, was committed in full view of a number of correctional officers,
and was commenced in an area from which John Grant undoubtedly knew he would not escape.
Once the crime was committed, Mr. Grant shut himself inside a closet and began stabbing himself
with the weapon that had been used in the attack. He had to be forcibly removed by use of a shocking
device. After the crime, although he appeared to be coherent, he was also described as "in a trance-
like state" in the course of the post-crime interrogation.

97.  Inaddition, Mr. Grant eventually offered an explanation of the crime that seemed to
implicate the victim, Ms. Carter, with whom he claimed to have had a close personal relationship,
the termination of which presumably led to his distraught, violent outburst. Defense counsel was
clearly under an obligation to investigate this version of events and the psychological dynamics that
gave rise to it. Thus, any meaningful interpretation of the scenario Mr. Grant provided would have
required the assistance of mental health experts, both to understand Mr. Grant's state of mind in
relationship to the victim, and perhaps even to have understood the victim's state mind in ways that
would have explained her relationship with Mr. Grant.

98. I note in passing that Mr. Grant's version of these events was not entirely without
corroboration. In fact, there were numerous sources of corroboration for this version of events in
documents that [ reviewed. For example, John's older sister Ruth Ann Grant believes that John was
counting heavily on the victim, Gay Carter, to make a future together with him. She believes that Ms.
Carter promised John that she would help him find an attorney to get him out of prison. Once John
found out that Ms. Carter had been lying to him, however, according to Ruth, "he just gave up." O.C.
Frazier, one of John's younger brothers, recalled essentially the same thing-that John and Gay Carter
were lovers and that John "went off the deep end" when she started seeing someone else.

99. Inmates at the Dick Conner Correctional Center corroborated essential elements of
John Grant's story as well. Steve Irvin reported that Ms. Carter's "face lit up" when she saw the
defendant and, conversely, that she made Mr. Grant "happy for the first time" in his life. Another
inmate, Ricky Mitchell recalled that John Grant "lost everything" when the victim rejected him-
including his job at the prison-and that he was "lonely and miserable" when Ms. Carter broke off the
relationship with him. Both inmates reported that the relationship was common knowledge among
the staff. Claude Stith, John Grant's cellmate at the time of the crime, told Oklahoma State Bureau
of Investigation (OSBI) agents that he had heard rumors that Gay Carter was John's "girlfriend" and
observed John visiting the kitchen and dining hall where the victim worked often and that he often
brought food back to the cell.
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100. Indeed, Steve Moles, a Dick Conner Correctional Center Unit Manager reported to
OSBI agents that there had been an internal investigation of Ms. Carter regarding inappropriate
conduct with inmates. In addition, he acknowledged that, although he had never been able to prove
the allegations, he, too, had heard rumors that the victim, Gay Carter, had some sexual contact with
inmates and had occasionally smuggled contraband items to them.

101. Inote also in passing that such relationships between prisoners and staff members are
not unheard of in correctional settings. As noted above, in order to properly evaluate the plausibility
of this potentially credible and obviously mitigating possibility, defense counsel would have needed
mental health experts to assist in evaluating both Mr. Grant and, to the extent possible, help to
uncover and interpret what could be learned about Ms. Carter and her possible motivations for or
vulnerabilities to such relationships. Even (and perhaps especially) if defense counsel concluded Mr.
Grant's version of events was incorrect, mental health experts would need to have been consulted
about why he apparently believed this to be true, and to determine whether his belief was perhaps
the product of paranoia or delusional thinking (even the result of the psychotic or "crazy" thinking
with which Mr. Grant had been diagnosed when he first entered the Oklahoma prison system). The
point is simply that this version of events was either accurate or not and, either way, defense counsel
should have pursued it with the assistance of a mental health expert who was involved early in the
case. As with many other essential aspects of this case, defense counsel appears to have pursued
none of these necessary courses of action.

The Guilt/First Stage Trial

102.  Focusing primarily on defense counsel's handling of the key defense guilt phase
expert witness, psychologist, Dr. Dean Montgomery, I note below several glaring deficiencies with
the way in which trial counsel prepared and presented him.

103. Based on the materials [ have reviewed, I have concluded that trial counsel provided
Dr. Montgomery with a clearly inadequate database on which to reach a complete and appropriate
set of conclusions in Mr. Grant's case. Among the things trial counsel failed to provide to him were:
the 1979 Psychological Report generated at the Lexington Assessment and Reception Center, Mr.
Grant's medical file (that contained numerous references to his confinement in lock down and
isolation), his Department of Corrections file (which contain numerous references to the nature of
some of Mr. Grant's emotional and behavioral problems; Mr. Grant's juvenile records (which
contained critical information concerning John's social and institutional history). In addition, he
received Oklahoma State Prison records from Drs. Mason and Smith just a few days before he
testified. I know of no valid tactical reason that would justify providing a key mental health expert
witness in a capital trial with such an incomplete and partial database upon which to premise a
crucial expert opinion.

111. TItisdifficultto imagine how Dr. Montgomery's guilt phase testimony could have been
given much credibility after the prosecutor finished emphasizing this shockingly poor level of
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preparation (a level of preparation for which defense counsel, not Dr. Montgomery, was clearly
responsible). Ican think of no valid reason, tactical or otherwise, for the failure to properly prepare
a key expert witness in this manner and to render him vulnerable to such an embarrassing and
credibility-destroying cross examination.

The Penalty/Second Stage Trial

113.  Inexplicably, after failing to have Dr. Montgomery address the critical issue in the
guilt phase of the case-John Grant's mental state at the time of the crime-trial counsel failed to re-call
Dr. Montgomery to testify to critical penalty phase mitigation.*

*(113). Itis simply inconceivable that any competent counsel could have concluded,
on the basis of Dr. Montgomery's superficial and truncated first stage testimony, that
they had "elicited everything that I needed to get from him with regard to second
stage, also," as trial counsel in this case testified in the evidentiary hearing before
District Judge Pearman (Hearing Transcript at p. 64, emphasis added). This
statement, as much as anything else I have reviewed, illustrates how poorly trial
counsel seems to understand the nature and purpose of second stage mitigating
testimony.

The typical approach to mental states issues in a capital penalty trial is to take full advantage of the
fact that the legal standard for demonstrating a mitigating state of mind is much less onerous and
much broader than the standard that applies to guilt-phase determinations. Because the legal
'standard is so much broader, so too are the parameters of relevant testimony. Psychological and
psychiatric experts who are limited in guilt-phase testimony to issues that are connected to narrow
guilt-phase defenses are permitted to testify in penalty trials about a whole range of issues that are
potentially sympathetic to the defendant, to explain the nature of his problems in greater detail, and
simultaneously humanize the defendant for the jury that has just convicted him of a terrible crime.
It is one of the most important opportunities offered to the defense in capital cases and one that helps
to ensure the reliability of capital penalty verdicts (i.e., what helps to guarantee that only those
defendants most deserving of death receive it).

114. Based simply on his report, it is clear that Dr. Montgomery had a great deal of
potential mitigating testimony to give, including: the fact that John was an apparently troubled
youth"; that he had been subjected to an important form of institutional failure (i.e., namely that he
had been identified nearly 20 years earlier as “crazy" and in need of immediate psychiatric
programming in the Oklahoma prison system but never received any psychiatric help for his
problems); that he currently suffered from a range of psychological problems that, even though not
amounting to a defense to the crime for which the jury convicted him constituted significant
mitigation (including "emotional lability, marked depression, significant anxiety, social
reclusiveness, immaturity, and a propensity toward physical symptoms without known physical
etiology"); that John Grant expressed "significant remorse for the actions which led to his charges";
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and that at the time of the trial he was still "a significantly troubled man" in need of "psychiatric and
counseling services for his emotional lability, depression and anxiety." Dr. Montgomery diagnosed
Mr. Grant-in his report but not in his testimony-with major depressive disorder as well as with post-
traumatic stress disorder. I can think of no valid tactical reason why defense counsel would decline
to make use of the opportunity to present this kind of potentially powerful and critically important
mitigating testimony.

115. Instead, the only mental health expert the defense attorney called at the second stage,
penalty trial was a Department of Corrections employee, psychiatrist Darrell Schreiner. Presumably,
Dr. Schreiner was the intended witness through whom the defense would present the "mitigation
evidence" promised during the second stage opening statement. Namely, as counsel told the jury at
the start of this phase of the trial: "[T]he evidence is going to show, I believe, that Mr. Grant suffers
from a severe mental illness that clouds his reasoning and his ability to control himself and his ability
to be in touch with reality."This, of course, would have been potentially effective mitigation, if trial
counsel had presented it, and done so in a remotely effective, properly prepared fashion.
Unfortunately, they did not.

116.  Dr. Schreiner, the expert whom defense counsel presumably chose to deliver virtually
their entire case in mitigation to the jury, had not even examined John Grant. Moreover, he was not
familiar with at least some of the tests that had been administered to John at an earlier time, had
reviewed only a file of Department of Corrections records that he acknowledged appeared not to
contain key portions ("the mental health part"), opined that other examiners had not conducted
complete mental health examinations of Mr. Grant (but also emphasized that he conducted none of
his own), and repeatedly that he could not reach any definitive conclusions about Mr. Grant because
he "hadn't gotten a chance" to evaluate him in preparation for his testimony in Mr. Grant's death
penalty trial.

117. Infact, because defense counsel had not properly prepared Dr. Schreiner, he was not
even able to answer a basic question that counsel himself had posed:

Q. Based upon other documents that you've reviewed as well as that one, do you
have an opinion as to whether the use of psychotropic or anti-psychotic medications
would be a benefit to Mr. Grant?

A. No, because I haven't seen him before. I haven't had a chance to do an
evaluation.

It is difficult to interpret this exchange between defense counsel and his key penalty trial witness as
indicating anything other than that counsel was posing questions that he had not reviewed

beforehand with his witness and, therefore, for which he had no idea what answers would be given.

118 Indeed, it is difficult to fathom exactly what defense counsel's intention was in
calling Dr. Schreiner to the witness stand. Counsel repeatedly asked his expert questions about
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whether or not it would have been appropriate to have medicated Mr. Grant, whether the medication
would have changed or altered his behavior, and so on. And Dr. Schreiner repeatedly replied that it
"would depend on the individual." Since he had not ever evaluated Mr. Grant, as he repeatedly
pointed out for the jury, he repeatedly demurred that was impossible for him to say one way or the
other. I cannot understand how or why defense counsel believed there was anything mitigating about
this testimony. In fact, in a sense, it detracted from the testimony that had been earlier provided -
if only in passing - by Dr. Montgomery (who had evaluated Mr. Grant and who had opined that
psychotropic medications would have made a difference).

119. Moreover, the price of this utterly pointless testimony was high indeed. On cross
examination, the prosecutor predictably used Dr. Schreiner to further take issue with and undermine
the testimony of Dr. Montgomery. Among the things that Dr. Schreiner opined on cross examination
was that it would be impossible to make a diagnosis with the information contained in Dr.
Montgomery's report, that he would not prescribe medication based on the information in
Montgomery's report, that in his opinion no one had ever described Mr. Grant as a person having a
mental illness.

120. In fact, Dr. Schreiner ended his testimony having, on balance, been a far more
effective witness for the prosecution than defense. He contributed absolutely nothing to the defense
mitigation case, did not remotely support the proposition defense counsel had promised the jury
would be the core of their case in mitigation-that "Mr. Grant suffers from a severe mental illness that
clouds his reasoning and his ability to control himself and his ability to be in touch with reality"so-
and he nonetheless managed to undermine the testimony that Dr. Montgomery had presented
in the first stage trial that at least tangentially supported ths notion.

121. Inlightofthe prosecutorial tone of this witness's overall testimony, it is not surprising
that, in the evidentiary hearing before District Judge Pearman, defense counsel appeared to have
remembered Dr. Schreiner as a witness who had been called by the prosecutor in rebuttal to his own,
rather than as a witness he called himself.

122.  Inaddition to what trial counsel did wrong in the second stage of Mr. Grant's capital
trial-primarily the extraordinarily ineffective and damaging way in which trial counsel handled Dr.
Schreiner - there was a great deal that he simply did not do. In fact, in more than 20 years of having
consulted on capital cases and, from time to time, having myself testified in them, written
extensively about the nature of capital mitigation, and reviewed in appellate and habeas corpus
proceedings such as this one scores of capital case transcripts, [ have concluded that Mr. Grant's is
one of the most incompetently assembled and presented that I have ever encountered.

123.  Thave already commented on his failure to re-call Dr. Montgomery to the stand in the
second stage and have him elaborate on the range of other conclusions about Mr. Grant that he had
reached (a number of which were contained in his report but which trial counsel failed to elicit
during his testimony). In addition to Dr. Montgomery, other experts could have and should have
been called to address in detail the numerous other issues that I have discussed earlier in this
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Declaration (including the profound impact that Mr. Grant's social and institutional history had on
his development and psychological makeup as well as the legacy of institutional failure to which he
had been subjected and the ways in which his institutional behavior was likely the result of his
underlying psychological problems, ones that would have been exacerbated by the disciplinary
regimes to which he was subjected). The Grant jury never heard any explanatory expert testimony
about any of these crucial issues and the reliability of their decisonmaking was compromised as a
result.

124.  Finally, in perhaps the most obvious and basic deficiency, in the case of a client
whose family included two living parents and eight other siblings, trial counsel neglected to call a
single family witness on Mr. Grant's behalf in the crucial sentencing stage of his capital trial. Not
one family member was called in this life and death proceeding to provide the jury with a glimpse
of the kind of life John Grant had led, to describe his many positive and endearing traits, to express
their continued caring for him and the loss they would feel if he were to be executed, or to otherwise
speak in any heartfelt way on his behalf. It is hard to imagine a more powerful implicit message-that
this was a person without connections to other human beings, a person who has literally no one, not
amother or sibling who cares enough to appear for him, who is so alienated and dislikable that there
is not one person who will come forward in the name of saving his life. Of course, none of these
things were true. But, due entirely to defense counsel's ineffectiveness, John Grant's jury would never
have the benefit of knowing the truth.

125. Itisnotclear how much basic familiarity defense counsel had with Mr. Grant's family
history. At one point counsel asked Mr. Grant, "you have six brothers and sisters; is that correct?"
and Mr. Grant had to correct him to the effect that he had "[f]ive brothers and three sisters." Whether
counsel had any idea at all about the actual makeup of his client's family, as I said, he failed to call
any of its members. It was a costly and, in my opinion, fatal error at least on par with all the others
I have described. Indeed, there was a great deal of mitigating testimony that the family members
could have and should have provided and I believe it would have made a significant difference in
the outcome of John Grant's case. In the several paragraphs that follow, I have provided examples
of just some of the mitigating and humanizing testimony that John's family members could have
given before his jury but which, because of trial counsel's ineffectiveness, did not.

126.  Andrea Grant, a younger sister who spent much time with John as they were growing
up, regarded John as her "favorite brother," knew that John was badly treated by their mother (who
was overrun with the responsibilities of raising nine children). She also knew and could have
testified that John had assumed a caring, protective role with the younger children in the family, but
that he succumbed to the many negative influences that surrounded the Grant family in the projects
where they lived (influences to which she, too, would have succumbed had she not been able to find
a stable family with whom to connect-a support system that John lacked). She would have testified
at John's capital penalty trial about all of these critical, mitigating aspects of John's social history and
psychological development if trial counsel had bothered to contact her about it.

127.  O.C. Frazier, a younger brother, knew that John had been easy to talk to as an older
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brother, but that he was someone who was changed for the worse as a result of difficult experiences
in juvenile justice facility at Boley. O.C. perceived John correctly, as one of the younger inmates at
Boley who was negatively influenced by older, more sophisticated juveniles who pressured him to
join gangs. He also believed that John "went off the deep end" when he learned that the victim in this
case, Ms. Gas (sic), was seeing someone else in the prison. He would have testified at John's capital
penalty trial about these critical, mitigating aspects of John's institutional history, as well as his state
of mind with respect to the victim, if trial counsel had bothered to contact him about it.

128.  Ruth Ann Grant, an older sister of John's who spent a great deal of time with him as
the two of them were growing up, knew about many of John's positive traits, as well as the extreme
difficulties the children in the family faced as they were growing up in a household without much
guidance and little or no nurturing support from parents. She knew also about the emotional
problems John manifested from an early age, and that John's problems appeared to be a more serious
case of the kind of depression that she and another sister also suffered from. Ruth Ann also was
aware of and could have described the significant, negative changes that occurred in John as a result
of his institutionalization. She, too, believed that John had become dependent on the victim and just
"gave up" when he learned she was no longer interested in him. She would have testified at John's
capital penalty trial about all of these critical, mitigating aspects of John's social history and
psychological development, as well as his state of mind with respect to the victim, if trial counsel
had bothered to contact her about it.

129. Norman Grant, an older brother who had remembered John as a nice, quiet boy who
like to draw, who had little or no guidance as a child, who talked with him about being beaten and
verbally abused in juvenile justice institutions, and who described his relationship with the victim
and expressed remorse for what he had done would have testified in John's capital penalty trial about
these important mitigating facts if trial counsel had bothered to contact him about it.

130. Ronnie Grant, an older brother who, along with another older brother, Kenneth,
moved to Los Angeles with their father (who left John and John's mother behind), remembered that
John had good traits as a child and that John wanted to do the right thing. He would have testified
in John's capital penalty trial about these important mitigating facts if trial counsel had bothered to
contact him about it.

131. Tam aware that trial counsel has been asked directly about why he did not take even
these utterly basic steps of at least calling family members to testify on his client's behalf. It is my
opinion that trial counsel's alleged reasons for not calling any of John Grant's family members to
testify in his capital trial, as offered at the evidentiary hearing before District Judge Pearman, are in
some cases simply invalid, and in others simply incredible. For example, the claim that family
witnesses were irrelevant because Mr. Grant "had been on his own pretty much" since age 15 is truly
a non sequitur. Even if factually correct (which it was not), family witnesses still could have and
would have testified about the crucial years until the age of 15. Moreover, since most young men
leave home at around the age of 18, the import of defense counsel's claim is that there is something
crucial about the years between age 15 (when Mr. Grant presumably left home) and age 18 (when
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most people do) that rendered the testimony of family in this case irrelevant. That simply defies
logic.

132.  The same kind of illogic characterized the other reasons he offered.*

*(132). I will not belabor the issue of whether or not Mr. Grant himself expressed
opposition to having his family member contacted. Given the nature of the rest of the
trial preparation, based on the record I have reviewed, I would be very surprised if
Mr. Grant was ever fully informed by defense counsel about the nature of mitigation,
and the tenor and purpose of family member testimony during the second stage of a
capital trial. It appears to be a concept with which defense counsel still seems
unfamiliar. However, the issue is really irrelevant to the question of whether this kind
of testimony should have been pursued. As defense counsel himself correctly noted:
"I don't normally, I don't take that into consideration what the Defendant in a Capital
murder case wants with regard to those kinds of issues. We would still follow-up as
far as trying to find family and getting information independently." Hearing
Transcript at 58. It is still not clear why that approach was not followed in Mr.
Grant's case.

For example, the fact that family members "really hadn't had any contact with him" since John's
incarceration (also not entirely true) in no way undermined the family members ability to testify
about his early social and developmental history. In fact, this contention on trial counsel's part raises
real questions about whether he really understood-or understands-what the concept of mitigation
entails. Trial counsel's additional claim that "we couldn't really find them," was belied convincingly
by Mr. Grant's family members themselves who made it clear that they were accessible and would
have been willing to help. (Of course, the fact that Mr. Grant's appellate counsel appears to have had
little trouble both finding and involving family members in subsequent proceedings is further
indication that trial counsel did not approach the task with due diligence.)

133.  Asaresult, a significant amount of powerfully mitigating testimony was forgone at
trial. Defense counsel left Mr. Grant's jury with little or no mitigation to consider, and little or no
testimony on which to base a life rather than death verdict. Despite the fact that much such
mitigation was available-if only trial counsel had diligently searched for it, properly prepared
witnesses to testify about it, and competently presented it during the trial itself.-the jurors never got
the benefit of hearing any of it. Absent such mitigating evidence they likely felt, as most jurors do
in such situations, that they had little choice but to reach the sentencing verdict that they did.

134. It is impossible to know the reasons for trial counsel's extraordinarily ineffective
handling of Mr. Grant's capital case. In a sense, perhaps, the reasons are unknowable and, in any
event, may not be necessary to uncover in order to resolve Mr. Grant's appeal. However, [ have been
informed by Mr. Grant's current attorneys and reviewed documents to the effect that, at the time of
his capital trial, Mr. Grant's two trial attorneys, James and Amy Bowen, were married but also were
in the process of obtaining a divorce. Without any detailed knowledge about the nature of their
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relationship, I am unable to offer any opinion about the specific effect this is likely to have had on
their performance or what, if any, role it may have played in accounting for what I believe to be,
based on materials I have reviewed, woefully inadequate representation of Mr. Grant.

135.  Of'course, it is not difficult to foresee circumstances under which the particular nature
of the case itself, and the defendant's claim that he had a relationship with the victim and was
emotionally overwhelmed when that relationship terminated, would have placed a special strain on
the two defense attorneys who were themselves in the process of ending their own relationship.

136. In addition, I can say generally that capital trials are extraordinarily stressful
undertakings. When done properly, with the appropriate focus and investment of energy, they are
emotionally draining experiences that strain the working relationships of professionals who engage
in them and create special pressures on social and familial relationships as well. Indeed, training
programs for capital defense attorneys often include sessions on the general topic of "surviving your
case," that are directed at the extraordinary emotional toll that such work can take not just on the
lawyers but also on those who are close to them (especially spouses). The addition of another
emotionally wrenching experience (such as a pending divorce) would be difficult for a capital
attorney to absorb in the course of a capital trial without creating the possibility that one's
performance would suffer. The fact that the divorce involved both attorneys simultaneously-that is,
partners who were divorcing each other in the course of the trial- I suppose should raise prima facie
concerns about their overall emotional state.

137. But whatever the cause, there is simply no question that defense counsel's
performance before and during Mr. Grant's trial clearly fell significantly below the standards of
competence and effectiveness with which I am familiar in capital trials across the country.

CONCLUSION

138.  Inbriefsummary, it is my expert opinion that there was extensive mitigating evidence
and testimony that could have been effectively developed and presented in John Grant's capital trial
but was not. This included but was not limited to the psychologically unavailable caregiving and
parental abandonment from which he suffered, the lack of positive role models and the negative,
criminogenic neighborhood influences to which he was subjected in the projects where he grew up,
the severe, abusive, and criminogenic juvenile institutionalization he experienced, the long and
repeated history of institutional failure to which he was exposed, and the adult psychological,
emotional, and behavioral consequences of this traumatic history and combination of risk factors that
remained untreated in the Oklahoma prison system for 17 years after it was diagnosed and was
handled in such a way that it likely exacerbated rather than alleviated his pre-existing problems.

139.  These mitigating factors-especially when combined with the supportive comments
of family members who still had positive memories of John's endearing traits and were prepared to
testify in heartfelt ways about his importance to them-are powerful, moving, psychologically
significant, and well-documented reasons to render a life rather than death sentence. That is, this is
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precisely the kind of mitigation that capital jurors in other cases and persons eligible to serve on
capital juries report have or would lead them to life rather than death verdicts.

140. Ican perceive no legitimate reason why this kind of evidence and testimony was not
effectively investigated, assembled and developed, and presented in John Grant's capital penalty trial.
This is exactly the kind of evidence and testimony that was commonly understood-for at least 20
years before the Grant trial was conducted-to be essential to any fair application of the death penalty.
It was regularly and routinely being presented by all of the competent attorneys throughout the
country at the time of John Grant's trial and, indeed, for many, many years before.
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AFFIDAVIT OF DONNA SCHWARTZ-WATTS

STATE OF SOUTH CAROLINA )
) sS.
COUNTY OF ANDERSON )

Before me, the undersigned Notary, on this Zo day of November, 2014, personally
appeared Donna Schwartz-Watts, known to me to be a credible person and of lawful age, who
being by me first duly sworn, on his oath, deposes and says:

1. My name is Donna Schwartz-Watts, M.D. [ am a Board Certified General
Psychiatrist with Added Qualifications in Forensic Psychiatry. [ am presently the Psychiatric
Service Director at Patrick B. Harris Psychiatric Hospital in Anderson, South Carolina.

2. In addition to treating patients, I have clinical appointments at four medical
schools where I teach medical students, residents in General Psychiatry, and resident in Forensic
Psychiatry. I am a Department of Mental Health Professor of Psychiatry at the University of
South Carolina School of Medicine. [ am a Professor of Psychiatry at the Edward Via College of
Osteopathic Medicine Carolinas Campus. | am a Professor of Forensic Psychiatry at the Medical
University of South Carolina. [ am an Associate Professor of Psychiatry at the University of
South Carolina Greenville Hospital Systems.

~

3. [ also engage in the private practice of Forensic Psychiatry.

4. In June, 2005, I was retained by the Office of the Federal Public Defender for the
Western District of Oklahoma as a forensic psychiatric expert in Grant v. Mullin, Case No. 05-
CV-0167 TCK-SAIJ. in the Northern District of Oklahoma. [ performed a forensic psychiatric
evaluation of John Marion Grant and submitted a psychiatric evaluation and affidavit pertaining
to same. Specifically, I performed a multiaxial assessment of Mr. Grant according to the
standards of the American Psychiatric Association's Diagnostic and Statistical Manual of Mental
Disorders (Fourth Ed.) ("DSM IV") based on personal examination and a review of records
relevant to his case.

3 I have once again been contacted by the Office of the Federal Public Defender for
the Western District of Oklahoma regarding Mr. Grant’s upcoming execution and clemency
hearing.

6. Pursuant to my previous evaluation, as well as my recent review of records, it was
and is my opinion, to a reasonable degree of professional certainty, that:

A. Mr. Grant has witnessed, and been subjected to, many traumas which have
been independently documented through medical records and family interviews.
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However, he has been inconsistent in reporting symptoms related to those
traumas, not for the purpose of exaggeration, but for the purpose of minimization.
Because Mr. Grant minimizes his symptoms, he is not an adequate historian.
Collateral information is crucial to understanding Mr. Grant's mental state and
behaviors at the time of the offense. Because a family history was not originally
obtained, no one working with Mr. Grant at the time of his trial was able to
adequately assess his mental state.

B. Mr. Grant's psychiatric/psychological evaluation at the time of his trial
was flawed because the defense expert, Dr. Dean Montgomery, had an inadequate
developmental and/or family history. Because Mr. Grant's family members were
not interviewed, Dr. Montgomery did not have adequate information to consider
the reason for Mr. Grant's attachment to the victim, Gay Carter.

s Mr. Grant's mental state at the time of the offense was impaired. Mr.
Grant suffered from a series of mental illnesses including Major Depression, Post
Traumatic Stress, and Reactive Attachment Disorder at the time of Ms. Carter's
death.

D. Mr. Grant's crime against Ms. Carter was directly related to his mental
illnesses. Due to his childhood neglect and deprivation, he had an intense and
ultimately, unstable, attachment to Ms. Carter.

E. Mr. Grant has been a victim of a number of physical and possible sexual
assaults while confined in the Department of Corrections. These assaults have
exacerbated his anxiety disorder and his inability to form and maintain personal
relationships. Further, Mr. Grant’s exposure to periods of confined isolation as a
child in various group homes exacerbated these same mental illnesses.

F. Mr. Grant's physical condition before the incident was severely impaired.
He had been treated for a herniated disc that caused him difficulty on a daily
basis. His pain was severe and would have affected his judgment and his ability
to control his conduct.

G. Mr. Grant had limited ability to deal with stress during time of the offense.

H. Neuropsychological testing of Mr. Grant was performed in 2001 and
revealed abnormal results. The results show evidence of cognitive disorders that
indicate Mr. Grant has organic features to his illness which reduce his capacity to
cope with stress and make reasoned decisions during periods of duress.

7. Further, it was and is my opinion, to a reasonable degree of medical certainty, that
Mr. Grant suffers from three mental illnesses (Reactive Attachment Disorder, Major Depression,
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and Post Traumatic Stress Disorder) that affected his conduct at the time of the offense for which
he was convicted. These are serious, but treatable, mental illnesses that affect him on a daily
basis.

8. Along with his mental illnesses. Mr. Grant suffers from various physical ailments
as well. Most notably, Mr. Grant has been treated for visually significant primary chronic open
angle glaucoma of both eyes. Review of his medical records from the Dean McGee Eye Institute
shows that he has a history of ocular trauma to both eyes. He also has had bilateral cataracts as
well as surgery (bleb revisions and shunts) on his eyes in both 2013 and 2014. He continues to
have severe visual impairments.

9. Mr. Grant’s risk for violence has decreased significantly due to his current age,
his health conditions, his lack of interpersonal relationships, and his housing status.

10. 1 have previously submitted recommendations that Mr. Grant remain in a single
cell. Single cell housing can help manage the symptoms of Mr. Grant’s mental illnesses. His
mental illnesses are also treatable with medication.

11. [ have reviewed the Declaration of Craig Haney, Ph.D., J.D. executed on April 23,
2002, and 1 concur with Dr. Haney’s assessment of the various traumas Mr. Grant has been
exposed to as well as the psychological significance of the same.

12. I swear and affirm that the foregoing statement is true and correct.

FURTHER AFFIANT SAYETH NOT.

W NI

Donna Schwartz- Watts

Subscribed and sworn to before me the 22 day of November, 2014.

Seal:

My commission expiresQﬁ/M by L2 ,20/7

—
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AFFIDAVIT OF TERRY SMITH

STATE OF OKLAHOMA )
) SS.
COUNTY OF OKLAHOMA )

Before me, the undersigned Notary, personally appeared Terry Smith, known to me of
lawful age, who being by me first duly sworn, upon his oath, deposes and says:

1. My name is Terry Smith. I am the President and CEO of the Oklahoma Institute for
Child Advocacy or OICA. This organization was developed in 1983 as a result of an
investigative report by a national news organization. The series was called Oklahoma
Shame. The report exposed the cruelty and abuse experienced by Oklahoma children in
state custody.

2. Prior to becoming the CEO of OICA, I worked with Oklahoma children, youth, and
families for over 30 years. I served as a Juvenile Justice Specialist, District Supervisor,
Deputy Director and Training Director for the Oklahoma Office of Juvenile Affairs. I have
also managed the State and Federal Grants Department and developed Medicaid funding
systems for youth in the juvenile justice system. Throughout my career, I have worked for
agencies that serve both children who have been abused/neglected and youth who have
committed crimes.

3. I have been told John Grant was first sent out of his home at the age of 11 years
after being charged with nonviolent crimes including larceny and vandalism. In the 1970's
this was common practice in Oklahoma. We now know that removing a child from their
family is the worst thing you can do to a child, even if that family is dysfunctional. When
an eleven year old commits a crime, it is usually more of a parent problem than a kid
problem. Families are the source of these behaviors. A child is not born a criminal.

4. Today there are first time offender programs that hold the child accountable for his
actions, and also provide treatment in areas of need. The system also helps parents be more
accountable and provides education and treatment for them as well. Examples of specific
treatment options for both parents and children are Substance Abuse, Gang Prevention, and
Anger Management. None of these opportunities existed when John Grant needed them.

5. Research shows the earlier and deeper a child becomes involved in the juvenile
system, the more likely it is they will be in the adult corrections system. This is why
community based programs have been developed. Today, the State of Oklahoma has 42
youth service agencies that work with children and adolescents within their own

communities.
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6. Even though the juvenile system still has it’s challenges, it has come a long way.
There are agencies such as mine that provide advocacy and promote continued progression
regarding the best ways to assist children during pivotal times in their lives. However, in
the 70's and early 80's, there were very few services available for prevention and
rehabilitation. Placing a child outside of the home without addressing his or her home life

and the family’s struggles will only exacerbate the situation.

7. 1 can say with confidence John Grant would not be where he is today if he had had
the appropriate intervention at an early age.

FURTHER AFFIANT SAYETH NOT.
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AFFIDAVIT OF JAMES BOWEN

STATE OF OKLAHOMA )
) §S.
COUNTY OF TULSA )

Before me, the undersigned Notary, on this LZE&; of November, 2014, personally appeared
James Bowen, known to me to be a credible person’and of lawful age, who being by me first duly
sworn, on his oath, deposes and says:

1. I am employed as an attorney with the Oklahoma Indigent Defense System. [ have been
practicing law since 1989.

2. I represented John Marion Grant at his original trial. I was lead counsel.

3. At the time of Mr. Grant’s trial, I was involved in three other capital cases (Murphy,
McElmurry, Banks). These were four of the worst cases of my life. I ended up trying the
cases back to back in a matter of a couple of months. On top of all of that, I was handling
a number of other non-capital murder cases as well. I do not think it was possible to
adequately prepare for that kind of schedule. It was a huge case load. Had I had more time,
I could have prepared more thoroughly for Mr. Grant’s case.

4, My co-counsel on Mr. Grant’s case was Amy McTeer. Ms. McTeer had only recently been
admitted to the Bar as an attorney at the time of Mr. Grant’s trial. In fact, for most of the time
leading up to trial, I think Ms. McTeer was only a research assistant.

5. Prior to Mr. Grant’s case, Ms. McTeer and I were married. However, our divorce was
finalized the month before Mr. Grant’s trial. While at the time I thought I was putting aside
our personal differences so that we could continue representing Mr. Grant together, I realize
now that continued representation with my ex-wife was probably not a good idea. There were
times it was difficult to communicate with Ms. McTeer because of her reaction to the recent
divorce.

6. I realize now that under the new standards of Wiggins v. Smith, 539 U.S. 510 (2003),
I was ineffective for failing to launch a proper investigation into Mr. Grant’s mitigating
evidence. While I had asked my investigator to try to call some of Mr. Grant’s family
members prior to trial, this did not happen. I realize now I should have called Mr. Grant’s
family, especially his mother, to testify on his behalf. We ended up not presenting any of his
family members during second stage.
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10.

11.

12

From subsequent counsel, I understand there was a lot of mitigation evidence available had
we done a thorough investigation of Mr. Grant’s life. [ never asked Mr. Grant about whether
he had a history of sexual or physical abuse in prison or in juvenile custody. While I talked
with Mr. Grant some about his juvenile incarceration, I did not get much information. My
guess at the time was that Mr. Grant just did not want to talk about his experiences in
juvenile detention. Of course, had I been aware of a history of sexual abuse, [ would have
wanted to present that information to the jury.

From subsequent counsel, I understand Mr. Grant was first sent to a boys home at the age of
11 years old. As ajuvenile, he was detained at several boys homes such as Boley and Helena.
Mr. Grant was at these facilities prior to the reform of these institutions. This reform came
about due to the exposure of rampant physical and sexual abuse occurring at these facilities.
In addition, “detention,” otherwise known as solitary confinement of the juveniles for
extended periods of time, was found to be extremely detrimental to the psyche of the
juveniles.

Mr. Grant told us prior to trial that he and Ms. Carter had had a sexual relationship.

But, I thought that evidence would make the jury mad, so I did not investigate it. Looking
back on things now though, I think I was wrong to dismiss this fact. I should have argued
this was a heat of passion/manslaughter case. I see that it was error not to pursue this.

While Mr. Grant ended up testifying himself at trial, I don’t recall him being adamant about
taking the stand. I do not specifically recall whether or how I prepared Mr. Grant to testify
in the second stage of the trial. I also do not know whether Mr. Grant understood the purpose
of the second stage of a capital trial and what he should say when he testified.

Originally, I retained Kathy LaFortune, Ph.D. to evaluate Mr. Grant. When she was hired,
Ms. LaFortune was an independent contractor. However, after Ms. LaFortune took a
permanent job with the Oklahoma Indigent Defense Service, I transitioned Ms. LaFortune’s
work on Mr. Grant’s case to Dean Montgomery, Ph.D. Ms. LaFortune was the one who
suggested I retain Dean Montgomery.

After I retained Dean Montgomery, I asked him to evaluate Mr. Grant specifically for
insanity, a defense raised at trial. Typically I review the report and notes of any mental health
professional I retain, but I do not recall having chosen to review Dean Montgomery’s notes.
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13.

14.

15.

16.

17.

I did not ask Dean Montgomery to review Mr. Grant’s medical jacket either. I “perused” the
medical jacket as did my investigator. I remember Mr. Grant had persistent tooth and
hemorrhoid problems. I did not see any point in paying an expert to review the medical
records.

Dean Montgomery and Kathy LaFortune were the only mental health professionals who T had
evaluate Mr. Grant. I did not request or retain a neuropsychologist or a psychiatrist to
evaluate Mr. Grant.

From subsequent counsel I learned Mr. Grant was evaluated by Neuropsychiatrist, Dr.
Donna Schwartz-Watts. After evaluating Mr. Grant, Dr. Schwartz-Watts concluded Mr.
Grant's mental state at the time of the offense was impaired because he sufferd from a series
of mental illnesses including Major Depression, Post Traumatic Stress, and Reactive
Attachment Disorder. Mr. Grant's crime against Ms. Carter was directly related to his mental
illnesses, which I did not present to the jury.

I never felt like I had anything to bring to the table to approached ADA Keith Sims or DA
Larry Stuart about a possible plea, and both were adamant that no offers would be made. If
I had the above mitigating information, I would have approached opposing counsel to see if
something could be worked out.

With the benefit of hindsight and experience, as well as the guidance set forth in Wiggins
v. Smith, 539 U.S. 510 (2003), I realize there were a number of things I should have done

and did not, during the course of my representation of Mr. Grant. The case has continued
to haunt me.

I swear and affirm that the foregoing statement is true and correct.
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OKLAHOMA STATE BUREAU OF INVESTIGATION

PAGE 1 of2

TLE OF
~EPORT INTERVIEW OF MICHAEL DEAN GOULD

MICHAEL DEAN GOULD,IM,DOB: 11/14/62, SSN: 440-56-9888, Cell #K218,
Dick Conner Correctional Center, Hominy, Oklahoma, provided the following information:

GOULD was an inmate, DOC # 117942, at the Dick Conner Correctional Center,
Hominy, Oklahoma. He was employed as a Tray Runner in the Dining Hall.

On November 13, 1998, GOULD was in the Dining Hall. Sometime after breakfast
as the Dining Hall crew was completing cleanup, GOULD noticed that inmate JOHN GRANT who
was known to GOULD as “LAKESIDE”, was in the mop closet. GRANT was alone. GOULD did
not really know GRANT so the two men did not speak. It was not uncommon for GRANT to visit
the Dining Hall.

GOULD sat down at a small table across the room from the mop closet and began
drinking a cup of coffee. As he sat there he noticed that Food Service Supervisor GAY CARTER
entered the mop closet with GRANT. GOULD paid little mind as he had heard rumors that GRANT
-and CARTER had been involved in a sexual affair.

Almost immediately after CARTER entered the closet, GOULD looked away to sip
his coffee. He then heard CARTER’S voice. CARTER’S voice was very garbled and he could not
understand any of the words she spoke but the noise again attracted his attention to the mop closet.

GOULD looked to the closet and saw GRANT holding CARTER around her neck
from behind. CARTER'’S head was twisted to the right. The scene initially caused GOULD to
believe that CARTER was suffering from a seizure and that GRANT was assisting her. GOULD
began walking toward the two intending to offer his assistance. As he got closer, he saw GRANT
either hit or stab CARTER in the neck or throat. GOULD thought GRANT may have cut
CARTER'’S throat. CARTER then began falling to the floor.

When CARTER fell to the floor, GRANT kneeled down and began stabbing her in
the abdomen with a piece of metal. GRANT stabbed her repeatedly. GOULD cefaised moving
toward the two and out of fear for his own safety, left the area. Shortly afterward, Security Officers
converged on the area. Later, GOULD saw CARTER and GRANT each removed from the building.
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CR 98-252
INTERVIEW OF MICHAEL DEAN GOULD
PAGE TWO

The entire incident happened very quickly. GOULD heard no discussion or argument
between GRANT and CARTER and the conversation he overheard was CARTER’S garbled voice.
GOULD did not know why GRANT attacked CARTER.

END NOTE: GOULD was very hesitant to relate what he had witnessed.
He repeatedly mentioned that others in the institution had “misguided loyalties™ and that he could
be in danger for assisting with the investigation.

JCB 1148
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OKLAHOMA STATE BUREAU OF INVESTIGATION

PAGE _l. of 1

[LE OF
REPORT INTERVIEW OF CLAUDE EDWARD STITH

CLAUDE EDWARD STITH, BM, DOB: 08/30/57, SSN: 557-02-0713, Cell
Number C-220, Dick Connor Correctional Center, Hominy, Oklahoma, provided the following
information:

STITH was an inmate, DOC # 160008, at the Dick Connor Correctional Center. He
was employed at Oklahoma State Industries. STITH had been the cellmate of JOHN GRANT for
approximately the past one and one-half months.

GRANT was a very quiet cellmate. He did not talk much and did not socialize much.
STITH had learned that before being assigned to STITH’S cell, GRANT had been in the Disciplinary
Unit. Apparently he had been in a fight with someone in the kitchen and had lost his job. GRANT
very much wanted his kitchen job back.

Although GRANT had never personally said anything about it, STITH had heard
rumors that Food Service Supervisor GAY CARTER was GRANT’S girlfriend. STITH did not
know whether the rumor was true and had never discussed it with GRANT. GRANT did often visit
the dining hall and kitchen and often brought food back to the cell.

STITH had never seen GRANT with aknife or other weapons. GRANT did not seem
to be an aggressive individual. Many inmates had knives, though, and it would not have been
difficult for GRANT to have obtained one.

STITH did not know why GRANT would have attacked CARTER. He indicated that
RICKY MITCHELL, STEVE IRVIN, and DANNY ARMSTRONG, might know more because they
were associates of GRANT.
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OKLAHOMA STATE BUREAU OF INVESTIGATION
PAGE_1 of1

TITLE OF
REPORT INTERVIEW OF STEPHEN WILFRID MOLES

STEPHEN WILFRID MOLES, WM, DOB: 11/18/61, SSN: 440-66-5391, Unit
Manager A/C Unit, Dick Conner Correctional Center (DCCC), Oklahoma Department of Corrections
(ODOC), P.O. Box 220, Hominy, Oklahoma, 918/885-2192, provided the following information:

MOLES had been employed with ODOC for thirteen years and Unit Manager at
DCCC for five months. MOLES’ supervisor was LARRY ROBERSON.

On November 13, 1998, at approximately 0850 hours, MOLES was in Chief of
Security CHARLES ARNOLD’S office when they received a call notifying them there had been an
incident at the dining facility. DCCC employee GAY CARTER had been stabbed in the dining
facility where she worked. ARNOLD-left leaving MOLES behind. At 0855 hours, same date,
ARNOLD contacted MOLES and asked him to get the video camera in order to record an inmate
extraction at the dining facility. MOLES got the camera and went to the incident.

At 0856 hours, same date, MOLES arrived at the scene which was the utility closet
located on the northeast corner of the building. Four correctional officers in protective gear and a
shock-shield were present. As MOLES videotaped the incident the correctional officers opened the
utility closet and subdued the inmate. JOHN GRANT a.k.a. LAKESIDE was located'inside. The
shock-shield was used two or three times before GRANT dropped his knife on the floor. MOLES
saw the knife and it looked like a piece of steel that had been sharpened at one end. MOLES picked
up the knife and handed it to ARNOLD. GRANT was removed and taken to medical for injuries.
MOLES observed that GRANT had a puncture wound to the upper left chest and there was some
blood on his shirt. GRANT also had an abrasion on his right arm.

MOLES knew GRANT because he was one of the inmates on his unit. MOLES knew
that a few months ago GRANT had been removed from working at the dining facility due to his
involvement in a fight.

MOLES was familiar with CARTER and her work. A few years ago there had been
an internal investigation on CARTER regarding inappropriate conduct with inmates. There had been
rumors that CARTER had had a sexual relationship with an inmate and was bringing things into the
prison for the population. Nothing was ever proven. MOLES was not aware of any recent problems
with inmates and CARTER.

et
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AFFIDAVIT OF SCOTT NORRIS BIGHORSE

STATE OF OKLAHOMA )
) ss.
OSAGE COUNTY )
Before me, the undersigned Notary, on this | Qliday of November 2014, personally

appeared Scott Norris BigHorse, known to me of lawful age, who being by me first duly
sworn, on his oath, deposes and says:

1. My name is Scotr Norris BigHarse. I am presently the Executive Director of Youth
Services of Osage County, in Pawhuska, Oklahoma.

2.Iwas employed at Dick Conners Correctiona] Center (DCCC) in Hominy, Oklahoma from
1988-2001. I served In various positions during my tenure there, including being the
Assistant Commander of a 12.man emergency response team. I also served as a Sr.
Correctional Training Officer. 1 worked closely with Chicf of Security, Charlie Amold.

3. DCCC was a medium security prison. We knew we were surrounded by inmates with
shanks. When there would be a lock down we would find shanks everywhere - in flower beds
outside, in hanging flower pots in the visiting room, in all kinds of places in the cells. And,
those were the shanks we found. It was not at all unusual for any inmate to have a weapon.

4.1 was working at DCCC on the day Gay Carter was killed. I had transported another inmate
to the Osage County courthouse when I got the call.

5. There were problems at DCCC with staff members becoming involved in inappropriate
sexual relationships with inmates. It was not thet staff did not receive proper training.
Training at the academy covered the prohibition against such alliances and during the 40 hour
ori¢ntation period we held at DCCC we very thoroughly covered this issue end warned
egainst it. It was a very serious security issuc, In fact, new employees were taught at the
academy and during their 40 hours of orientation at DCCC it could be felony charge to have
a sexual relationship with an inmate.

6. It seemed like problems with staff members having inappropriate relationships with
inmates occurred in the kitchen and the laundry at DCCC more than in other units, Those
departments werc located In one building, The kitchen and leundry prison staff were hired
off the street and were not uniformed officers. Both departments utilized inmate warkers
daily. There was only one uniformed officer assigned to oversee the kitchen and the laundry.

==
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7. Before Gay Carter was killed, Ms. Pinkerton, who was the head of the laundry department
held a birthday party. Ms. Pinkerton, other prison staff, and several inmates participated in
this party in the Jaundry room. The way the prison grapevine is, it was not long after inmates
were talking about the party and the word got out. Bill McKenzie was the DCCC officer who
investigated it. He obtained a video-tape made of this party by one of the participants. I
remember going to Charlic Amold’s office where several staff Inembers were watching the
video. I justlooked at it long enough io sce staff dancing closely with inmates and left the
room. 1 remember a discussion about John Grant and Gay Carter being together et that

party.

8. About a weck before Gay Carter's death, John Grant was fired from his kitchien job over
a fight he got into with another kitchen worker. He was sent to the disciplinary unit, or the
“hole” as we called it.  was involved in investigating that incident and believed the fight was
cansed because Gay Carter essentially dumped John Grant for this Caucasian inmate.

9. No one from the district attorney’s office of Mr. Grant's defense team ever interviewed
me about what 1 knew about Gay Carter or John Grant.

FURTHER AFFIANT SAYETH NOT.
. Scott Norris BigHorse -
i s 107 A)mem/a—- 2014
, Sub;o;w;gg and sworn to before me this day of ,2014.
W Rs’e.
SO STa - A

§ g. .‘.. ‘\o:-o-:'?‘L ".’%’F‘; ' .

2T PUBLJ(?R : O3 .

Ty " or 5 X3 NOTARY PUBLIC

My commission expires: [0/ 3,/ /7
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STATE OF OKLAHOMA

OSAGE COUNTY

Before me, the undersigned Notary, on this (5’

AFFIDAVIT OF JOHN WARE

SS.

day of November 2014, personally

appeared John Ware, known to me of lawful age, who being by me first duly sworn, on his
oath, deposes and says:

1.

My name is John Ware. I worked at Dick Conner Correctional Center (DCCC) from
1992 to 1999. I was a Sergeant for Chief of Security Charles Arnold. I worked in the
K-9 unit and when I was not training dogs, I was running them. I mostly worked
outside the perimeter of the prison.

Several inmates told me John Grant and Department of Corrections kitchen supervisor
Gay Carter had an intimate relationship going on. I heard Grant got in a fight not too
long before Gay was killed because he was jealous of Gay paying attention to another
inmate. John had to go to the hole because of the fight and he lost his kitchen job.
While John was in the hole, I heard Gay honeyed up with this other white convict who
worked in the kitchen. When John got out of the hole, Gay wouldn’t have anything
to do with him. It was because of the rumors I heard that I told an OSBI agent Gay
was “overly friendly” with Mr. Grant.

Relationships between staff and inmates compromise the safety of everyone in the
prison. These relationships also account for how most of the contraband makes its
way into the facility.

It was not at all unusual for inmates to possess homemade weapons or have them
hidden in their cells or out in the yard at DCCC.

Thave known many female staff members at DCCC that have been fired or forced out
because they had inappropriate relationships with an inmate.

I knew inmate John Grant. He was always friendly to me and never caused any
problems until this incident.
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FURTHER AFFIANT SAYETH NOT

J Ware

Subscribed and sworn to before me this (g wday of M MMW

_ ,2014.
\\\V\m‘"‘mgﬂ ” .
AR" Qp’—' -
5 st & Sogll (onen—
a-,\sg\w(fi @ﬂARY PUBLIC
gy oF OF Pe .

My commission number is: § 0084 H
My commission expires: )iz I 17
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STATE OF OKLAHOMA
OSAGE COUNTY

Before me, the undersigned Notary, on this

AFFIDAVIT OF LINDA SORRELLS
)

) SS.

)

day of November 2014, personally

appeared Linda Sorrells, known to me of lawful age, who being by me first duly sworn,
on her oath, deposes and says:

1.

My name is Linda Sorrells. I worked at Dick Conner Correctional Center (DCCC)
for twenty three years. My official last day was in April 2004,

I started out at DCCC as a correctional officer and worked my way up to case
manager by the time I retired.

T always accepted the inmates for who they were and did not treat them any differently
just because they were inmates.

I know that I am out numbered when I am inside the prison. However, I have never
felt that my life was being threatened. One time two guys told me to get out of their
way as they ran by me, but I followed them instead. In front of me I saw this group
of guys start stabbing this inmate over drugs. No one was trying to stop them. I
decided it needed to stop. As I pushed my way through, the guys told me they didn’t
want to hurt me so the stabbing stopped. Unfortunately there were too many stab
wounds and he died because we could not stop the bleeding.

The inmates could keyster a shank out of just about anything at DCCC. There were
a lot of shanks hidden in the cells and out on the yard. I didn’t know where the
shanks were until after we had a shakedown.

A ]ot of contraband was brought in to DCCC because of inappropriate relationships

between staff and inmates. I have observed several relationships occur between staff
and inmates. Those women lost their jobs or were forced to resign because it is
against DCCC’s code of operations. One female who started at DCCC hating the
inmates, ended up falling in love with one and marrying him. Another female fell in
love, resigned her position, and after the inmate got out of prison, they moved in
together. Another female denied having a relationship with an inmate despite the fact
there were pictures and letters of her found in his cell. Even one of the females I was
training fell in love with a guy doing LWOP and resigned. She had not been at
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DCCC more than a month.

7. I was at work the day Carter lost her life. I was shocked when I heard what had

happened to her and that it was John Grant who did it. He did not strike me as a
violent offender.

8. I knew John Grant pretty well. He was on my caseload at one point at DCCC. He
always had a smile on his face. He was very quiet and a hard worker. I thought he
and I got along really well and that he got along well with other staff members.

d{m@a«@m

Linda Sorrells

FURTHER AFFIANT SAYETH NOT.

Subscribed and sworn to before me this [/J)q day of M SV I:M ,2014.
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My commission number is: 050p gU474
My commission expires: < / ;7,, |1
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STATE OF OKLAHOMA

GREER COUNTY

AFFIDAVIT OF RICKY ALEXANDER

)
) ss.
)

th

Before me, the undersigned Notary, on this E day of November, 2014, personally appeared
Ricky Alexander, known to me of lawful age, who being by me first duly sworn, on his oath,
deposes and says:

1.

w

My name is Ricky Alexander. My Department of Corrections number is #95922. I am
presently incarcerated at the Oklahoma State Reformatory.

I knew inmate, John Grant, as Lakeside. We knew each other from my neighborhood in
Oklahoma City. We called him Lakeside because he was always mellow and hanging out
by the lake doing his thing.

Lakeside and I were at Dick Conner Correctional Center (DCCC) at the same time.

I knew Lakeside had been in a relationship with Gay Carter at DCCC for years. Their
relationship was more than just physical, it was also emotional. Lakeside did not have any
outside support from his family. Ms. Carter was his only support.

Ms. Carter played Lakeside like a yo-yo. The string was his brain and the yo-yo was his
heart. Repeatedly she would pull him in and then throw him back out. Eventually that string
breaks.

For years, Lakeside and Ms. Carter carried on their relationship. At least three times I saw
someone else catch a spark in Ms. Carter’s eye. When this happened, she would fire
Lakeside from the kitchen. When she did this everyone knew there was someone in the
shadows waiting to be with her. She would hire Lakeside back to work with her once she
was through with the other person.

Ms. Carter had complete and total control over her relationship with Lakeside. She was not
scared of Lakeside. If she had been scared, she could have had him easily transferred to a
different facility or kept him from being around the kitchen.

There were several inmates involved in relationships with correctional staff at DCCC. It was
a family affair; a lot of the kitchen staff were having sexual relationships with inmates and
covering for one another.
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10.

11.

12.

13.

There are only two women that worked in the kitchen at that time who were not being
promiscuous. They were June Maxwell and Jo Kendricks.

I knew the first person Gay Carter was ever in a relationship with. His name is Martin Day
West. I knew him from Tulsa. We both worked in the kitchen together at DCCC. This was
before Lakeside was ever in the picture. There were several others before Ms. Carter started

playing Lakeside like a yo-yo.

While I was at Lexington Assessment and Reception Center in 1999, I worked in the kitchen
as a cook. My supervisor was Ms. Rebekah Newkirk. We became friends. Once I was
shipped to James Crabtree and she quit the DOC. We started communicating through mail.

We got married in March 2001. This is just one example of the closeness that can occur

between inmates and DOC staff members.

It would not have been unusual for an inmate at DCCC to have a shank on him at all times.
Actually, it would be more unusual not to have one. DCCC is a medium security prison with
800 men. Just because you are in prison doesn’t mean you are not going to be jumped or

robbed. You need something to protect yourself.

I was never interviewed by anyone from John Grant’s defense team. I would have willingly
testified to the above information if I had been asked.

FURTHER AFFIANT SAYETH NOT.

‘?QAA&/ @%%Aﬂ{‘%

Ricky Ale

Subscribed and sworn to before me this 13% day of November, 2014,
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My Commission Number is: 0% 00241 %
My Commission Expires: g [ [7/{ 7
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AFFIDAVIT OF CHARLES ARNOLD

STATE OF OKLAHOMA )
) SS.

OSAGE COUNTY )

Before me, the undersigned Notary, on this __6th _ day of November 2014, personally
appeared Charles Arnold, known to me of lawful age, who being by me first duly sworn, on
his oath, deposes and says:

1. My name is Charles Arnold. I am currently the Chief of Police in Hominy, Oklahoma.
Previously, I worked at the Dick Conner Correctional Center. When I retired from
Dick Conners, I was the Chief of Security and had worked in that position for /§~ &4
years. I was serving in that position when Gay Carter’s life was taken.

2. Because I was the Chief of Security I was privy to the events that occurred at the
facility. Part of my job duties was to oversee safety issues. The development of
inappropriate relationships between staff and offenders was definitely a security issue
as i compromised everyone’s safety.

3. It was not uncommon for female staff members, and sometime male staff members,
to develop inappropriate, even intimate, relationships with the inmates. Although all
staff went through training that warned about the consequences for such behavior, it
still happened often. During my tenure, offending staff members were essentially told
to hit the road when they were found to have inappropriate relationships with inmates.

4. Although it is a felony for a staff member to have an intimate or sexual relationship
with an inmate, at the time of this crime, we were not handing these cases over to the
district attorney’s office for prosecution.

5. Before Ms. Carter’s death, there was an incident where staff and inmates had a
birthday party and inappropriate behavior was observed on a videotape that had been
made during the party. The videotape was eventually confiscated. Besides Ms.
Pinkerton, who was in charge of the laundry department, I do not remember the other
staff members who were involved but there were several. Warden Champion got a
hold of that videotape and I watched it with him. The Warden was very mad about
what he saw. Idon’t think Ms. Pinkerton, who is now deceased, was let go. I believe
she may have received a reprimand with the hope this reprimand would change her
behavior. Like I said, these types of relationships were common at Dick Conners
unfortunately.
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6. I testified at John Grant’s trial about the weapon that was recovered. Nether the DA
nor defense counsel ever asked me anything else about John Grant or Gay Carter.

7. Not too long before Gay Carter’s death, John Grant and a white inmate got into a fight
in the kitchen. Both of them were kitchen workers. This fight caused John Grant to
lose his job in the kitchen. After Gay Carter’s death it seemed odd to me Grant would
go after Carter instead of the white guy that caused him to lose his job. I had an
opinion that there was more to the story.

FURTHER AFFIANT SAYETH NOT. % / %/
7

Charles Arnold

Subscribed and sworn to before me this ( Q"mday of \\Onlero\oex” ,2014.

NOTARY PUBL%C o,

My commission number is: CGO0EU fa/,
My commission expires: 2~ DN)- 30O\) E
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OKLAHOMA CAPITAL TRIAL AND APPELLATE PROCESS

In Oklahoma, capital jury trials are conducted in two stages. In the first stage, the jury hears
evidence regarding the alleged crime and decides a verdict of guilty or not guilty. If the jury finds
the defendant guilty of first degree murder, the case progresses to the second stage. In the second
stage, the same jury hears evidence regarding the defendant in order to decide a sentence. The three
sentencing options are: life with the possibility of parole, life without the possibility of parole, and
the death penalty.

During the second stage, the prosecution presents evidence of “aggravating circumstances”
(also called “aggravators”) in its bid for the death penalty. There are eight aggravating
circumstances, enumerated by statute, that the prosecution can seek to prove, some of which include:

. The defendant was previously convicted of a felony involving the use or
threat of violence to the person;

. The murder was especially heinous, atrocious, or cruel; and

. The existence of a probability that the defendant would commit criminal acts
of violence that would constitute a continuing threat to society.

21 O.S. § 701.12. The prosecution may also present statements from the victim’s family. 21 O.S.
§ 142A-8.

After the prosecution has presented its evidence, the defense may put forth evidence of
mitigating circumstances (also called “mitigators”). Mitigating circumstances are “1) circumstances
that may extenuate or reduce the degree of moral culpability or blame, or 2) circumstances which
in fairness, sympathy or mercy may lead . . . jurors individually or collectively to decide against the
death penalty.” Instruction No. 4-78, OUJI-CR (2d). While the defense may propose specific
mitigating circumstances for the jury’s consideration, the jury is not limited to those specific
circumstances t in its sentencing consideration. Instead, “[t]he determination of what circumstances
are mitigating is for [the jury] to resolve under the facts and circumstances of [each] case.” /d.

In order to consider the death penalty, jurors must unanimously find that the defendant was
guilty of first degree murder. They must also unanimously agree that the prosecution established
beyond a reasonable doubt the existence of at least one aggravating circumstance. Id. Jurors need
not unanimously agree regarding the defense’s mitigating circumstances, and the mitigating
circumstances need not be proven beyond a reasonable doubt. /d.

To ultimately impose a death sentence, the jury must unanimously find that the aggravating
circumstances outweigh the mitigating circumstances. Instruction No. 4-80, OUJI-CR (2d). But,
even if the jurors make such a finding, they may still impose a sentence of less than death. Id.
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After a defendant has been sentenced to death, he can appeal his conviction and sentence.
First, a “direct appeal” is filed directly to the Oklahoma Court of Criminal Appeals (“OCCA”).
After filing his direct appeal, a defendant can file an application for post-conviction relief, also with
the OCCA. His application for post-conviction relief is limited to claims that were not available to
be raised on direct appeal (e.g., ineffective assistance of appellate counsel). Rule 9.7B(2), Rules of
the Oklahoma Court of Criminal Appeals, Title 22, Ch. 18, App.

Once the OCCA has denied him relief on direct appeal and/or post-conviction, a defendant
may then petition the United States Supreme Court to hear his case; however, the Court agrees to
hear only 100 to 150 (approximately 1 to 2 percent) of the more than 7,000 cases it is asked to
review nationwide each year. About the Supreme Court, United States Courts,
https://www.uscourts.gov/about-federal-courts/educational-resources/about-educational-outreach
/activity-resources/about (last visited May 5, 2020).

After being denied relief at these stages, a defendant moves on to federal court where he can
file a petition for a writ of habeas corpus. This petition alleges federal, constitutional violations;
specifically, in these types of cases, a defendant’s claims center around the State of Oklahoma’s
alleged violations of federal law before, during, and/or after the defendant’s trial.

The Antiterrorism and Effective Death Penalty Act was enacted in 1996 (“AEDPA”) and
narrowly restricts federal habeas corpus review, requiring federal courts to give great deference to
the state court that denied relief. 28 U.S.C. § 2254. For the most part, on federal habeas corpus, a
defendant can only raise claims he already raised to the OCCA on direct appeal or post-conviction.
Id. He must show that the OCCA acted not just erroneously but unreasonably in denying these
claims. Id. To show a decision was made wrong is not enough in and of itself.

If the defendant does not obtain relief in district court, he can then appeal his case to the
United States Court of Appeals for the Tenth Circuit. Again, the federal courts cannot grant relief
even if it is determined there was indeed a constitutional violation below and even if a lower
reviewing court was wrong in its determination unless the lower court was “unreasonable” its in
wrong determination.

If denied relief at the Tenth Circuit, the defendant can again petition the United States
Supreme Court to hear his case. Again, the Supreme Court rules make clear only a select handful
of cases will be accepted for review.

Itis after a capital defendant has exhausted these state and federal habeas corpus reviews, that
he remains only to seek clemency from the governor, upon the recommendation of the Pardon and
Parole Board. Unlike the habeas corpus reviews, clemency is not limited to review of only
unreasonable decisions. The Pardon and Parole Board, as well as the Governor, may consider any
and all factors presented. In so doing, clemency serves, amongst other things, as a failsafe for those
errors not corrected under the courts’ restricted review.
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STATE OF OKLAHOMA

COUNTY OF KAY

AFFIDAVIT OF CHERYL L. JOHNSON
)

) SS

)

Before me, the undersigned Notary, on this 29" day of September, personally appeared

Cheryl Johnson, known to me to be a credible person and of lawful age, who being by me first duly
sworn, on her oath, deposes and says:

1.

6.

My name is Cheryl L. Johnson. I sat as a juror in the District Court of Osage County in Case
No. CF-99-28, The State of Oklahoma v. John Marion Grant.

Although it was mentioned that Mr. Grant had a large family, none of his family testified.
It appeared to me that Mr. Grant had no one other than his lawyers to plead for his life.

At the conclusion of the second stage, I did not want to give the death penalty. However, I
did not feel like the defense lawyers provided me with enough evidence to justify a sentence
less than death. 1 really wanted and needed an explanation for what happened (the crime)
and more information about who John Grant was and why his life was worth saving. The
defense lawyers did not provide me that. I believe that information would have been
important in the deliberations, and I would have considered it if it had been presented.

I speculated that Mr. Grant and his victim had a romantic relationship and something went
wrong between them, but neither side presented any evidence to support my theory. I was
instructed only to consider the evidence presented so I did not factor my theory into my
decision.

If the defense lawyers would have confirmed my suspicions regarding Mr. Grant’s
relationship with Gay Carter and explained the role his family history and childhood played
in his ability to form and maintain relationships, I would have voted for a sentence less than
death and maintained that position regardless of other jurors attempting to change my mind.

I swear and affirm that the foregoing statement is true and correct.

FURTHER AFFIANT SAYETH NOT

ot 2 (Mmm/

C\h,eryl L. Johnson
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Subscribed and sworn to before me this 29" day of September, 2005, by the person known
to me to be Cheryl L. Johnson.

My commission expires: July 17, 2009

My commission number is : 01010118
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AFFIDAVIT OF AMY MCTEER

STATE OF OKLAHOMA )

) ss.
COUNTY OF OKLAHOMA )

AN
Before me, the undersigned Notary, on this & day of November, 2014, personally
appeared Amy McTeer, known to me to be a credible person and of lawful age, who being
by me first duly sworn, on her oath, deposes and says:

1. I am one of the attorneys who represented John Marion Grant at his trial. I was his
second chair attorney. Lead counsel was James Bowen.

2. I consider myself to have been ineffective in representing John Grant. I was a brand
new attorney attempting to represent an individual on a capital case. I was recently
divorced from my co-counsel, James Bowen. I was suffering from undiagnosed
bipolar disorder. And, I was self-medicating with prescription drugs and alcohol both
before, during, and after Mr. Grant’s trial.

3. As I noted, Mr. Grant’s lead attorney was James Bowen. James and I started dating
when I was an intern. We eventually got married and [ was appointed, at his request,
to work with him on some of his capital cases. Mr. Grant’s case was one of those
cases. I wasn’treally qualified to work on the case because I was a new attorney, and
I wasn’t prepared for a capital case.

4. Prior to Mr. Grant’s trial, James walked out on me. I found out later he was having
an affair. We got divorced shortly afterwards. Our divorce was finalized the month
before Mr. Grant’s trial. Looking back on things, I cannot believe we continued to
try to represent Mr. Grant together. James would not listen to what I had to say as far
as the case. He wouldn’t even talk to me. How could there be any communication
between co-counsel?!

5. I tried to tell James that we needed to tell the jury about Mr. Grant’s relationship with
Gay Carter. John had been up front with us and had told us he had been having an
affair with her. I had also heard from various inmates in the system that this was true.
But, James dismissed all this. He said he didn’t want to upset the jurors by presenting
any of this information. I tried to tell James this was our only chance at getting John
a lesser offense like first degree manslaughter instead of first degree murder. James
wouldn’t listen though.

Page 1 of 3
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10.

11.

James made the decision to let me do the second stage closing. I didn’t know what
I was doing. I didn’t even know there weren’t witnesses to put up on the stand until
we got to court. The mitigation was like nothing. Our investigator was lazy. He
hadn’t talked to any of John’s family. I remember him saying “I made a few calls,”
but that was it.

I remember the day before I gave the second stage closing argument I took a lot of
Xanax. I might have taken some the morning of the closing too. I don’t remember
for sure. I was so used to self-medicating. I had been doing it most all of my life. At
the time of Mr. Grant’s trial, I was using Xanax without a prescription. James Bowen
knew this, but still had me do the closing argument.

Even though I don’t think he necessarily drank during the actual trial, I know James
had an alcohol problem as well.

Since Mr. Grant’s trial, I have gotten into a lot of legal trouble. My life has spiraled
out of control, and I have lost my bar license. The Oklahoma Bar Association
launched an investigation into my competency in 2012. It was during these
proceedings that I was diagnosed as suffering from bipolar disorder. Now thatI am
properly medicated and not relying on illegal substances to control my symptoms, I
can see how out of control my life was during all of those years.

I remember someone trying to come visit me a few years ago after John Grant’s case
was sent back to the Oklahoma Court of Criminal Appeals. This person was trying
to ask me questions about my representation of John. I was unclear about my mental
illnesses at that point so I did not understand how they affected my representation of
John. I wish I would have been. I am able to say now, without hesitation, that I was
ineffective in representing Mr. Grant.

It is really going to bother me if Mr. Grant is executed, knowing that I had a hand in
what happened at his trial.
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I swear and affirm that the foregoing statement is true and correct.

FURTHER AFFIANT SAYETH NOT.
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AFFIDAVIT OF MARVIN YOST

STATE OF OKLAHOMA )
) §S.
COUNTY OF KAY )

Before me, the undersigned Notary, on this 14th day of September, 2005, personally appeared Marvin Yost,
known to me to be a credible person and of lawful age, who being by me first duly sworn, on her oath, deposes and says:

I. My name is Marvin Yost. I sat as a juror in the District Court of Osage County in Case No. CF-99-28, The
State of Oklahoma v. John Marion Grant.

2. During the second phase of Mr. Grant’s trial when we were deciding Mr. Grant’s punishment, [ noticed that
none of Mr. Grant’s family were at the trial. During the deliberations, some of the other jurors questioned why
none of My, Grant’s family was there for him,

3. We, as a jury considered all of the information presented by both sides. 1 would have been comfortable with
a life without parole sentence, but I did not feel like the defense presented enough of a reason to justify a
sentence less than death.

4. I would have considered additional evidence from Mr. Grant’s family in my decision if the defense had
presented it.

5. I swear and affirm that the foregoing statement is true and correct.

Ap o

o
/ Marvifi Yost

FURTHER AFFIANT SAYETH NOT.

Subscribed and sworn to before me the 14th day of September, 2005, by the person known to me to be Marvin
Yost.

Seal;

My commission expires: Z ~/ 7 . 20027

My commission number is: ¢4z 42/ / S/
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Sex scandal costs former appeals judge Steve Lile | News OK Page 1 of ]

Sex scandal costs former appeals judge Steve Lile

By Nolan Clay and John Greiner « Modificd: September 16, 2008 at 8:02 pm « Published: September 16, 2008

Three years ago, Steve Lile went from being one of the state's top judges to just another attorney because of a sex scandal at the state
Capitol.
This morning, the state Supreme Court decided Lile couldn't even be an attorney any more.

Justices disbarred Lile, 60, "from the practice of law" because of the seriousness of his misconduct while a judge on the Oklahoma Court
of Criminal Appeals.

The Supreme Court agreed he had committed multiple violations of the standards of conduct including actions that "undermined public
confidence in the integrity of the judicial system."

Lile declined comment today. Last year, he said at a disciplinary hearing, "I was plain stupid. I wasn't thinking straight.”
Lile resigned in 2005 from the Oklahoma Court of Criminal Appeals.

The Supreme Court found Lile had submitted false travel claims and false expense claims while a judge. He also had involved himself
improperly in his son's drug cases and after an administrative assistant, Dawn Lukasik, was arrested in December 2004 for an alleged
drug violation.

The assistant was not charged at the time.

Lile's troubles began after he hired Lukasik, a former lover, as his administrative assistant at the court at a time when his own marriage
was failing. He said last year he discovered from her that they had a son together and the son, Loran Michael Wilson, was having drug
problems.

She was 18 when their son was born. Lile was married and then 37.

The Supreme Court said he traveled at taxpayers' expense from June 24 to Oct 29, 2004, almost on a weekly basis to see his
incarcerated son or to take care of legal and other issues involving his son.

"On some of the trips he was accompanied by Dawn Lukasik," the Supreme Court wrote. "He filed travel claims seeking reimbursement
for these personal trips, claiming he attended project conferences, projects or meetings of the Regimented Inmate Discipline (RID)
Program offered by the Department of Corrections. But there were no RID project conferences, projects or meetings on the dates for
which he filed travel claims."

The Supreme Court said the false expenses claims were for purchases made by Lukasik, who was remodeling his office, and her
daughter. "Some of those claims were for personal items unrelated to the remodeling," the Supreme Court said.

Before quitting as a judge, Lile reimbursed the state $1,523.64 for the travel and $1,560.43 for the "office” purchases made by Lukasik,
or her daughter.

Lile was investigated by the state attorney general but not charged.

Lukasik was charged three times in 2005 on offenses related to methamphetamine and she admitted she had a drug problem. She
eventually went to prison.

Lile represented Lukasik in the drug cases and married her when she was released from prison, records show.

(http://downloads.newsok.com/documents/091608_OKBar_vs_Lile.pdf)
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peachment of Dr. Smith would not have
touched on those questions at all, being
unusable for any substantive purpose. In
these circumstances, and given the guid-
ance we have from our precedent, we sim-
ply do not see any basis on which we might
reverse. See Bland v. Sirmons, 459 F.3d
999, 1029 (10th Cir.2006) (no cumulative
error where “evidence supporting ... ag-
gravating factors was overwhelming and
the mitigating evidence weak”); Willing-
ham v. Mullin, 296 F.3d 917, 935 (10th
Cir.2002) (“[Tlhe strength of the State’s

case ... effectively undercut[] [petition-
er’'s] assertion of actionable preju-
dice....”).

Affirmed.

BRISCOE, Chief Judge, concurring in
part and dissenting in part.

I agree with the majority that there is
no merit to the two guilt-phase issues
raised by Grant, ie., the lesser-included
instruction issue that is discussed in Sec-
tion I of the majority opinion and the
Confrontation Clause issue that is dis-
cussed in Section II of the majority opin-
ion. As regards the lesser-included in-
struction issue discussed in Section I of the
majority opinion, I rely on the OCCA’s
findings and conclusions that no lesser-
included instructions were required under
Shrum v. State, 991 P.2d 1032, 1036 (OKla.
Crim.App.1999) because the evidence ad-
duced at trial could not rationally support
a verdict for either first degree man-
slaughter or second degree murder. I

1. I would reject this proposition in any event
because it fails to take into account the fact
that Oklahoma state law imposes a duty on a
trial court to instruct on any lesser-included
offense supported by the evidence, regardless
of whether the defendant requests such an
instruction or not. Indeed, the OCCA ac-
knowledged that very rule of state law in its
decision denying Grant's direct appeal.
Grant v. State, 58 P.3d 783, 795 (Okla.Crim.
App.2002) (“It is the trial court’s duty to

would not rely on this court’s decision in
Hooks v. Ward, 184 F.3d 1206, 1234 (10th
Cir.1999) for the proposition that a state
prisoner seeking federal habeas relief may
not prevail on a Beck claim if a lesser-
included instruction was not requested at
trial. To be sure, the lead opinion in
Hooks states “that a state prisoner seeking
federal habeas relief may not prevail on a
Beck claim as to a lesser included instruc-
tion that he or she failed to request at
trial.” Id. But that statement was not
joined by the remaining two panel mem-
bers and therefore is not binding on the
panel in this case.! And while the majori-
ty cites to several post-Hooks cases for the
same proposition, Maj. Op. at 1012, all of
those cases cite back, erroneously, to the
lead opinion in Hooks. We need not re-
peat that error here.

I must respectfully part ways with the
majority when it comes to Grant’s claim
that his trial counsel was ineffective for
failing to investigate and present available
mitigating evidence during the sentencing
phase of his trial. As I will outline below,
the Oklahoma Court of Criminal Appeals
(OCCA) erred in analyzing both prongs of
the two-prong test for ineffective assis-
tance outlined in Strickland v. Washing-
ton, 466 U.S. 668, 104 S.Ct. 2052, 80
L.Ed.2d 674 (1984). The OCCA was plain-
ly wrong regarding several of the facts it
relied on in assessing the performance of
Grant’s counsel. And its misunderstand-
ing of the mitigating evidence that was

instruct the jury on all lesser related offenses
that are supported by the evidence, even ab-
sent a request from a defendant.”). And the
OCCA has continued to apply that rule in
more recent cases. See Owens v. State, 229
P.3d 1261, 1266 (Okla.Crim.App.2010) (con-
cluding that trial court had a duty to instruct
on lesser included offense regardless of the
parties’ requests, theories of prosecution or
theories of defense).
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actually available for use by Grant’s de-
fense counsel in turn colored its decision
regarding the question of prejudice. Re-
viewing both of those prongs de novo, as
we are obligated to do given the OCCA’s
errors, it is my view that Grant has estab-
lished that he was deprived of the effective
assistance of counsel and is thus entitled to
federal habeas relief in the form of a new
sentencing proceeding.

Finally, because I would remand for a
new sentencing hearing, it is unnecessary
for me to express any views regarding the
impact of the trial court’s erroneous ad-
mission of two “victim impact” statements.

I

Before addressing the merits of Grant’s
ineffective assistance claim, it is useful to
first review (a) precisely what occurred
during the sentencing phase of Grant’s
trial, and (b) the procedural history of
Grant’s ineffective assistance claim on di-
rect appeal.

A. The sentencing phase of Grant’s tri-
al

During the sentencing phase of Grant’s
trial, the prosecution presented evidence to
support three aggravating circumstances
that it had alleged in its bill of particulars:
(1) that Grant was previously convicted of
three felony offenses involving the use or
threat of violence to the person (specifical-
ly three prior robbery with firearms con-
victions, all occurring when he was nine-
teen years old), (2) that the murder of Gay
Carter was committed by Grant while he
was serving a sentence of imprisonment
with the Oklahoma Department of Correc-
tions (ODOC) on conviction of a felony,
and (3) the existence of a probability that
Grant would commit future criminal acts of
violence that would constitute a continuing
threat to society. To begin with, the pros-
ecution expressly incorporated all of the
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guilt-phase evidence. In turn, the prose-
cution presented testimony from an ODOC
employee who, based on Grant’s official
ODOC records, confirmed the existence of
Grant’s prior criminal judgments and sen-
tences. Lastly, the prosecution presented
victim impact testimony from June Prater
and Larry Young. Prater, the sister of
victim Gay Carter, read into the record a
written victim impact statement prepared
by the victim’s daughter, Pam Carter.
Young, a longtime friend of the victim and
her family, read into the record a written
victim impact statement prepared by the
vietim’s brother, Roy Westbrook.

Grant’s lead trial counsel, James Bowen,
argued in his opening statement that
“Grant suffer[ed] from a severe mental
illness which cloud[ed] his reasoning and
his ability to control himself and his ability
to be in touch with reality,” Trial Tr., Vol
VI, at 1563, and thus “should not be given
the death penalty,” id. at 1564. The de-
fense team, comprised of Bowen and attor-
ney Amy McTeer, then proceeded to incor-
porate by reference all of Grant’s guilt-
phase evidence, and in addition presented
the testimony of two witnesses: Grant and
Daryl Shriner, a prison psychiatrist.
None of Grant’s family members were
present or testified on Grant’s behalf; in-
deed, none of them were aware of Grant’s
trial because they were not contacted by
Grant’s counsel. Grant testified in sum-
mary fashion regarding his childhood, not-
ing that he had five brothers and three
sisters and was “somewhere in between in
terms of age.” Id. at 1565. Grant also
noted that he got in trouble with the law
as a juvenile and had to go to three differ-
ent juvenile facilities. Id. at 1566. Grant
testified that, in 1980 shortly after he be-
came an adult, he committed three robber-
ies within days of each other, was charged
and pled guilty to those robberies, and was
sentenced to a total sentence of 130 years.
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Id. at 1566-67. Grant apologized to Car-
ter’s family, and then testified, as he did
during the guilt phase of trial, that he did
not have any memory of the murder and
did not know why he committed it. Id. at
1568-69. On cross-examination, the prose-
cution explored in somewhat greater detail
Grant’s juvenile and adult criminal history.
Grant testified that he was twelve years
old the first time he was sent to a juvenile
facility, but he testified he did not have a
recollection of his juvenile crimes. Id. at
1570-71. Grant testified that he was first
committed to the custody of the ODOC in
1979 for accessory to burglary and acces-
sory to robbery, and was paroled from
ODOC custody in 1980. Id. at 1571.
Grant testified that he had been on parole
for approximately three months when he
committed the three armed robberies that
later resulted in his 130-year sentence.
Id. at 1572. Grant admitted that he had
been in trouble since he had been in the
custody of the ODOC, including being in
“[ulnauthorized areas and stuff, small
stuff,” id., and had also been involved in
fights in prison, including one altercation
with a correctional officer shortly after he
was imprisoned in 1980, id. at 1573. Last-
ly, Grant testified that he had no recollec-
tion where the murder weapon came from.
Id.

Shriner, a psychiatrist employed at the
facility where the murder occurred, testi-
fied that he had never talked to Grant, id.
at 1582, but instead had reviewed ODOC’s
mental health files pertaining to Grant.
Id. at 1580. Shriner testified that one of
the records in the file recommended that
Grant be given certain anti-psychotic
drugs, but that there was no indication in
any of the other records that Grant had
actually been prescribed such medication.
Id. at 1583, 1586. Shriner testified that,
because he had never evaluated Grant, he
did not have a personal opinion regarding
whether such drugs would be beneficial to

Grant. Id. Shriner also testified that a
prison psychiatrist who had seen Grant
recommended that Grant take medication
for anxiety, but that Grant had refused it.
Id. at 1590.

During sentencing-phase closing argu-
ments, the attorneys sparred primarily
over the existence of the third alleged
aggravating circumstance, ie., the exis-
tence of a probability that Grant repre-
sented a continuing threat. The prosecu-
tion argued that “[wlith [Grant’s] history
from the time he was 15 years old his
conduct shows anyone who looks at it that
he is capable in the future and quite proba-
bly may commit additional violent crimes
against people.” Id. at 1608. McTeer ar-
gued in response that “there exist[ed] at
least a question as to ... Grant’s mental
stability,” and that “[a]ln evaluation and/or
treatment and medication could in fact
render him less dangerous to society.” Id.
at 1609.

After deliberating, the jury found the
existence of all three alleged aggravating
factors, including the continuing threat ag-
gravator. The jury in turn fixed Grant’s
punishment at death for the murder.

B.  Grant’s direct appeal

The procedural history of Grant’s inef-
fective assistance claim is very unusual in
certain key respects and thus worth men-
tioning. Grant, who was appointed new
counsel to represent him on direct appeal,
alleged in his direct appeal that his de-
fense attorneys were ineffective for failing
to investigate and present mitigating evi-
dence from his family members. The
OCCA granted Grant’s motion for an evi-
dentiary hearing on the claim and remand-
ed the matter to the state trial court. The
state trial court conducted an evidentiary
hearing, during which Grant’s attorneys
presented testimony from ten witnesses:
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attorney Bowen and nine members of
Grant’s family, including his mother, fa-
ther, siblings, and a maternal uncle. The
hearing was continued to a later date so
that the parties could present testimony
from three Oklahoma Indigent Defense
System (OIDS) investigators that worked
on the case: two that worked with Grant’s
trial counsel prior to trial, and one that
worked with Grant’s appellate attorneys
on the direct appeal. The trial court sub-
sequently allowed the parties to submit
that testimony by stipulation. The trial
court then issued written findings of fact
and conclusions of law responding to spe-
cific points outlined by the OCCA in its
remand order. Although the trial court
found that Grant did not waive the presen-
tation of mitigating evidence from his fami-
ly members, and that Grant’s trial counsel,
James Bowen, did little to develop the
mitigating evidence, it concluded that
Grant was not prejudiced by Bowen’s fail-
ure to present mitigating testimony from
Grant’s family members.

On November 18, 2002, the OCCA is-
sued a published opinion affirming Grant’s
conviction and death sentence. Grant v.
State, 58 P.3d 783, 801 (Okla.Crim.App.
2002) (Gramt I). The OCCA’s decision
was not unanimous, however. Judge
Chapel filed a dissenting opinion conclud-
ing, in pertinent part, “that the failure of
defense counsel to investigate and present
mitigating evidence from members of
Grant’s family constituted constitutionally
ineffective assistance of counsel and that
Grant was prejudiced by this failure.” Id.
at 808-09. In turn, Judge Chapel conclud-
ed that the “case should be remanded for a
resentencing proceeding on this basis.”
Id. at 809.

Following the OCCA’s denial of his di-
rect appeal, Grant filed a petition for writ
of certiorari with the United States Su-
preme Court. On October 6, 2003, the Su-
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preme Court granted certiorari, vacated
the OCCA’s judgment, and remanded the
case to the OCCA “for further consider-
ation in light of [its then recent decision in]
Wiggins v. Smith, 539 U.S. 510, 123 S.Ct.
2527, 156 L.Ed.2d 471 (2003).” Grant v.
Oklahoma, 540 U.S. 801, 124 S.Ct. 162, 157
L.Ed.2d 12 (2003).

In Wiggins, the Supreme Court granted
federal habeas relief to a Maryland state
capital defendant on the grounds “that his
attorneys’ performance at sentencing,”
specifically the attorneys’ failure to investi-
gate potential mitigating evidence, “violat-
ed his Sixth Amendment right to effective
assistance of counsel.” 539 U.S. at 519-20,
123 S.Ct. 2527. In doing so, the Court
emphasized that “[a] decision not to inves-
tigate ... ‘must be directly assessed for
reasonableness in all the circumstances,””
1d. at 533, 123 S.Ct. 2527 (quoting Strick-
land, 466 U.S. at 691, 104 S.Ct. 2052), and
“that ‘strategic choices made after less
than complete investigation are reasonable’
only to the extent that ‘reasonable profes-
sional judgments support the limitations
on investigation,”” id. (quoting Strickland,
466 U.S. at 690-91, 104 S.Ct. 2052).

On remand from the Supreme Court,
the OCCA reaffirmed its prior decision
and rejected Grant’s claim of ineffective
assistance of counsel. Grant v. State, 95
P.3d 178, 181 (Okla.Crim.App.2004) (Grant
I1'). Judge Chapel again filed a dissent,
the opening two paragraphs of which stat-
ed as follows:

Some people just can’t take a hint.

On October 6, 2003, the Supreme Court

of the United States responded to John

Marion Grant’s petition for a writ of

certiorari, arising from this Court’s re-

jection of his direct appeal from his capi-
tal conviction, by granting the petition,
summarily vacating the judgment of this

Court, and remanding the case to this

Court, “for further consideration in light
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of Wiggins v. Smith, 539 U.S. 510, 123
S.Ct. 2527, 156 L.Ed.2d 471 (2003).” In
a capital case like Grant’s—with further
extensive review through the federal ha-
beas corpus process inevitably following
the direct appeal decision in this Court,
and with a subsequent opportunity for
the United States Supreme Court to
intervene, through certiorari review of
the decision of the United States Court
of Appeals for the Tenth Circuit—inter-
vention by the Supreme Court at this
stage of the appellate process is rare
and remarkable. One would think that
this Court would issue a careful,
thoughtful response. That has not hap-
pened.

The Supreme Court has sent this
Court a message, and its reference to
the Wiggins decision would seem to
make interpretation of this message a
rather simple task. Yet today’s Court
majority chooses to ignore the message,
through a pinched and shallow interpre-
tation of Wiggins and a determination to
maintain its earlier ruling. I believe
that the Court’s current actions will
merely serve to delay, rather than to
prevent, an eventual re-trial of the pun-
ishment stage of Grant’s trial, thereby
causing a pointless waste of monetary
and human resources and an unneces-
sary extension of the stress and anxiety
that accompanies all capital cases, for all
of the persons affected by them.

Id. at 184 (internal paragraph numbers
and footnotes omitted). As in his dissent
from the OCCA’s original opinion, Judge
Chapel concluded that the proper remedy

2.

In reviewing the OCCA’s Strickland analy-
sis, I have followed the guidance afforded us
in Cullen v. Pinholster, — U.S. ——, 131
S.Ct. 1388, 1398, 179 L.Ed.2d 557 (2011), by
restricting my review to only the record that
was before the OCCA when it resolved
Grant’s ineffective assistance claim. Al-
though I question whether I am bound to do

was “to provide Grant with a new capital
sentencing, before a jury that is fully in-
formed about the circumstances of the life
whose fate they must determine.” Id. at
190.

II

Turning now to the merits of Grant’s
ineffective assistance claim, I believe, for
the reasons I shall outline below, that the
OCCA erred in its analysis of both prongs
of the Strickland test. In turn, reviewing
both of these prongs de novo, I conclude
that Grant’s claim has merit and entitles
him to federal habeas relief in the form of
a new sentencing proceeding.?

A. The deficient performance prong of
the Strickland test

The majority spends virtually no time
discussing the deficient performance prong
of the Strickland test, and instead sum-
marily concludes, based upon the State’s
failure to dispute the district court’s analy-
sis on this point, that Grant’s trial attor-
neys performed deficiently in failing to
contact and interview the members of
Grant’s family to determine what mitigat-
ing evidence they could provide at the
sentencing phase of Grant’s trial. Al-
though I fully agree that Grant’s trial at-
torneys performed deficiently, I believe it
is necessary to review the OCCA’s analysis
on this point because that analysis in-
formed (or, more appropriately, misin-
formed) the OCCA’s subsequent analysis
of the prejudice prong of the Strickland
test.

so, I have also limited myself to the same
record in conducting my de novo review of
Grant’s ineffective assistance claim. I note,
however, that my conclusions would not
change were I to include consideration of the
mitigating evidence now cited by Grant that
was not before the OCCA at the time of its
decision.
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When it first decided Grant’s direct ap-
peal, the OCCA offered the following ex-
planation in support of its conclusion that
Grant’s lead trial counsel, Bowen, did not
perform deficiently:

During the evidentiary hearing, [lead]
trial counsel [Bowen] was asked why he
did not call family members as mitiga-
tion witnesses. He testified that there
were two main reasons. First, Grant
told him that he basically had no contact
with his family since he left home at the
age of fifteen and was incarcerated since
the age of nineteen. Grant indicated
that he did not know where his family
was located other than somewhere in
Oregon. Grant told him that he didn’t
want his family involved in the proceed-
ings. Regardless, Bowen did ask his
investigators to try and contact Grant’s
family. One investigator testified that
he was unable to locate Grant’s family
before trial. Appellant, John Grant, did
not testify at this hearing.

Secondly, Bowen testified that be-
cause the family members had no close
contact with Grant in some twenty
years, their testimony would be of little
help. He felt like if they testified about
their relationship, they would be vulner-
able on cross-examination because they
hadn’t had any contact with him since he
had been incarcerated.

The trial court found, and we concur,
that the family members could have been
contacted with the use of information lo-
cated in Grant’s prison records and they
would have been willing to testify at trial.
The trial court also found that the wit-
nesses’ testimony would have been cumula-
tive to each other and would not have had
a positive impact on the jury. We agree.

We find that counsel’s performance
was not deficient. The reasonableness
of counsel’s actions may be determined
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or substantially influenced by the defen-
dant’s own statements or actions.
Strickland, 466 U.S. at 691, 104 S.Ct. at
2066; Romano v. Gibson, 239 F.3d 1156,
1181 (10th Cir.2001), cert. denied, 534
U.S. 1046, 122 S.Ct. 628, 151 L.Ed.2d
548 (2001).... Grant’s wish to exclude
his family from the proceedings con-
trolled trial counsel’s actions in this case.

Trial counsel did present some miti-
gating evidence including Grant’s own
testimony and a prison psychiatrist.
The prison psychiatrist testified that
Grant had never been treated for any
mental illness or syndromes.

Grant testified about his childhood,
that he had eight brothers and sisters
and that he left home, for the first time,
at the age of twelve. He testified that
he had been in and out of institutions
since his teen years. He testified that
when he reached the age of seventeen
he was sentenced to adult prison and
served one year. He testified that once
he got out he committed the robberies
for which he was incarcerated when this
crime took place. He apologized to the
family of the victim. The mitigating
evidence Grant now claims his attorney
was ineffective for not presenting would
have repeated Grant’s own account of
his childhood.

Considering all of the evidence pre-
sented at trial and at the evidentiary
hearing, we do not believe that trial
counsel’s conduct was “outside the wide
range of professionally competent assis-
tance.” Strickland, 466 U.S. at 689, 104
S.Ct. at 2065. The presentation of this
evidence would have reinforced Grant’s
status as a repeat offender who has
spent the majority of his life in prison.
He has had no meaningful contact with
the family members who would have
testified. They knew nothing about his
conduct in prison. Even though they
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testified that they would have asked the
jury to spare his life, this would have
been expected by the jury and would not
have made a difference in the sentence
given.

Grant has made no showing that the
failure to find his family members and
present their testimony at trial was the
result of deficient performance, or that
the failure rendered his sentence unreli-
able. See Burger v. Kemp, 483 U.S. 776,
795-96, 107 S.Ct. 3114, 3126, 97 L.Ed.2d
638 (1987). Even if he had shown defi-
cient performance, Grant could not show
that he was prejudiced by the failure to
present this evidence.

Grant I, 58 P.3d at 799-800 (internal para-
graph numbers omitted).

After the Supreme Court granted
Grant’s petition for writ of certiorari and
remanded the case to the OCCA with di-
rections to reconsider Grant’s ineffective
assistance claim in light of Wiggins, the
OCCA reaffirmed its conclusion that Bow-
en did not perform deficiently:

In our original opinion, we found that
counsel’s failure to contact family mem-
bers did not fall “outside the wide range
of professionally competent assistance.”
Grant, 2002 OK CR 36, 187, 58 P.3d at
800. Furthermore, we held that Grant
could not show that the failure to pres-
ent the testimony of family members
rendered his sentence unreliable.
Grant, 2002 OK CR 36, 188, 58 P.3d at
800. Grant could not show that he was
prejudiced by counsel’s conduct. Id.
While counsel could have contacted fam-
ily members through Grant’s prison rec-
ords, and did ask an investigator to at-
tempt to contact the family, no contact
was ever made.

The Wiggins case does not change our
decision. Counsel’s decision in this case
was driven by Grant’s own request to
not have his family contacted. See

Strickland, 466 U.S. at 691, 104 S.Ct. at
2066; Romamno v. Gibson, 239 F.3d 1156,
1181 (10th Cir.2001). Counsel’s concern
that the family members’ testimony
showing care for Grant would be over-
shadowed by their actions of limited con-
tact during the past twenty years of his
life was a valid concern. Counsel’s deci-
sion was directed by his client. His
knowledge of Grant’s early life, through
conversations with Grant, would not
have been enhanced by interviewing
family members. The Court in Wiggins
emphasized, “Strickland does not re-
quire counsel to investigate every con-
ceivable line of mitigation evidence no
matter how unlikely the effort would be
to assist the defendant at sentencing.”
Wiggins, 539 U.S. at [533], 123 S.Ct. at
2541. Counsel in this case followed the
directions of his client and made a rea-
sonable decision that investigation into
Grant’s family history by contacting
family members was unnecessary.
Strickland, 466 U.S. at 691, 104 S.Ct. at
2066.

There are probably only few death
penalty cases where counsel would not
be ineffective for a failure to undertake
an independent investigation of a defen-
dant’s early life by contacting family
members. This is one of them. The
factors that make counsel’s independent
investigation unnecessary was Grant’s
own desire to not have his family con-
tacted and his twenty years of incarcera-
tion prior to this crime.

Grant II, 95 P.3d at 180-181 (internal
paragraph numbers omitted).

The OCCA’s analysis of the deficient
performance prong thus rests on a number
of factual findings. To begin with, the
OCCA concurred with the state trial
court’s finding “that [Grant’s] family mem-
bers could have been contacted with the
use of information located in Grant’s pris-
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on records and they would have been will-
ing to testify at trial.” Grant I, 58 P.3d at
799; see Grant II, 95 P.3d at 181 (“While
counsel could have contacted family mem-
bers through Grant’s prison records, and
did ask an investigator to attempt to con-
tact the family, no contact was ever
made.”). But the OCCA also found that
“Grant’s childhood ... was a matter of
choice,” Grant 11, 95 P.3d at 180, and that
Grant, as an adult, “ha[d] had no meaning-
ful contact with the family members who
would have testified,” Grant I, 58 P.3d at
800. The OCCA further found that the
testimony of Grant’s family members
“would have repeated Grant’s own account
of his childhood,” id., and “would have
been cumulative to each other,” id. at 799.
Relatedly, the OCCA found that trial coun-
sel's “knowledge of Grant’s early life,
through conversations with Grant, would
not have been enhanced by interviewing
[Grant’s] family members.” Grant II, 95
P.3d at 181. Lastly, the OCCA found that
“Grant specifically told counsel that he did
not want his family contacted,” id. at 180,
and that trial counsel “followed the di-
rections of his client.” Id. at 181.

As T shall outline below, all but the first
of these factual findings are clearly con-
trary to, and rebutted by, the record de-
veloped during the trial court’s evidentiary
hearing.?

3. I recognize there is a circuit split regarding
the precise interplay of 28 U.S.C.
§ 2254(d)(2), which provides that federal ha-
beas relief can be granted in favor of a state
prisoner on the basis of a claim that was
adjudicated on the merits in state court pro-
ceedings if the state courts’ adjudication of
the claim ‘“‘resulted in a decision that was
based on an unreasonable determination of
the facts in light of the evidence presented in
the State court proceedings,” and 28 U.S.C.
§ 2254(e)(1), which provides that in federal
habeas proceedings brought under § 2254, “a
determination of a factual issue made by a
State court shall be presumed to be correct”
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1) The OCCA’s first factual error

To begin with, the OCCA’s characteriza-
tion of Grant’s childhood as a “matter of
choice” is clearly erroneous and indeed
offensive when viewed in light of Grant’s
life history, and is also contrary to well-
established Supreme Court precedent.
According to the testimony of Ruth Grant,
Grant’s biological mother, Grant was one
of nine children, four of whom, including
Grant, were fathered by a man named
Walter Grant. Shortly after Grant’s birth,
Ruth testified, Walter Grant left Oklahoma
with the two oldest children (Kenneth
Grant and Ronnie Grant) and moved to
Los Angeles. Ruth was left to raise her
remaining children by herself with only
part-time work and public assistance as
their means of support. When Grant was
approximately five years old, Ruth moved
herself and her remaining children from
Ada, Oklahoma, to Oklahoma City in
search of a better job and better living
conditions. But as all of Grant’s family
members agreed, Ruth’s quest for better
living conditions for her family was not
successful. After living for a short time
near her brother, Clayton Black, Ruth and
her children moved into an apartment in a
housing project located in a crime-ridden
neighborhood of Oklahoma City. Because
of Ruth’s work schedule, and because his
father had left the family years earlier,

and “[t]he applicant shall have the burden of
rebutting the presumption of correctness by
clear and convincing evidence.” See Wood v.
Allen, 558 U.S. 290, 130 S.Ct. 841, 848 n. 1,
175 L.Ed.2d 738 (2010) (citing circuit cases
that have addressed the issue). It is unneces-
sary for us to take a position on that issue in
this case because, under any of the various
formulations that have been employed by our
sister circuits, the OCCA’s presumptively cor-
rect factual findings have been rebutted by
clear and convincing evidence and proven,
both individually and collectively, to be un-
reasonable.
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Grant and his siblings lacked adult super-
vision during most of their waking hours.
Although it was undisputed that Grant
thereafter began associating with a group
of juvenile delinquents and in turn got into
trouble for stealing, his younger sister An-
drea Jean Grant explained that Grant’s
purpose in stealing was to obtain clothes
and shoes for his younger siblings to wear.
Hr’'g Tr. at 81. And Grant’s juvenile of-
fenses resulted in his spending a signifi-
cant amount of time in several state juve-
nile facilities, all of which purportedly were
in deplorable condition. Thus, in sum, the
essentially uncontroverted factual record
firmly establishes that Grant, through no
fault of his own, was subjected during his
entire childhood to poverty and parental
neglect.

Perhaps the OCCA’s “matter of choice”
statement was aimed more narrowly at
Grant’s juvenile criminal activities, rather
than his entire childhood. But, even as-
suming that to be the case, the statement
is clearly inconsistent with the more sym-
pathetic views expressed by the Supreme
Court regarding juvenile offenders. In
Roper v. Simmons, 543 U.S. 551, 125 S.Ct.
1183, 161 L.Ed.2d 1 (2005), for example,
the Supreme Court outlined “[t]hree gen-
eral differences between juveniles under
18 and adults.” 543 U.S. at 569, 125 S.Ct.
1183. “First,” the Court stated, “as any
parent knows and as the scientific and
sociological studies . .. tend to confirm, [a]
lack of maturity and an underdeveloped
sense of responsibility are found in youth
more often than in adults and are more
understandable among the young. These
qualities often result in impetuous and ill-
considered actions and decisions.” Id. (in-
ternal quotation marks omitted). “The
second area of difference,” the Court not-
ed, “is that juveniles are more vulnerable
or susceptible to negative influences and
outsides pressures, including peer pres-
sure.” Id. “This is explained in part,” the

Court stated, “by the prevailing circum-
stance that juveniles have less control, or
less experience with control, over their
own environment.” Id. (emphasis added).
“The third broad difference,” the Court
explained, “is that the character of a juve-
nile is not as well formed as that of an
adult. The personality traits of juveniles
are more transitory, less fixed.” Id. at
570, 125 S.Ct. 1183. And the Court pro-
ceeded to note that juveniles’ “own vulner-
ability and comparative lack of control
over their immediate surroundings mean
juveniles have a greater claim than adults
to be forgiven for failing to escape nega-
tive influences in their whole environ-
ment.” Id. Consequently, the Court stat-
ed, “[flrom a moral standpoint it would be
misguided to equate the failings of a minor
with those of an adult, for a greater possi-
bility exists that a minor’s character defi-
ciencies will be reformed.” Id.

2) The OCCA’s second factual error

The second factual error made by the
OCCA was its finding that Grant, as an
adult, “had no meaningful contact with the
family members who would have testified”
on his behalf. Grant I, 58 P.3d at 800.
Shortly after Grant turned eighteen (in
1979), he was convicted of a felony in
Oklahoma state court and sentenced to a
term of imprisonment. While he was con-
fined, his mother, Ruth Grant, moved from
Oklahoma City to Portland, Oregon, and
most of Grant’s siblings moved with her.
In 1980, Grant was released on parole, but
soon thereafter committed several armed
robberies in Oklahoma. Grant, who was
then nineteen years of age, was convicted
of those crimes in November 1980 and
sentenced to a total term of imprisonment
of 130 years in the custody of the Okla-
homa Department of Corrections. Conse-
quently, it became difficult for Grant’s
family, living in Oregon and of very mod-

John Grant Clemency
Page 124 of 143



1036

est means, to personally visit him in prison
in Oklahoma. Nevertheless, according to
her testimony at the state evidentiary
hearing, Ruth Grant returned to Oklahoma
every year to visit Grant in prison (except
for one year when Grant had been trans-
ferred to a facility in Texas). Ruth Grant
further testified that she regularly wrote
to Grant in prison, and that he had also
written to her. At least four of Grant’s
siblings (LaRonda Joy Hovis, Ruth Ann
Grant Burley, Andrea Jean Grant, and
0.C. Frazier) testified that they also corre-
sponded with Grant in prison or talked to
him by telephone. Lastly, Grant’s uncle,
Clayton Black, testified that he visited
Grant once or twice per year in prison, and
would drive Grant’s mother to the prison
for her annual visit with Grant. Thus, in
sum, the evidentiary hearing record estab-
lished that Grant had several family mem-
bers, including his mother, who maintained
regular contact with him.

3) The OCCA’s third factual error

The third factual error committed by the
OCCA was its finding that the testimony
of Grant’s family members “would have
repeated Grant’s own account of his child-
hood.” Grant I, 58 P.3d at 800. Grant
testified on his own behalf during the sen-
tencing-phase proceedings. During his
testimony on direct examination, Grant
noted that he had five brothers and three
sisters and that he was “somewhere in
between” in terms of his age. Trial Tr. at
1565. Grant did not testify at all regard-
ing the events of his childhood from birth
until age twelve. Instead, his testimony
focused very briefly on the period of his
life from age twelve, when he first left
home, until age seventeen, when he left
home for good. Grant testified that dur-
ing that time period he got into trouble as
a juvenile and was sent to different juve-
nile facilities. The remainder of Grant’s
testimony on direct examination focused
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on his criminal activities as an adult and
his purported lack of recollection of mur-
dering Carter. Quite clearly, Grant’s tes-
timony failed to provide the jury with any
details of his childhood or the difficulties
he faced as a child. Thus, contrary to the
OCCA’s findings, the testimony of Grant’s
family members would not simply have
repeated Grant’s own account of his child-
hood, and instead could have provided the
jury with important mitigating evidence.

4) The OCCA’s fourth factual error

The OCCA’s fourth factual error was its
finding that the testimony of Grant’s fami-
ly members “would have been cumulative
to each other.” Grant I, 58 P.3d at 799.
To be sure, there was some overlap in the
testimony provided by Grant’s family
members at the state evidentiary hearing.
But a careful review of that testimony
indicates that each of Grant’s family mem-
bers provided specific details not testified
to by anyone else. For example, LaRonda
Joy Hovis, the oldest of Grant’s female
siblings, was the only witness who specifi-
cally described the living conditions her
family faced prior to their move to Okla-
homa City. According to Hovis, her family
(including at that time Grant’s father and
two oldest brothers) lived in a three-room
house in Ada, Oklahoma, that lacked
plumbing. Another significant example
came from the testimony of Grant’s youn-
ger sister, Andrea Jean Grant. She testi-
fied that, as a child, Grant stole in order to
provide clothing and shoes for his younger
siblings.

5) The OCCA’s fifth factual error

The fifth factual error committed by the
OCCA was its finding that trial counsel’s
“knowledge of Grant’s early life, through
conversations with Grant, would not have
been enhanced by interviewing [Grant’s]
family members.” Grant I1I, 95 P.3d at
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181. At no point during the state eviden-
tiary hearing did Bowen, Grant’s lead trial
counsel, testify that he spoke with Grant
about the details of “Grant’s early life.”
Nor did Bowen describe any of those de-
tails. Instead, Bowen’s testimony sug-
gests that any facts he learned about
Grant’s childhood came primarily, if not
exclusively, from the defense’s guilt-phase
expert witness, psychologist Dean Mont-
gomery. And even those details, accord-
ing to the trial transcript, were far from
complete.* Thus, in short, there is no
evidentiary basis to support the OCCA’s
finding on this point.?

6) The OCCA’s sixth factual error

The sixth factual error committed by the
OCCA was its finding that Bowen “fol-
lowed the directions of his client” and did
not contact Grant’s family members.
Grant I1, 95 P.3d at 181. During the state
evidentiary hearing, Bowen testified that
during their pretrial conversations, Grant
“Indicated ... that he really didn’t want
his family to be involved.” Tr. of Evid.
Hr'g, at 54. But Bowen proceeded to tes-
tify, “I don’t normally, I don’t take that
into consideration what the Defendant in a
Capital murder case wants with regard to
those kind of issues. We would still fol-

4. The majority also references Montgomery,
albeit not by name but rather by the term
“guilt stage expert,” and suggests that Mont-
gomery ‘“‘talked about [Grant’s] difficult child-
hood.” Maj. Op. at 1023. A careful exami-
nation of Montgomery’s testimony, however,
indicates that he provided only minimal de-
tails about Grant’s childhood (e.g., the fact
that Grant was the sixth of nine children and
never really knew his father).

5. Somewhat relatedly, Bowen’s testimony at
the state evidentiary hearing also established
that he had a significant misunderstanding of
how frequently Grant’s family members had
contact with Grant in prison. For example, it
was Bowen’s understanding that Grant’s
mother “had come to see him just a few times

low-up as far as trying to find family and
getting information independently.” Id. at
58. In other words, Bowen testified,
Grant’s “reluctance about getting his fami-
ly involved did not deter me from attempt-
ing to—from directing my investigator to
attempt to contact his family.” ¢ Id. at 61.
And Bowen explained that he ultimately
did not call any of Grant’s family members
to testify during the sentencing-phase pro-
ceedings because “as hard as we [Bowen
and his investigator] tried we really
couldn’t find them [Grant’s family mem-
bers],” and because Grant “really hadn’t
had any contact with them to speak of in
over twenty years.” Id. at 56. But the
record on appeal clearly indicates that
both of these purported excuses are with-
out support. In fact, Grant’s family was
easy to locate using information culled
from Grant’s prison records, and Grant’s
family did have contact with him during
the twenty-plus years he was imprisoned.

7) The OCCA’s resulting legal error

As T have noted, the OCCA ultimately
concluded that Grant could not satisfy the
first prong of the Strickland test because
Bowen “made a reasonable decision that
investigation into Grant’s family history by
contacting family members was unneces-

while he was incarcerated.” Tr. of Evid.
Hr'g, at 55. But the record firmly establishes
that Ruth Grant visited Grant on an annual
basis (with the exception of one year when he
was confined in a facility in Texas).

6. The state trial court expressly found, after
hearing this testimony, that Grant did not
waive the presentation of mitigating evidence
from his family members. And, as Judge
Chapel aptly noted in his dissent, “[t]he rec-
ord suggests that rather than deciding not to
pursue mitigating evidence about Grant's ear-
ly life from members of his family, Grant’s
counsel recognized that such information was
relevant and potentially helpful, he just never
accomplished the task of actually obtaining
it.” Grant II, 95 P.3d at 188.

John Grant Clemency
Page 126 of 143



1038

sary.” Grant II, 95 P.3d at 181. But the
above-outlined factual errors, upon which
the OCCA’s legal conclusion was based,
render the legal conclusion itself unreason-
able. As noted, Bowen did not decide to
forego investigation into Grant’s family
history. Rather, he and his investigator
were purportedly unable to locate any of
Grant’s family members, even though
Grant’s post-trial OIDS investigator had
no problem locating Grant’s family mem-
bers using the exact same information that
was available to Bowen and his investiga-
tor prior to trial. And this failure to con-
tact Grant’s family members left Bowen
with insufficient information upon which to
decide whether the testimony of Grant’s
family members would be beneficial to
Grant during the sentencing-phase pro-
ceedings. Moreover, to the extent Bowen
based his decision not to call family mem-
bers on Grant’s purported lack of contact
with them, Bowen clearly lacked sufficient
and accurate information on that issue.
As previously discussed, several of Grant’s
family members, most notably his mother,
testified that they regularly visited or com-
municated with Grant in prison. Thus, in
short, Bowen lacked sufficient information
to make an informed and reasoned deci-
sion about what evidence to present or
forego at the sentencing proceedings.

8) De novo review of the first prong of
Strickland

Reviewing de novo the first prong of the
Strickland test, it is clear, and the State
effectively concedes, that Bowen’s per-
formance was deficient. As the Supreme
Court stated in Strickland and reempha-
sized in Wiggins, “strategic choices made
after less than complete investigation are
reasonable precisely to the extent that rea-
sonable professional judgments support
the limitations on investigation.” Wiggins,
539 U.S. at 521, 123 S.Ct. 2527 (internal
quotation marks omitted). In this case,
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the factual record fully exposes Bowen’s
failure to conduct an adequate investiga-
tion of Grant’s family history, and thus he
was completely unaware of critical mitigat-
ing information that Grant’s family mem-
bers could have provided. Consequently,
Bowen’s decision as to what evidence he
would present during the sentencing-phase
proceedings was in turn fundamentally
flawed and cannot be labeled a “strategic
choice.” As Judge Chapel aptly noted in
Grant I, “counsel cannot ‘reasonably’ de-
cide not to present a particular type of
mitigating evidence . .. if counsel does not
first discover and develop such evidence to
some degree, such that its potential impact
can be understood and realistically evalu-
ated.” Grant I, 58 P.3d at 803. Thus, as
Judge Chapel further noted, Bowen “could
not have reasonably decided that testimo-
ny from members of Grant’s family would
not be helpful, unless he had first located
and interviewed at least some of them.”
Id. at 806. And Bowen’s failure in this
regard is even more egregious in light of
the fact that there appear to have been no
other compelling mitigation strategies
available to him. See Grant II, 95 P.3d at
189 (Chapel, J., dissenting) (noting that,
unlike in Wiggins, Bowen could not have
attempted to convince the jury in the sen-
tencing-phase proceedings that Grant was
not responsible for Carter’s murder, nor
could Bowen point to Grant’s lack of a
prior criminal history).

B. The prejudice prong of the Strick-
land test

That leaves the key question of whether
Grant was prejudiced by the failure of his
trial attorneys to investigate and present
mitigating evidence from his family mem-
bers. The OCCA purported to address
this question on the merits in both Grant I
and Grant II. In Grant I, the OCCA sum-
marily concluded that “[e]ven if [Grant]
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had shown deficient performance, [he]
could not show that he was prejudiced by
the failure to present this evidence.” 58
P.3d at 800. In Grant II, the OCCA ex-
panded slightly upon this conclusion, stat-
ing:
There is no indication that had the jury
been confronted with the testimony of
family members the result of this pro-
ceeding would have been different. The
jury found the existence of three aggra-
vating circumstances. Grant was incar-
cerated for committing violent crimes.
He violently and repeatedly stabbed a
civilian kitchen worker while he was
serving a sentence for a violent crime.
The testimony of Grant’s family mem-
bers would not have swayed the jury
from imposing the death penalty.

95 P.3d at 181 (footnote omitted).

Like its analysis of Strickland’s first
prong, however, the OCCA’s analysis of
Strickland’s second prong was unquestion-
ably impacted by its erroneous factual
findings. Because the OCCA erroneously
found that the testimony of Grant’s family
members “would [simply] have repeated
Grant’s own account of his childhood,”
Grant I, 58 P.3d at 800, it is not surprising
that the OCCA in turn concluded that
Grant was not prejudiced by Bowen’s fail-
ure to present that testimony during the
sentencing-phase proceedings. But, as I
have already explained, the record on ap-
peal firmly establishes that the testimony
of Grant’s family members would have ex-
panded greatly upon “Grant’s own account
of his childhood.” Id. Because the OCCA
fundamentally misunderstood, and effec-
tively discounted, the mitigating testimony
that could have been presented by Grant’s
family members, the OCCA’s adjudication
of the second prong of the Strickland test
was “based on an unreasonable determina-
tion of the facts in light of the evidence
presented in the State court proceeding,”

28 U.S.C. § 2254(d)(2), and thus we are
obligated to review that prong de novo.
See Wilson v. Workman, 577 F.3d 1284,
1303 (10th Cir.2009) (reviewing de novo
petitioner’s ineffective assistance claim af-
ter first determining that OCCA’s decision
was based on an unreasonable determina-
tion of the facts).

In examining the constitutionality of
capital sentencing proceedings, the Su-
preme Court has stated that “the funda-
mental respect for humanity underlying
the Eighth Amendment ... requires con-
sideration of the character and record of
the individual offender and the circum-
stances of the particular offense as a con-
stitutionally indispensable part of the pro-
cess of inflicting the penalty of death.”
Woodson v. North Carolina, 428 U.S. 280,
304, 96 S.Ct. 2978, 49 L.Ed.2d 944 (1976).
This, the Court has held, ensures that “the
sentence imposed at the penalty stage ...
reflect[s] a reasoned moral response to the
defendant’s background, character, and
crime.”  Abdul-Kabir v. Quarterman, 550
U.S. 233, 252, 127 S.Ct. 1654, 167 L.Ed.2d
585 (2007) (internal quotation marks and
emphasis omitted). The Court has also
emphasized that “[t]he need for treating
each defendant in a capital case with that
degree of respect due the uniqueness of
the individual is far more important than
in noncapital cases.” Lockett v. Ohio, 438
U.S. 586, 605, 98 S.Ct. 2954, 57 L.Ed.2d
973 (1978). That is because, the Court has
explained, “[t]he nonavailability of correc-
tive or modifying mechanisms with respect
to an executed capital sentence under-
scores the need for individualized consider-
ation as a constitutional requirement in
imposing the death sentence.” Id. And,
consistent with these principles, the Court
has held that, “[iln assessing prejudice” de
novo, “we [must] reweigh the evidence in
aggravation against the totality of avail-
able mitigating evidence.” Wiggins, 539
U.S. at 534, 123 S.Ct. 2527.

John Grant Clemency
Page 128 of 143



1040 727 FEDERAL REPORTER, 3d SERIES

In conducting the mandated reweighing
in this case, I agree with the following
statement from Judge Chapel’s dissent in
Grant I1:

The question is not whether Grant’s

background, family history, and some of

his positive traits could excuse his cruel
murder of Gay Carter. They certainly
could not. The question is whether
there is a “reasonable probability” that
at least one juror—and it would only
take one—could be sufficiently moved by
the circumstances of Grant’s life to
choose to spare that life from execution.

95 P.3d at 190.

Notably, Judge Chapel, in his dissent in
Grant I, accurately described the mitigat-
ing testimony that Grant’s family members
could have offered at the sentencing-phase
proceedings:

The family members painted a rather
depressing picture of the circumstances
into which Grant was born and in which
he grew up. John Marion Grant was
the sixth of nine children and the last
fathered by his mother’s former hus-
band, Walter Grant.FN?® Walter left the
family home in Ada, Oklahoma approxi-
mately one month before John was born,
leaving Ruth with six children to raise
on her own. Walter moved to Los An-
geles and never provided any financial
support to Ruth or the children. Al-
though the two oldest brothers eventual-
ly went to live with Walter in Los Ange-
les, Grant was left in Oklahoma and had
very little contact with his father while
he was growing up.

FN23. The children born to Ruth and Wal-
ter Grant, in the order of their birth, were
Kenneth, Ronnie, LaRonda, Ruth Ann, Nor-
man, and John.

During the three years following Wal-
ter’s departure and Grant’s birth, Ruth
had three more children (Andrea, Greg-
ory, and O.C.), the last of which was

named after their father, O.C. Frazier.
0.C. Frazier never lived in Ruth’s home
with the children, and John never expe-
rienced having a male role model in the
family home. Instead, the two oldest
sisters in the family were expected to
play very substantial roles in running
the home and raising and disciplining
the younger children, including Grant,
even while they were still children them-
selves.

Ruth’s only sources of income to sup-
port her large family were Aid to De-
pendent Children and some part-time
work cleaning people’s homes. LaRon-
da described their family as “dirt poor,
extremely poor.” The first family home
in Ada had only three rooms and no
indoor plumbing, and the family did not
own a car. When Grant was approxi-
mately five years old, the family moved
to Oklahoma City, where they lived next
door to Ruth’s brother, Clayton Black.
Black lived across the street from some
apartment buildings that were known as
“the projects,” and Ruth and the chil-
dren eventually moved into these apart-
ments. Family members testified that
things got even worse in the new neigh-
borhood, which was poor, tough, crime-
ridden, run down, and dangerous, partic-
ularly in the projects. In 1979, Ruth
and the children who were still in the
home moved to Portland, Oregon to es-
cape the neighborhood. Grant was un-
able to go with the family, however,
because he was confined to a juvenile
facility at the time.

The family members described Grant
as being “sweet,” “loving,” “quiet,” “sen-
sitive,” and “gentle” when he was a
child. He loved animals and pets, espe-
cially dogs. Some of Grant’s sisters tes-
tified that he did not get much attention
from their mother and that he needed
more love than he got. Many of the
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family members remembered Grant cry-
ing a lot as a child. Ruth noted that
Grant first started having problems and
getting into trouble when the city start-
ed busing the children to schools outside
the neighborhood. Some of Grant’s sib-
lings testified that when Grant first
started stealing as an adolescent, he was
stealing things like clothing and shoes
for the younger children in the family.

Grant’s younger siblings testified that
he was very protective of them and that
he would come to the aid of his younger
brothers when older boys in the neigh-
borhood threatened them or tried to
fight them. Gregory testified that
Grant gave him “quite a bit of advice
growing up” and that Grant attempted
to steer him away from some of the
“badder guys” in the neighborhood. He
stated that even though Grant did not
follow his own good advice, “he pretty
much wanted to make sure that the
people who were younger or his beloved
brothers didn’t get into the type of life-
style he got into.” Andrea testified that
Grant was her “favorite brother” and
that they were very close as children.
0.C. likewise described Grant as a “cool
brother” who was always there for him
and who helped him out a lot.

LaRonda testified that Grant once
helped her escape from an abusive boy-
friend and that she was very touched by
the concern he showed for her and her
children at that time. Gregory testified
that Grant always loved small children,
particularly his nieces and nephews.
And all of the family members testified
that Grant was never violent or verbally
abusive within the family, even as an
adolescent.

The family members also testified that
they stilled loved Grant and that they
would like the opportunity to maintain
or renew their relationships with him.
Some expressed regret about their fail-

ure to provide Grant with more support.
All of the family members testified that
if they had been given the opportunity
to testify at Grant’s trial, they would
have asked the jury to spare his life.

Grant I, 58 P.3d at 807-08 (internal para-
graph numbers omitted).

To be sure, none of this evidence would
have squarely rebutted the three aggrava-
ting factors alleged by the prosecution and
found by the jury. But a death sentence is
not imposed simply by assessing the pres-
ence or absence of aggravating circum-
stances. The question of a defendant’s
moral culpability, for example, is a factor
that has been repeatedly emphasized by
the Supreme Court as one that can “pro-
vide [a] jury with an entirely different
reason for not imposing a death sentence.”
Abdul-Kabir, 550 U.S. at 259, 127 S.Ct.
1654. And the Supreme Court has quite
clearly held that a defendant’s “childhood
deprivation,” id., or “troubled history,”
Wiggins, 539 U.S. at 535, 123 S.Ct. 2527, is
“relevant to assessing [his or her] moral
culpability.” Id.

In Grant’s case, his jury, due to the
decisions of his trial counsel, was given
very little information about Grant’s back-
ground and character. The jury did not
hear from, nor even see, Grant’s family
members. The jury was truly left with the
impression that no one cared whether
Grant lived or died. Although Grant’s
counsel urged the jury during sentencing-
phase closing arguments to “look at ...
Grant as something other than a monster,”
Trial. Tr., Vol. VI at 1612, the jury in fact
had no information that would have al-
lowed it to do so. And the prosecution
seized upon this lack of evidence during its
sentencing-phase closing arguments, im-
plying falsely that there was really no
explanation for Grant’s criminal history
other than his own conscious and knowing
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choices. Id. at 1608 (“He simply has cho-
sen not to abide by the rules that we all
abide by.”), 1613 (“He’s chosen consciously
to break the law and his history shows that
pattern of decision after decision after de-
cision. ... He’s made bad choices. Some
people just do that.”). As a result, Grant’s
jury was in no position to adequately as-
sess his moral culpability, nor in turn fully
engage in what the Supreme Court has
described as “the process of inflicting the
penalty of death.” Eddings v. Oklahoma,
455 U.S. 104, 112, 102 S.Ct. 869, 71
L.Ed.2d 1 (1982) (internal quotation marks
omitted).

Even if we assume, as the majority sug-
gests, that the mitigating evidence that
Grant’s family members would have pro-
vided is less persuasive than the “power-
ful” mitigating evidence at issue in Wig-
gins (which included “severe privation and
abuse in the first six years of [Wiggins’s]
life while in the custody of his alcoholic,
absentee mother,” and “physical torment,
sexual molestation, and repeated rape dur-
ing his subsequent years,” Wiggins, 539
U.S. at 535, 123 S.Ct. 2527), I agree with
Grant that Wiggins and cases like it “only
give general guidance as to the types of
evidence that constitute powerful and com-
pelling mitigation evidence” and “which
lessen the moral culpability of a capital
defendant.” Aplt. Reply Br. at 14. As
previously stated, federal law entitles ev-
ery capital defendant to individualized sen-
tencing. Lockett, 438 U.S. at 604-05, 98
S.Ct. 2954 (holding that individualized con-
sideration of a capital defendant must take
place to ensure the constitutional imposi-
tion of the death penalty).

Had Grant actually received the individ-
ualized consideration that the Constitution
entitles him to, I believe that the testimo-
ny of Grant’s family members would have
placed not only the murder, but Grant’s
entire criminal history, into a different,
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and more sympathetic context for the
jury.  Specifically, the testimony of
Grant’s family members suggests that
Grant’s first forays into crime were a
product of the difficult environment in
which he and his siblings were living,
which included a lack of even the most
basic of life’s necessities. Indeed, the evi-
dence suggests that Grant, who effectively
acted as a caretaker for his younger sib-
lings, began stealing to provide them with
clothing and shoes. In turn, the testimony
of Grant’s family members suggests that
Grant’s experiences in juvenile facilities
hardened him and likely lead to his com-
mitting crimes as a young adult. And,
tragically, those crimes lead to him being
sentenced at the age of nineteen to a life
in prison. Of course, none of this evidence
explains precisely why Grant killed Car-
ter, nor does it excuse the murder. But,
“[h]Jad the jury been able to place
[Grant’s] ... life history on the mitigating
side of the scale,” I believe “there is a
reasonable probability that at least one
juror would have struck a different bal-
ance” and decided that life imprisonment
was a sufficient penalty for the murder.
Wiggins, 539 U.S. at 537, 123 S.Ct. 2527.
Consequently, I conclude that Grant is en-
titled to federal habeas relief in the form
of a new sentencing proceeding that satis-
fies the constitutional standards outlined
by the Supreme Court.

w
o g KEY NUMBER SYSTEM
s
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defendant was competent and participated in
the strategic decisions with counsel. Those
decisions are supported by the record and
distinguish the facts of this case from Wig-
gins.

116 I concur the judgment and sentence
should be affirmed.

CHAPEL, Judge, Dissenting.

11 Some people just can’t take a hint. On
October 6, 2003, the Supreme Court of the
United States responded to John Marion
Grant’s petition for a writ of certiorari, aris-
ing from this Court’s rejection of his direct
appeal from his capital conviction,! by grant-
ing the petition, summarily vacating the
judgment of this Court, and remanding the
case to this Court, “for further consideration
in light of Wiggins v. Smith, 539 U.S. 510,
123 S.Ct. 2527, 156 L.Ed.2d 471 (2003).” 2 In
a capital case like Grant’s—with further ex-
tensive review through the federal habeas
corpus process inevitably following the direct
appeal decision in this Court, and with a
subsequent opportunity for the United States
Supreme Court to intervene, through certio-
rari review of the decision of the United
States Court of Appeals for the Tenth Cir-
cuit—intervention by the Supreme Court at
this stage of the appellate process is rare and
remarkable. One would think that this
Court would issue a careful, thoughtful re-
sponse. That has not happened.?

12 The Supreme Court has sent this Court
a message, and its reference to the Wiggins
decision would seem to make interpretation
of this message a rather simple task. Yet

1. See Grant v. Oklahoma, 2002 OK CR 36, 58
P.3d 783.

2. See Grant v. Oklahoma, — U.S. ——, 124 S.Ct.
162, 157 L.Ed.2d 12 (2003).

3. And for what it’s worth, today’s special concur-
rence does nothing to fill this void.

4. See Grant v. State, 2002 OK CR 36, 58 P.3d
783, 801-13 (2003) (Chapel, J., dissenting).

5. Id. at 801, 813. I noted that “there was never
any doubt that it was Grant who killed [Gay]
Carter,” that Grant killed Carter by ‘‘repeatedly
and brutally stabbing her to death,” and that
Grant'’s insanity defense “had no realistic chance
for success at trial.” Id. at 801.
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today’s Court majority chooses to ignore the
message, through a pinched and shallow in-
terpretation of Wiggins and a determination
to maintain its earlier ruling. I believe that
the Court’s current actions will merely serve
to delay, rather than to prevent, an eventual
re-trial of the punishment stage of Grant’s
trial, thereby causing a pointless waste of
monetary and human resources and an un-
necessary extension of the stress and anxiety
that accompanies all capital cases, for all of
the persons affected by them.

13 I dissented from this Court’s original
decision in a published opinion.* Although I
agreed with the Court that the first-degree
murder conviction in Grant’s case should be
affirmed,> I concluded that Grant’s death
sentence should be overturned for two rea-
sons: (1) his trial counsel failed to adequately
investigate and present substantial mitigat-
ing evidence about his childhood and family
history; and (2) the trial court erroneously
refused to excuse a particular juror, resulting
in the prejudicial denial of one of Grant’s
statutory peremptory challenges.

14 The Supreme Court’s reference to Wig-
gins v. Smith makes clear that it is the
second-stage ineffective assistance of counsel
claim that our Court is being instructed to
reconsider.” In Wiggins, the Supreme Court
found that Kevin Wiggins should be given
federal habeas corpus relief, because “his
attorneys’ failure to investigate his back-
ground and present mitigating evidence of
his unfortunate life history at his capital sen-
tencing proceedings violated his Sixth

6. I continue to maintain that both of these trial
errors, considered both individually and cumula-
tively, necessitate a re-sentencing in Grant’s case.
See id. at 813.

7. See Wiggins v. Smith, 539 U.S. 510, 123 S.Ct.
2527, 156 L.Ed.2d 471 (2003). Consequently,
the juror removal/peremptory challenge claim,
see Grant, 58 P.3d. at 809-13, is not discussed
further herein. My analysis of Grant’s second-
stage ineffective assistance of counsel claim, on
the other hand, formed the bulk of my original
dissent, and is incorporated herein by reference.
See id. at 801-09.
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Amendment right to counsel.”® The Wig-
gins Court concluded that this failure consti-
tuted ineffective assistance of counsel.’
There can be no doubt that the legal issue
before the Supreme Court in Wiggins is the
same one now before this Court.1®

15 Yet today’s majority gives only partial,
passing recognition to the legal principle that
forms the foundation for the Supreme
Court’s ruling in Wiggins (and was likewise
the basis of my earlier dissent). This princi-
ple for evaluating attorney performance was
first articulated in Strickland v. Washing-
ton,'! the Supreme Court’s 1984 watershed
decision that articulated the standards by
which all ineffective assistance of counsel
claims are evaluated. The Strickland Court
recognized that when evaluating the per-
formance of defense counsel:

[Sltrategic choices made after thorough in-
vestigation of law and facts relevant to

8. Wiggins, 539 U.S. at ——, 123 S.Ct. at 2531.
9. Id. at ——, 123 S.Ct. at 2543-44.

10. It should be noted, however, that the habeas
context of Wiggins actually made the Supreme
Court’s review more constrained than that of this
Court. Wiggins came before the Court in the
context of a habeas corpus action, after both the
Maryland Court of Appeals and the United States
Court of Appeals for the Fourth Circuit rejected
Wiggins’ ineffective assistance claim. Thus the
Supreme Court could only grant habeas relief to
Wiggins upon a finding that the rejection of his
claim by the Maryland Court of Appeals was not
only wrong, it was unreasonable. See id. at —,
123 S.Ct. at 2534-35 (explaining habeas stan-
dards of 28 U.S.C. § 2254(d), as interpreted in
Williams v. Taylor, 529 U.S. 362, 409-11, 120
S.Ct. 1495, 1521-22, 146 L.Ed.2d 389 (2000), to
require finding that state court decision was “ob-
jectively unreasonable,” in addition to being
wrong).

11. 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984).

12. Id. at 690-91, 104 S.Ct. at 2066. The Su-
preme Court quoted this portion of Strickland in
Wiggins. See Wiggins, 539 U.S. at ——, ——,
123 S.Ct. at 2535, 2541; and I likewise quoted
from this passage in my original dissent. See
Grant, 58 P.3d at 803 n. 6.

13. See Court Opinion, p.179 (quoting first sen-
tence from Strickland quotation supra ).

14. Id. Today’s special concurrence does the same
thing. See Special Concurrence (Lumpkin, J.), p.

plausible options are virtually unchallenge-
able; and strategic choices made after less
than complete investigation are reasonable
precisely to the extent that reasonable pro-
fessional judgments support the limitations
on investigation. In other words, counsel
has a duty to make reasonable investiga-
tions or to make a reasonable decision that
makes particular investigations unneces-
sary. In any ineffectiveness case, a particu-
lar decision not to investigate must be
directly assessed for reasonableness in all
the circumstances, applying a heavy mea-
sure of deference to counsel’s judgments.'?

After recognizing this basic principle and
quoting the first sentence of this passage
from Strickland,’® today’s majority opinion
simply goes on to say, “The facts and circum-
stances of Wiggins’ case are diametrically
opposed to the facts and circumstances of
Grant’s case.” * Surely the Supreme Court

178 (“[I] write separately to emphasize several
distinguishing differences between the facts of
this case and those presented in Wiggins ....").
The special concurrence, however, has a particu-
lar ax to grind, i.e., the seemingly obvious claim
that “it is the client’s case, not the lawyer’s.” Id.
Although the special concurrence gives passing
recognition to the lawyer’s responsibility “to ad-
vise, inform, and consult with the client,” id. at
179-80, the gist of the opinion is that an attorney
should just follow his client’s initially-stated pref-
erences, without worrying much about advising
the client about his rights, the risks of a particu-
lar approach, how trials (and particularly capital
trials) are conducted, what is most likely in the
client’s best interests, etc. The case of Faretta v.
California, 422 U.S. 806, 95 S.Ct. 2525, 45
L.Ed.2d 562 (1975), cited by the special concur-
rence, did indeed give Grant the right to repre-
sent himself. Grant wisely chose not to invoke
this right, however, and instead relied upon his
separate right to the assistance of counsel, which
unfortunately, he did not adequately receive.
The fact that Grant met the minimal legal stan-
dard of being a “competent client”—a descrip-
tion that appears repeatedly in the special con-
currence—does not mean that he was equipped
or adequately informed to make a reasonable
and intelligent determination regarding the pres-
entation of particular mitigating evidence in his
case. The record does not support the claim that
he actually made such a decision, nor would our
own standards find that any such waiver by
Grant could be upheld as being informed and
intelligently made. See Wallace v. State, 1995
OK CR 19, 893 P.2d 504, 512-13, cert. denied,
516 U.S. 888, 116 S.Ct. 232, 133 L.Ed.2d 160
(1995).
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hoped that this Court would do more than
simply point out factual differences between
these two cases.””

16 Within its attempt to distinguish
Grant’s case, today’s Court majority makes a
factual claim that appears to be the real basis
of its decision, but which simply cannot be
accepted at face value. The Court asserts,
“Grant specifically told counsel that he did
not want his family contacted because he
basically had no contact with his family since
the age of fifteen....”® The Court also
writes that trial counsel’s failure to contact
members of Grant’s family “was driven by
Grant’s own request not to have his family
contacted.” 17 Hence the majority apparent-
ly concludes, more vehemently than it did in
its original opinion, that Grant waived the
presentation of mitigating evidence from
members of his family.!8

17 On January 4, 2002, this Court remand-
ed Grant’s case to the district court for an
evidentiary hearing on Grant’s second-stage
ineffective assistance of counsel claim.!
Within our remand order we directed the

15. And as my later analysis points out, the factu-
al differences between the two cases can easily
be interpreted to suggest that Grant is more de-
serving of capital sentencing relief than Wiggins,
rather than less deserving, as today’s majority
concludes.

16. Court Opinion, p. 180.

17. Id. at 180-81. The Court later asserts that
Grant’s counsel’s decision not to put on family
testimony “was directed by his client” and states
that “[c]lounsel in this case followed the di-
rections of his client.” Id. at 181.

18. Although the Court’s original opinion referred
to “Grant’s wish to exclude his family from the
proceedings,” it did not explicitly conclude that
Grant specifically told his counsel not to contact
his family. See Grant, 58 P.3d at 800. Further-
more, the asserted rationale (from trial counsel)
for not involving Grant’s family (i.e., the lack of
contact with the family) was not actually attrib-
uted to Grant himself, see id., as it is now. To-
day’s special concurrence attempts to strengthen
the claim that Grant “waived” the presentation
of mitigating family evidence simply by restating
the claim repeatedly, though without support
from the record. The lack of evidentiary support
for this claim is discussed infra.

19. In order to grant this evidentiary hearing, this
Court was required to find and did find that
Grant had shown “by clear and convincing evi-
dence that there is a strong possibility his trial
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district court to determine whether Grant
waived his right to present mitigating evi-
dence from his family, and if so, whether the
waiver was knowing and intelligent. The
evidentiary hearing was held on February 22,
2002, and the district court filed its findings
of fact and conclusions of law regarding the
remanded issue on April 3, 2002.

18 Grant’s trial counsel testified at the
evidentiary hearing that Grant “indicated . ..
that he really didn’t want his family to be
involved” and that family testimony “was not
something that [Grant] was interested in pur-
suing.” 2 On the other hand, trial counsel
testified that he was aware that a defendant’s
waiver of his right to present mitigating evi-
dence during the second stage of his capital
trial is only valid if the defendant is ade-
quately advised of and understands the na-
ture of mitigating evidence and its role in the
capital sentencing process.?! Yet trial coun-
sel acknowledged that he had no specific
recollection of discussing with Grant (1) what
the second stage of a capital trial was about,

counsel was ineffective for failing to develop and
present mitigating evidence from members of
[his] family.” See Rule 3.11(B)(3)(b)(i), Rules of
the Oklahoma Court of Criminal Appeals, Title 22,
Ch. 18 App. (2002) (articulating standard applied
by this Court).

20. The Court majority’s statement, quoted supra,
about Grant specifically telling his counsel not to
contact his family is not supported by any evi-
dence in the record. It should likewise be noted
that today’s special concurrence similarly prefers
to “summarize’” and recast defense counsel’s ac-
tual testimony, about Grant “‘indicat[ing] ... that
he really didn’t want his family to be involved,”
into a stronger, more decisive form than that
actually given by counsel. See, e.g., Special Con-
currence, p. 179 (“[T]rial counsel consulted with
the defendant and the defendant was an integral
part of the strategic decision making process
regarding mitigation evidence.”); id. at 180-81
(referring to Grant’s “directions” to his counsel,
which defense counsel “followed,” to rely on
Grant’s own testimony regarding his childhood).
Nothing in the record supports the current
claims that Grant was actually “directing” his
counsel regarding the presentation of particular
mitigating evidence.

21. See Wallace, 893 P.2d at 510-13. This Court
noted in Wallace, “It is beyond question mitigat-
ing evidence is critical to the sentencer in a
capital case.” Id. at 510.
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(2) the potential role and importance of fami-
ly testimony in a capital trial, or (3) the fact
that family members could be important
sources of mitigating information, even if
they did not testify.?? Trial counsel likewise
testified that he was familiar with the re-
quirements for a waiver hearing, in the event
that a defendant desired to waive the presen-
tation of mitigating evidence, but that he
never considered seeking such a hearing in
Grant’s case.?

19 After reviewing the totality of the evi-
dence presented at the evidentiary hearing,
the district court found that Grant did not
waive the presentation of mitigating evidence
from members of his family: “[I]t must be
concluded that defendant [Grant] did not spe-
cifically waive the presentation of this testi-
mony.” This Court has repeatedly held that
such factual findings are entitled to “strong
deference,” so long as they are supported by
the record in the case?* And the record in
Grant’s case does indeed strongly support
the trial court’s “no waiver” finding of fact.?”

22. Hence the record in this case could not possi-
bly support a finding that any waiver by Grant
was “‘knowing and intelligent.” See id. at 512.
The trial court did not even reach this secondary
issue, since it concluded that no waiver occurred
in Grant’s case.

23. See id. at 512-13 (establishing district court
procedure for determining whether capital de-
fendant who desires to waive presentation of
mitigating evidence is competent and is making a
knowing and intelligent waiver decision). This
procedure was not followed in Grant’s case, and
the record contains no evidence of any state-
ments to the trial court regarding Grant’s desire
to waive the presentation of mitigating evidence.

24. See Rule 3.11(B)(3)(b)(iv), Rules of the Okla-
homa Court of Criminal Appeals, Title 22, Ch. 18
App. (2002); see also Glossip v. State, 2001 OK
CR 21, 29 P.3d 597, 602 (“This Court will give
the trial court’s findings strong deference if sup-
ported by the record, but we shall determine the
ultimate issue of whether trial counsel was inef-
fective.”) (citing Rule 3.11(B)(3)(b)(iv)); see also
Wood v. State, 1998 OK CR 19, 959 P.2d 1, 17;
Humphreys v. State, 1997 OK CR 59, 947 P.2d
565, 577, cert. denied, 524 U.S. 930, 118 S.Ct.
2329, 141 L.Ed.2d 702 (1998).

25. In addition to the facts noted above, the fol-
lowing evidentiary hearing evidence also sup-
ports the trial court’s finding that no waiver
occurred: (1) trial counsel and his investigators
acknowledged having conversations with Grant
about his family members and where they could
be found; (2) counsel and the investigators indi-

Hence the majority cannot rely on its own
waiver finding to justify its conclusion that
counsel’s failure to seek out and develop
mitigating evidence from Grant’s family was
reasonable.?

110 The majority also attempts to show
that Grant’s claim of ineffective assistance is
less persuasive than that of Wiggins based
upon the following assertions: (1) Wiggins
had no prior criminal history, while Grant
was incarcerated for prior robberies at the
time he killed Gay Carter; (2) no evidence
about Wiggins’ life history and family back-
ground was presented at his capital sentenc-
ing, while Grant’s counsel “allowed Grant to
testify about his early childhood” ?%; and (3)
Wiggins was horribly victimized as a child,
through severe deprivation and physical and
sexual abuse, while Grant was basically just a
poor kid who chose a life of crime.?

111 It is true that Wiggins had no prior
convictions at the time he killed seventy-
seven year-old Florence Lacs.? It is also

cated that Grant provided the family contact
information that he had; and (3) during the trial
Grant gave his counsel a letter from his mother,
bearing a local return address. Nevertheless, the
record is clear that not a single member of
Grant’s family was ever contacted regarding his
trial.

26. Despite the Court’s apparent reliance on its
own finding of waiver, the Court never actually
finds (in today’s opinion or its prior opinion) that
the trial court’s contrary finding is either errone-
ous or not supported by the record. Today’s
special concurrence likewise implicitly finds that
Grant ‘“‘waived” the presentation of evidence
about his childhood and family history—by “‘di-
recting” his counsel not to pursue or present
such evidence—yet never grapples with or even
mentions the trial court’s specific finding to the
contrary.

27. See Court Opinion, p. 180.
28. Seeid. at 180.

29. The Maryland Court of Appeals wrote the
following regarding the discovery of Wiggins’
victim, who was found dead in her own bathtub:

She was lying on her side, half covered by
cloudy water. It appeared that a household
cleaner and a bug spray had been poured or
sprayed on her. She was wearing a white
blouse and a blue skirt, but had on no under-
wear. The skirt had been raised to her waist.
The apartment had been ransacked.
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true that Grant was already serving a total of
130 years in armed-robbery prison sentences
at the time he killed Gay Carter, and that
this factor makes the prejudice prong of the
ineffective assistance test more difficult for
Grant to meet (compared to Wiggins). How-
ever, it likewise makes the performance
prong of the ineffective assistance test easier
for Grant to meet (relative to Wiggins), since
the aggravating factors of Grant’s criminal
history and current incarceration made the
need for significant mitigating evidence in his
case more critical. Hence these consider-
ations should have spurred Grant’s counsel to
pursue any such evidence even more diligent-
ly.

112 As I noted in my original dissent,
when faced with a client who is obviously
guilty of first-degree murder, and who com-
mitted this crime while already serving pris-
on sentences for prior violent offenses, the
essential task of defense counsel should have
been obvious: “give the jury a reason to
spare his life.” 3 The strategic options open

Wiggins v. State, 352 Md. 580, 724 A.2d 1, 4
(1999). The medical examiner determined that
the cause of death was drowning. Id. Wiggins,
who had been working as a painter in the vic-
tim’s apartment building, was seen talking to
Lacs on the evening she disappeared. A few
hours later, Wiggins was driving Lacs’ car to the
home of his girlfriend, and together they went
shopping over the next two days using Lacs’
credit cards. They later pawned one of her rings
and were eventually arrested, still driving Lacs’
car. Id. at 4-5.

30. Grant, 58 P.3d at 802.

31. It should be noted in this regard that the trial
court found that all nine of Grant’s family mem-
bers who testified at the evidentiary hearing
“were findable and would have testified at trial if
they had been asked.” And today’s Court major-
ity acknowledges that “[w]hile counsel could
have contacted family members through Grant'’s
prison records, ... no contact was ever made.”
See Court Opinion, p. 180-81.

32. Wiggins, 539 U.S. at ——, 123 S.Ct. at 2538.
The fact that trial counsel gave a reason for his
purported ‘“‘decision” not to put on evidence
from members of Grant’s family—namely, that
the family had not been in substantial contact
with Grant for a long time, making any claims
about how much family members cared for him
seem specious—does not mean that this Court
must accept this testimony unquestioningly or,
even if the reason asserted is sincere, that it
should be considered ‘‘reasonable.” The Wiggins
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to Grant’s counsel were extremely limited.
He could not realistically contest Grant’s
guilt, nor did Grant’s recent life history (of
incarceration) offer much in the way of miti-
gating evidence. Hence defense counsel’s
“choice” to not fully pursue the strategy of at
least discovering what Grant’s childhood and
early life were like simply cannot be cloaked
in the mantra of a “reasonable strategic deci-
sion.”

113 The record suggests that rather than
deciding not to pursue mitigating evidence
about Grant’s early life from members of his
family, Grant’s counsel recognized that such
information was relevant and potentially
helpful, he just never accomplished the task
of actually obtaining it.3! As the Wiggins
Court noted in regard to defense counsel in
that case, the claim that Grant’s counsel
made a strategic decision not to diligently
pursue mitigating family evidence “resembles
more a post-hoc rationalization of counsel’s
conduct than an accurate description of [his]
deliberations prior to sentencing.” *2

Court did not fully accept the accuracy of de-
fense counsel’s after-the-fact testimony in that
case, about the extent of his knowledge of Wig-
gins’ life history at the time of trial. See id. —,
123 S.Ct. at 2541 (speculating that rather than
actually “lying,” defense counsel could be suffer-
ing from “a mistaken memory shaped by the
passage of time”). Similarly, the testimony of
Grant’s counsel about his “decision” not to put
on any family testimony seems inconsistent with
his separate testimony about the halfhearted and
faltering attempts he did make (through investi-
gators) to locate and interview members of
Grant’s family. And the claim in today’s special
concurrence that trial counsel “had his investiga-
tor continue to seek out family members up until
the time of the sentencing phase of trial”’—as if
both trial counsel and the investigator diligently
sought out family members, but were simply
confounded by the enormity of the task, see Spe-
cial Concurrence, p. 180—is not supported by
the record in this case. In fact, the trial court
specifically found that all of the family members
were “findable,” through Grant’s prison records.

Furthermore, even actual strategic decisions
by counsel are always subject to evaluation for
their “reasonableness”’; and given the circum-
stances of Grant’s case, a decision not to diligent-
ly pursue family and life history evidence in his
case simply could not be evaluated as “reason-
able.” See Grant, 58 P.3d at 802-06 (my original
dissent). The fact that members of Grant’s fami-
ly might have had a hard time claiming that they
had remained ‘“close” to Grant through the
years, does not change the fact that these individ-
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114 As the Wiggins Court acknowledged,
defense counsel in that case did pursue two
other strategies during Wiggins’ capital sen-
tencing: (1) attempting to convince the jury
that Wiggins was not responsible for the
murder; and (2) noting Wiggins’ lack of prior
convictions.?®  Nevertheless, the Supreme
Court concluded that these strategies did not
exclude a further strategy of presenting miti-
gating evidence about Wiggins’ tragic child-
hood, and more importantly, that these alter-
native strategies certainly could not explain
defense counsel’s failure to fully investigate
and discover this mitigating evidence.®
Since Grant’s counsel did not even have any
similar alternative strategies available to
him, his failure to diligently pursue the fami-
ly evidence is even less justifiable. And as
the Supreme Court emphasized in Wiggins,
counsel’s failure to first adequately investi-
gate and uncover this evidence made his
“decision” not to present this (undiscovered)
evidence during Grant’s trial even less de-
serving of deference as a “reasonable strate-
gic decision.” %

115 The second ground upon which to-
day’s Court majority attempts to distinguish
the current case from Wiggins is the factual
claim that Grant actually did “testify about
his early childhood,” while no such testimony
was presented in Wiggins’ case.3® Today’s
majority continues to insist that all of the
information that came out at the evidentiary
hearing about the bleak circumstances of

uals possessed powerful, critical evidence about
the difficulties and deprivation of Grant’s early
years. Today’s special concurrence belittles the
impact of family members pledging love and
pleading for mercy, see Special Concurrence, pp.
180-81, while totally ignoring their crucial role
as fact witnesses to Grant’s childhood—a kind of
tunnel vision similar to that of defense counsel.

33. Wiggins, 539 U.S. at ——, 123 S.Ct. at 2533.
34. Id. at ——, 123 S.Ct. at 2541-43.
35. Id. at ——, 123 S.Ct. at 2541 (““We base our

conclusion on the much more limited principle
that ‘strategic choices made after less than com-
plete investigation are reasonable’ only to the
extent that ‘reasonable professional judgments
support the limitations on investigation.” ")
(quoting Strickland ). 1 conclude in the current
case, as the Wiggins majority did in that case,
that Grant’s counsel’s “incomplete investigation

Grant’s childhood is pretty much equivalent
to Grant’s trial testimony that he had five
brothers and three sisters, and he was
“somewhere in between.” 3" This is quite a
stretch. Furthermore, it is hard to under-
stand how the Court majority could categor-
ize Grant’s trial testimony about how he left
home and began getting into serious trouble
as an adolescent as information about his
“early childhood,” ®® or how this negative in-
formation could possibly have served as an
adequate substitute for the very sympathetic
facts about Grant’s earliest years of life. As
far as actual presentation of mitigating evi-
dence about the defendant’s childhood, the
cases of Grant and Wiggins are equivalent:
no such evidence was present to the juries in
either case.

116 Finally, I take up the Court’s third
proffered reason for distinguishing Grant’s
case from that of Wiggins, which amounts to
a claim that Wiggins is just more deserving
of relief than Grant, because Wiggins had a
worse childhood and Grant is a worse person.
In attempting to make this argument, today’s
majority makes a factual claim that is radio-
talk-showesque, especially from the perspec-
tive of anyone familiar with the horrifying
realities of childhood abuse, neglect, and ex-
ploitation of any kind. The claim: it is the
child’s fault. The majority writes, “Grant’s
childhood, unlike Wiggins’ life[,] was a mat-
ter of choice.” 3 Wow.

was the result of inattention, not reasoned strate-
gic judgment,” id. at ——, 123 S.Ct. at 2542, and
that counsel was “not in a position to make a
reasonable strategic choice” about the presenta-
tion of family testimony in Grant's case. Id. at
, 123 S.Ct. at 2543.

36. See Court Opinion, p. 180.

37. In its original opinion, the Court concluded
that all of this family testimony “would have
repeated Grant’s own account of his childhood.”
Grant, 58 P.3d at 800. The Court’s willingness
to equate Grant’s testimony about the number of
children in his family with detailed evidence
about the circumstances of his childhood is also
evidenced in the Court’s current assertion that
defense counsel’s “knowledge of Grant’s early
life ... would not have been enhanced by inter-
viewing family members.” See Court Opinion, p.
181.

38. See Court Opinion, p. 180.
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117 Grant chose to be abandoned by his
father just after he was born; to be the sixth
of nine children born to a mother who did not
have the means or the wherewithal to care
for her huge family; to never have a father
figure living in his home; to be raised largely
by his older sisters; to be “dirt poor,” with-
out indoor plumbing or a family car; to live
in run-down, dangerous, and crime-ridden
neighborhoods; to be bused to schools far
from his home; etc. The majority apparent-
ly concludes that because the record does not
suggest that Grant was “abused sexually or
physically by those in authority over him” (as
Wiggins was), and because Grant “chose to
steal at an early age,” his entire depressing
childhood was his own “choice,” and really
not particularly mitigating at all.*

118 The majority also apparently sees
nothing mitigating in the testimony of
Grant’s sister that his early thefts involved
getting clothing and shoes for his younger
siblings. It strikes me that Grant has run
across a remarkably unsympathetic Court,
but I am not so sure that a jury would be so
unwilling to see Grant’s sad childhood for
what it was and to see the mitigating impact
of this personal history.!! The question is
not whether Grant’s background, family his-
tory, and some of his positive traits could
excuse his cruel murder of Gay Carter.
They certainly could not. The question is
whether there is a “reasonable probability”
that at least one juror—and it would only
take one—could be sufficiently moved by the
circumstances of Grant’s life to choose to
spare that life from execution.? I continue
to believe that there is enough of a chance
that this could happen that we should leave it
to an actual jury, provided with the array of
mitigating evidence that Grant’s original jury
never heard, to make this call. This Court

39. Id. at 180.
40. Seeid. at 180.

41. The cynicism of this Court regarding Grant'’s
case is also revealed in the following statement:
“There are probably only [sic] few death penalty
cases where counsel would not be ineffective for
a failure to undertake an independent investiga-
tion of a defendant’s early life by contacting

95 PACIFIC REPORTER, 3d SERIES

should not be making this life and death
determination.

119 I continue to dissent from this Court’s
unwillingness to provide Grant with a new
capital sentencing, before a jury that is fully
informed about the circumstances of the life
whose fate they must determine.

w
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Shawn M. HORVAT, Appellant,
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STATE of Oklahoma, ex rel. the DEPART-
MENT OF CORRECTIONS, and State
of Oklahoma, ex rel. the Merit Protec-
tion Commission, Appellees.

No. 99,976.

Released for Publication by Order of the Supreme
Court of Oklahoma.

Court of Civil Appeals of Oklahoma,
Division No. 2.

April 13, 2004.

Background: Department of Corrections
(DOC) employee appealed from decision of
the District Court, Tulsa County, Gregory
K. Frizzell, J., entering summary judg-
ment in favor of DOC and the Merit Pro-
tection Commission (MPC).

Holding: The Court of Civil Appeals, Tom
Colbert, C.J., held that MPC’s rule that
appeal is filed on the day it is received,
rather than on the day it is mailed, violat-
ed State Constitution.

Reversed and remanded.

family members. This is one of them.” Id. at
181. How convenient.
42. See Wiggins, 539 U.S. at ——, 123 S.Ct. at

2543 (““Had the jury been able to place petition-
er’s excruciating life history on the mitigating
side of the scale, there is a reasonable probability
that at least one juror would have struck a differ-
ent balance.”).
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OKLAHOMA STATE DEPARTMENT OF COI\;{ECTIONS

New Arrival / Adjustment Review / Earned Credit Level - Nov 2008 DOCH 102816

Offender Information

Facility ogp Facility Arrival Date 11/14/1998 LARC Arrival Date wnerl2/30/1980
Name -GRANT. JOHM M POC Mumber .. 102816 Gender —_MALE Date of Birth . 04/12/1961

Date of Assessment —__0Q7/01/2821 Housing Restriclions . _¥BS identification ...——380
Name
Addres

Sentence Information

85% NO 57 0.8. 1991 Sec 521 eligible mno data

PPWP eligibility HQ Days Remainng a...REATH
Assessed Security _MAX  Security Poinfs —4 Assigned Security ~ MAX Mandatory Override? LIFE/LIFE WITHOUT PAROLE
Misconduct Histary Active Misconduct Paints 0 Date of last Misconduct 11/04/200%

Parole Date not eligible Parole Slipulations None found

Parole Conditions gone found

Escape History _NO ESCAPES OR ATTEMPIE

Escape Points 0

Facity Security Level Fram Custody Escape Date Apprehension Date

Escape Comment

Current Patterns of Behavior
Performance Rafing = Poor, Good, Excellent, Outstanding

Slaff — _QUISTANDING Program Parlicipation no _data Job ne..gdata

Other Offenders ——OULSTANDING . Personal Hygiene w.....QUTSTANDING Living Area QUTSTANDLING

Program / Job Evaluations

Month/Year Rating Assignment
0s5/2021 Good Unasgigned: Unassigqned by Staff - Did not refuse job.
04 /2021 Good Una.sﬂ:i.g&ed: Unassigned by sStaff - Did not refuse job,
03/2031 Sood Unassigned: Unassigned by Staff - Did not refuse job.
02/2021 Good Onassigned: Unassigned by Staff - Did not refuge job.
Case Plan
Initial Plan
Needs Plan of Action Projected Enraliment Completior Restrictions/Comments
Updafed Plan
Needs Ptan of Action Projected Enrciiment Completion Comments
HO ASSESSED FNo Plan Needed
NEEDS/ PROGRAM
OMS0188D 2017_08_07 DOC 460203A {R 11/08) AMBERRCE 07/01/2021 17:12
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= 4
\ | ' S
" OKLAHOMA ST TE DEPARTMENT OF CO' RECTIONS (\%@‘a
FACILITY ASSIGNMENT FORM (FAF)
Recommending Facility: OKLAHOMA STATE PENITENTIARY Date: __ 08/26/2021
Offender's Name: GRANT, JOHN M Race: Black Sex: __Male
L.ast First
DOC Number: 102816 Request Number: 1026145

.  TYPE OF TRANSFER: mazbappropriate items)

R g,g»:\\

Security {SHU/Mis ndﬁ"ts)

Segregated Housing Unit Secuglty Level after Classiflcation:

Programmatic Wheelchair K Maximum

Admintstrative O ourt Hearing Medium

Non-assoclati % SEp g ?ﬁ?’f"'”""z edical Problems . Minimum

Z Routine £ Mental Health Community Placement
~ Temporary Placement
O,(? ,,,,,,,,
i1, DESCRIPTION 0 FER

THIS UCC RECOM OR NMATE 0 R N OSP MAX DUE TO BEING ON LONG TERM SEGREGATION
AND 1S AWAITIN 'i’ FE DEATH PENALTY. %

M. FACILITY CLASSIFICATICN COMMITT E/ ACTION '
. } If No, Reason:
Concur: Yes

No
Gase Manager/Commitfee Member: 'ﬂggr%}gmm

Contract Monitor:

9Ny
Date: Cf/"} m

Maximum Medlum Minimum Community Placement
GPS

IV. Deputy Direc zd{\dmmlsfratar Classlﬁcaﬁo ) and Pg

Concur 2. ... NO -
-y <&
Cancur: Yes No Slgnature;
V. POPULATION QFFICE ACTION
Congur: Do Not Concur Date of Assignment: / /
The Offender Is a gne to: @‘g ‘ﬂ / Z’Zn\*’fl f ' Walting Llst: Yes Mo
T ﬁ §* P - Data of Transfer: / /
ber ‘“’ Date
___ Benled 4 Y
. Goardinator of Populetion Cate 7
Re&son: e \% . ‘ .
: v - - ] = Ea—
'/ :-\»-i /.\ ﬂn\(\ﬂl/{ \ “‘K\‘ % /
. N 7 UNA U=
' W.g-r\J ] @ A A
A %}\ . AL
QD/‘f\J ("\‘g@)(? /g/ /
' BEVIE
. /
_ T~-DOC 160204A SEGtlon 4 {RT14) OMS0102D AMBERROB 08/26/2021 15:10
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.
OK  HOMA DEPARTMENT OF CORREC IDNS

. . . INTRA-FACILITY ASSIGNMENT FORM

FACILITY Oklahoma State Penitentiary DATE 12/31/2019

SECTION I: IDENTIFICATION

INMATE NAME:  Grant, John DOCNUMBER: 102816 RACE: B SEXX M
OFFENSE: Maurder in the first degree SENTENCE YEARS WMONTHS 0 DAYS 0
ASSIGNED SECURITY: Maximum PAROLE STATUS: CR.D (MM/YY) /
.0
SECTION I: ASSIGNMENT ACTIONS
EFFECTIVE DATE
TYPE OF ACTION FROM TO 1\/5M/DD/YY
4 - - ;20 2/0 .

JOB ASSIGNMENT Idie Unit Ordexrly 1273172019
HOUSING ASSIGNMENT / /
PROGRAM ASSIGNMENT
OTHER
SECTION II: EARNED CREDIT RESTORATION

DATE CREDITS CREDITS
FACILITY OFFENSE MM/YY LOST RESTORED

/
/
TOTAL RESTORED:
NEW CR.D. MM/YY): / [ I
SECTION IV: APPROVAL
FACILITY CLASSIFICATION COMMITTEE/UNIT TEAM COMMENTS:
UCC RECOMMENDS THIS PROGRAM/JOB
Wargared-ee s PLACEMENT.
CHAIRP@SON O
MEMBER
Lo &0

OTHER TE SIGNATURE C ER
APPROVING AUTHORITY REVIEW:
CONCUR: X DENIED: MODIFIED TO: e
P ol w7 ¢y 9N gl el T Cpazs VNV £V 128t 2020
SIGNATURE ./ TITLE DATE

ORIGINAIL: FIELD FILE

COPY: INMATE
DOC 0602038 Section 3 (R0595)
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AFFIDAVIT OF OSCAR PATTERSON III

STATE OF OKLAHOMA )
) Ss.
COUNTY OF HUGHES )

Before me, the undersigned Notary, on this 72— day of November, 2014, personally appeared Oscar
Patterson II1, known to me of lawful age, who being by me first duly sworn, on his oath, deposes and
says:

1. My name is Oscar Patterson, IIl. I am serving a life without parole sentence at Davis
Correctional Facility in Holdenville, OK. 1 was on death row in 2000, at Oklahoma State
Penitentiary in McAlester, OK. I left death row in 2002, when my re-trial resulted in a life
without parole sentence. I met John Grant while I was on death row. We were cell mates
for one year.

2, I was moved in the cell with John after I had a fight with my cell mate. This was the first
time I had ever met John. John was cool and I never had any problems with him. We got
along with one another. John was laid back.

3. Back then we were allowed to go to yard six people at a time. I went out on yard. John
never went to the yard. He did not interact with other people. He was more of a loner. 1
think he tried to stay away from people to stay out of trouble because of his charges. The
guards knew from the beginning what John was charged with and were picking at him. The
guards were treating him bad and bulldogging him. They just picked at him and did kiddie
stuff. They would do stuff like mess up his food trays or short him on food. Sometimes they
would call him last for canteen. Sometimes John would ask them to go get the Captain, but
most of the time he would just say something to me about it. I never heard him holler or act
out with the guards about it. John told me when he first got there the guards beat him up and
drug him down the stairs.

4. I moved out of the cell with John because Danny Hooks who was on death row needed a cell
mate and I knew Danny and I was closer to him. At that time John also had someone he
wanted to live with and that cell was available. So we just swapped cell mates.

5. I got lucky to get John as a cell mate because you usually go through a lot of bad cell mates
before you get to someone you can deal with.

6. I swear and affirm that the foregoing statement is true and correct. I never met with any of
his prior defense teams until I spoke with the Federal Public Defender’s Office. 1 did not
testify or provide a written statement until now, but I would have been willing to testify if
called.

Page 1 of 2

John Grant Clemency
Page 142 of 143



MmA ¢ ATE DEPARTMEN OF EDUCATION
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SANDY GARRETT, SUPERINTENDENT

2500 NORTH LINCOLN BOULEVARD OKLAHOMA CITY, OKLAHOMA 73105-4599

10/30/91
OFFICIAL G. E. D. SCORE REPORT

SSN : - 000-00-1491 =

BIRTH DATE: . 04/12/61"

CERTIFIED:

CERTIFICATE #
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STANDARD PERCENTILE
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