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PnoF~ssoR Kirchheime;, of Columbia Univer~ity and the New School. offers 
a weighty ~~ntradlcti~n to Aristotle's fond delusi~n th~t "the law is reason unaf-
fected by desire." In braye l~aps an~ broad bounds across time and place, the r• 
author proceeds topically to examine the· many guises that political trials have ~'\ V't~'"V\'! ; 

taken, and assume today. He took on a task of large magnitude and great com- ~"1 ·, 
plexity. The story of political justice involves governments., political parties both IS·~. c •. ~.; 
legitimate and illicit, judges, lawyers, and dt;fendants.Jt ranges from medieval 
proceedings to the Hiss and Eichmann causes and to the 1961 term of the United APr?! 1 Lr· 2.M 
States Supreme· Court, C<msidering the scope of this. work, it is very much .to 
Kirchheimer's credit that he .kept control of almost all the many threads from 
which he wove this' narrative.· ' ... : .... ·: ... · .: . :· , , . · ·.: • 
. : .He lets the reins slip only rarely,· and perhaps because .the author is more at 
home in European sources than in matters concerned with the United States, As an 
example, the footnote on page 137' contains minor errors. A mistake of greater 
significance occurs on page· 407, where Kirchheimer suggests that Lincoln's r863 
pardon program had little immediate effect. The evidence points to a sharply dif
.ferent, if not opposite, conclusion. ,, !. .: r.,. . · ; . ! 1 , " 1. ,: . : ., :. , , , .. .. • 

: Kirchheimer has not merely catalogued causes celebres, Rat~er he picked· and 
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chose, primarily from Europe's history, for instances of political justice and injus
tice that illuminated his thesis. Some readers may protest that the author con
centrated on Western Europe, but omitted comment on Spain or Latin America. 
There was quite enough to occupy Kirchheimer in what he undertook. His omis
sions suggest the need for a companion volume' rather than an imbalance in the 
present one. 

I find more to criticize in the topical organization that the author employed. 
It led to piecemeal reporting and analysis and to repetitive summaries. This organ
ization, together with the "academic" prose style that dominates and strait-jackets 
the flow of narrative, m~kes progress through the text glacially slow. Ironically, 
Kirchheimer in a footnote describes a book as a story "told in stilted narrative." So 
is this one, except for infrequent and welcome flashes of warm, vivid imagery. 

This is, nevertheless, a learned, successful, and significant work. For the first 
time, a~reliable, thorough guide is available to those power mechanisms function
ing through the courts that have played such an important role in the development 
of modern nations. These mechanisms, Kirchheimer depressingly concludes, 
promise further to expand the use of political trials even in the free lands of the 
world. More than ever, courts will be involved in politics, if only because cold 
war pressures are almost everywhere bringing forth enlarged internal security 
programs. 

Whatever the pattern for the near future, Kirchheimer deserves the gratitude 
of all those who seek guidelines from the past. His book is destined for extensive 
use by workers in constitutional history and by all students of history and govern
ment. I hope that makers of policy as well as scholars read it. 

University of California, Los Angeles HAROLD M. HYMAN 
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couraged in the interest of his writing-it-out, 
since it is, after all, as a writer rather than 
as a tough guy that he interests us. 

There is a Verlaine-like charm in the re
frain he repeats throughout Deaths: 

doing the limbo bit 
doing the limbo bit 

it's good enough 
for me 

But I see no charm in the sadistic note often 
struck, as: 

Why do that, 
why 
not leave 

violence 
alone? 

Because 
said 

when learn 
do this 
can 
give 

penknife 
away 

So long 
as 
you 
use 
a knife, 

there's 
some 
love 

left. 

At the risk of being tedious, and of ques
tioning the logic of a century and a half of 
romanticism, I say that not using a knife 
is a more convincing demonstration of "some 
love left" than using one. It is time to give 
away that penknife, I think. And is doing the 
limbo bit really good enough for a writer 
as talented and ambitious and, for all his 
hipster-movements to avoid it, as hooked 
on political protest as Norman Mailer is? 

Life is one thing, art is another, to be 
even more tedious. Hemingway confused his 
life with his writing in his later years and 
of late Mailer seems to be doing the same. 
The danger is that he will, like Hemingway, 
try so hard to live up to his literary personal
ity-a more destructive one than Heming
way's was, by the way, because the period we 
live in is more destructive-that he will have 
slight energy left over for writing; or, worse, 
that he will write so as to maintain his public 
image. Toomuch of Deaths for the Ladies is 

Hemingwayesque muscle-flexing against the 
squares (but Hipsterism can be pretty square 
too) ; there is too much tough-stuff, too 
much l've-been-around stuff. The great 
hope is that Mailer is more conscious of 
himself and brighter than Hemingway was; 
also, for these reasons, he has a much better 
sense of humor. And humor, as I observed 
at the start of this sermon, is the salt that 
keeps a great deal of Norman Mailer's re
cent work fresh. 

LAW & POLITICS 

PoLITIOAL JusTIOE: THE UsE oF LEGAL 
PRocEDURE FOR PoLITIOAL ENDs. By 
OTTO KIROHHEIMER. Princeton Univer
sity Press. 452 pp. $8.50. 

Reviewed by a. PETER MAGRATH 

BEGINNING WITH THE Succinct observation 
that "Every political regime has its foes· or 
in due time creates them," Professor Otto 
Kirchheimer of Columbia University and 
the New School for Social Research has 
wn~ten a learned treatise on what he calls 
political justice-the manipulation of the 
modem state's legal machinery by power 
holders, and, conversely, by power chal
lengers. The question of what is and what 
is not "political" may present a pitfall, but 
Kirchheimer very sensibly labels as political 
that which dominant groups and individuals 
conceive "to relate in a particularly inten
sive way to the interests of the community." 
Such a definition allows for shifting concep
tions of what is politically significant: to 
Henry VIII his spouse's failure to inform 
him of her premarital loss of virginity was 
treasonable; to the Nazis J ewishness was a 
crime justifying the imposition of brutal po
litical sanctions. One could, of course, de
scribe all justice as political, since without 
the authority of a public (pollitical) order 
no legal system would be possible. But 
Kirchheimer's focus is on a reasonably dis
tinct segment of justice: the use of statutes, 
courts, judges, public prosecutors, lawyers, 
juries, and defendants (also, perforce, part 
of the political-legal machinery) to affect 
power relations. 

The theme is broad, but Kirchheimer 
stays cJose to his concern with the forms, 
motivations, and ends that characterize the 



~ modestly ~:;pmfortable l!':vel o£ living), 
Mr. H.arrlngton therefore. conclude~ ths.t be
tween 40 a:rid 50 million Ame.t;ic<l,nl\ now live 
i.n povfl.rty, real poverty, the l~ind one re.~ds 
about in Gorlw ~or Zola, the k~nd thfl.t was 
de.sc;;r~bed by PresidCi!nt Roosevfllt i.n his 
"ont'l-third-of-a-nation" speech. It'a now~ 
after almost a cp,uJ-rter of a ce.ntury of the 
gmatest pros.ptt:rity we hftve ever known, p.er, 
hap~ reduced to on~-fourth·of-a-nation but 
that is still "a massive affiict~on." 

Mr. Harrington describes very well the 
psychological effec::ts of this poverty-the 
alienation, the violence, the desperation, the 
apathy~and one thinks of No:n:naiJ. Maile.r~s 
attitude. toward American society. But there 
is a crucial differencf): the last word does 
not apply, since Mailer has never been im
poverished: he went to Harvard, he wrote 
one of the. biggest postwar best Sf!llers3 he is 
definitely not a citizen of The Other Amer
ica. The l'llienation felt by thG one,.fow:th of 
a nation that Mr. Barrington has anatorn~ 
i?ed is a blind reaction to an intolerable 
situation, but Maile.t;'s is willed and con· 
scious, The.r€lfOJ:e h(;). should be able to raise 
a banner more iqspiring than the one he 
now marches unde.r. I don't mean Sartrean 
commitment or Rus~i.an social realism, whkh 
are :r;estraint~-accepted £rom either masoch~ 
is.m or priggishnes~ according to one's temp~ 
era:ment-on that ego which the artist mu~t 
e~J?rPss freely if he is· to be :more than a hii.d~. 
And I <:lon't mean a regre~sion to frogn~s
sivism o:r romantic l\f;;rrx.isrn. :Between these 
over-politic.alizecl extreme~ ;;tnd the solips\st~c 
re.belHon of B;ipsterisrn there jl'\ some ground 
and pe:rhaps the most fertile for Mailer sine() 
he (:rightly) refuses either to subordinate his 
ego to politics or to l!'lave politics alone. Xn. 
Deaths fqr the Ladif!s, he hnplie~ a criticism 
f . b . . . ' l' . o." soqety, . qt ~t remams. aq ~mp .rcatwn,. 
d~ow?ed out by the. &uthor'!l P;e:rsonal his· 
tnomcs i be seems umnte.rested In, and ev!'m 
unawar~ o£~ the fact1.1al existence of the 
sooiety he is. cd~ici~ing; perhaps this. is a 
re&ctioP. £r.oil1 his fonner over-polidcaUI'la• 
tion, but th~ reaction has gone too far. lf 
cancer is to be hi~ l'ey metaphor ab.out 
A..rnericaq life, he should J.~now what he's 
talldng about an.g onl'l sho1Jld feel some con
nection between a book like The Other 
4merica and one like l)eaths for the Ladies. 
But one doesn't because~ although both 
alJthors· h<~,ve c;:Iet<:Jc.ted. ~inister shape~ far 
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down in the placiCJ. waters of our proapedty, 
Harringt9n has really looked down there 
while Mailer has merely lool•ed into his 
heart~and found not OalF~.is but Cancer 
engraved thereon, He shoulcl. be mo:re aware 
of what's going on Inside America-he's al
ready an expert on Inside Mailer. A polit
ical Hipster seems to :me a contradiction in 
terms. 

ONE LAST sermon and I 1m through. There 
was a controversy some years ago between 
Norman Podhoretz (writing in. Partisan R.e
view) and Norman Mailer (writing in Dis
sent) about the moral signifieanoe of the 
killing, in the course of a holdup, of an 
aged candy-store proprietor by some male 
teenagers. As I recall the argument, Mailer 
saw the killers as rebels against bourgeois 
society whose act expressed a heroic elan 
vital because they dared, to risk arrest and 
the electric chair. (I hope they got life
I'm against capital punishment because, not 
being a hero, I abhor killing.) Podhoretz 
saw them as simply juvenile delinquents, 
typical of the young toughs who were ·then 
more of a menace in the city than they are 
now, and he thought it the opposite o£ hero
ism for a gang of youths to kill an unarmed 
old man. As the loaded terms in which l've 
presented the argument shows, I agreed 
with Podhoretz. Now, I know Norman 
Mailer fairly well, and he is not anything 
like those youqg punks; but he h~a a roman
tic notion that vjolence is creative alld that 
only a c;oward will :e\voi<:l a fight; he has 
proved his courage more than once, I. gath~r 
-and alt the more SO sin<;e he often comes 
out on the short end. Although h~ i~1 at 
l~ast when I've seen hirol the most patknt . 
and genial of :menl Maile.r is infatuated with 
the idea of violen<;e; he thinl•s it proves 
sOJ:nething~manhood, s.inc;e.xi.ty, love~ God 
!mows what, And so, as in his writing h~ is 
always n.mning it out to the v~ry end1 trying 
to see how mu.oh the traffic will bear, iP his 
life he also pushes things as far as theY wm 
go1 and oft<;Jn a bit farther. B:is literary e.:x;~ 
trem.ism and j~ m'en fou,tisrn offen.cl the 
acgdemks, ::md fhe same qttaUties in hi~ 
philosophy of life get him into troub.le with 
the police, I thtnk th~ acad.e.mics are wrong, 
blJt I thinl>; th~ cops have l:!. point1 though 
they a.:nm't the ones tg enforce lt, namely1 
that Mailer'~ living-it-out ~hould be dis.• 

l"-. .• 
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relationship between politics and law in the 
modern state. Yet his notion of political 
justice is necessarily so encompassing
touching on famous treason trials, political 
defamation suits, legal repression of political 
organizations, asylum and clemency-and 
the frame of reference so wide-ranging
the United States; the Soviet Union; the 
Weimar, Nazi, and post-World War II Ger
man regimes; and the periodically chang
ing .French systems-that the book seems 
almost encyclopedic. Some may conclude 
that it is indeed essentially a reference work. 
Yet, throughout, runs the connecting link of 
Kirchheimer's conviction: that political jus
tice, which frequently turns into the epitome 
of injustice, is an imperative which states 
cannot escape. No one can put down Kirch
heimer's large-scale study without having 
acquired a new insight into the way modern 
governmental systems make political use of 
law and legal apparatuses. 

INDEED, ALMOST EVERY chapter offers a few 
refreshing insights. Kirchheimer points, for 
example, to the troublesome dilemma which 
hostile minority groups create for democratic 
governments: that repression, when it is 
"foreseeably effective . . . seems unneces
sary; when advisable in the face of a serious 
threat to democratic institutions, it tends to 
be of only limited usefulness and it carries 
the germs of new, perhaps even more men
acing dangers to democracy." This "limited 
usefulness" arises from the fact that, though 
seriously threatened, democratic regimes 
often find it expedient to repress minority 
groups when these represent significant in
terests and portions of the population. Thus, 
the Weimar Republicans in the late 1920's 
had to contend with the dual threats pre
sented by the Nazi and the Communist 
parties. And the postwar Italian and French 
governments faced a similar problem in 
dealing with the militant and well-disci
plined Communist organizations. As Kirch
heimer observes, "Any attempt, repulsive 
per se to a democratic society, to deflect 
such mass aggressions into government
chartered and government-operated chan
nels, would be likely to line up easily ma
neuverable cohorts of uprooted men under 
orders-another mortal threat to the demo
cratic process." The practical consequence 
of this is that only a stable democratic re-
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gime, for instance that of the United States, 
can afford to repress hostile minorities. And 
yet, precisely because it can repress-the 
minority is insignificant; the revolutionary 
appeals it makes fall on deaf ears-there is 
the least objective need to do so. 

Kirchheimer is much too worldly-wise to 
believe that this ends the matter. While an 
anti-democratic group may not be an "ob
jective threat" to the established govern
ment, the holders and manipulators of 
power may choose legal repression for any 
number of political and psychological rea
sons. By firmly suppressing the neo-Nazi 
Socialist Reich party and the Communist 
party, both weak and numerically small, the 
West German Federal Republic responded 
to a number of factors and served a number 
of ends: it reacted to the bitter experience 
of the past with anti-democratic groups; it 
enhanced its world image as a new nation 
which rejects Nazism and takes a "no-non
sense" attitude toward anti-democratic 
forces; and (in outlawing the CP) it aligned 
its domestic policy with its "hard" foreign 
policy line toward Moscow. Similarly, the 
United States government's policy toward 
the Communist party in its midst (a policy 
which, in practice, if not in form, aims to 
destroy the party) is heavily influenced by 
the desire of our political leaders to demon
strate their vigilance in guarding America 
against the threat of Communism. I would 
suggest, too, that this reaction ties in with 
the felt need of the American people to lash 
out at their tormentors in one of the few 
tangible ways short of war that seems open 
to them. 

For his part, Kirchheimer here favors a 
policy of toleration as harmonizing with 
democratic theory; he argues that legal re
pression against wealc anti-democratic 
groups damages "the ligaments of demo· 
cratic institutions." The discussion signifi
cantly underlines Kirchheimer's general ob
servation that permanent repression of 
hostile mass organizations is inexpedient 
while repression of tiny minorities is un
necessary. If this conclusion in itself may 
seem even trite, it nevertheless conveys a 
profound truth: that only by removing the 
causes of mass dissatisfaction can a regime 
attain the luxury of not needing to suppress 
hostile minorities. It is a conclusion that one 
wishes would sink through to the rulers of 



a country liklil South Vietnam~and to the 
Ameri:oan Congress when it votes on foreign 
trade and aid bills, 

THus, DESPITE A cooLLY analytical ap
proach, Kirchheimet does not shy away 
from expressing his views on such questions 
as the legal repression of mirtority organiza
tions, the correctness of the Nuremberg War 
Crimes Trials, or the thoroughly politicized 
legal systems characteristic of totalitarian 
states. In this respect, he is unlike those 
many writers in the social sciences who are 
addicted to a maddening neutralism which 
decrees that personal opinions are to be 
scrupulously avoided~a sort of forbidden 
fruit not to be tasted by social scientists. 
Nevertheless, an inconclusive tone does per
meate Kirchheimer's study-a fascination 
with ironies and "sociopolitical paradoxes." 
He ends his chapter on "Legal Repression of 
Political Organizations" by commenting on 
the irony that forces those who advocate re
pression in a democratic society to justify 
each repressive act, adding, "Is this not at 
least a remarkable testimonial to the merits 
of constitutional processes rooted in the 
democratic system?" He concludes the book 
by invoking Clio, the Muse of History, whol 
"in her compassion may hide from both de
fendant and judge what and whose titles 
will eventually be disproven." And Clio may 
well refuse an unambiguous answer, indi
cating that both were on fools' errands. 
"Meanwhile," he writes, "may we pray for 
both potential brethren in errorP" 

To an extent, Kirchheimer's disinterested
ness and his fondness for paradoxical obser· 
vation and ironical questions bespeaks an 
understandable skepticism about the exag
gerated claims of rightness raised by those 
who are participants-either as users or used 
-in the drama of political justice. But be
yond this, Kirchheimer's resigned and quiz
zical tone reflects a deep pessimism overlay
ing his personal humanitarianism. He expects 
little from man; at the very best, man may 
refrain from treating his brother with in
humanity, but never will he show much 
capacity for justice. "To the past, present, 
and future victims of political justice," Otto 
Kirchheimer dedicate$ his book. That, in
evitably, there will be future victims of po
litical justice · is the implicit assumption 
which binds this multifaceted work together. 

A JEWISH ARISTOTELIAN 

JUDAisM As A Pr-nLoso:PHY: THE PHILo so• 
PitY OF ABRAHAM BAR HIYYA, By LEON 
D. STI'i'SKIN. Blooh. 251 pp. $4.50. 

Reviewed by JERO;ME EcKSTEIN 

A:N i:N'i'ERES'r AN:O importance thflt it might 
otherwise not have had is given to this work 
by the "imprimatur" it bears of the Yeshiva 
University~the first time the school has 
chosen to extend such special approval to 
any publication. Thus the book must be 
taken not only as conveying the viewpoint 
of its author .(who is Professor of Jewish 
Philosophy at Yeshiva's Graduate School) 
but as being a quasi-official expression of a 
respectable segment of American Jewish Or· 
thodo:xy. Unfortunately, this group becomes 
co-answerable for Professor Stitskin's weak· 
nesses in argument. 

Professor Stitskin, in his turn, has made 
the similar- mistake of insisting that the views 
of a single medieval Spanish Jewish thinker1 
Bar Hiyya ( 1065-1143); constitute an offi
cial philosophyof Judaism " .•• unique irt 
its insights and timeless in its essence/' But 
no philosophy has as yet demonstrated its 
absolute certainty-not even that of Aris
totle, whose conception of the universe Bar 
Hiyya depends on. Rejecting all modern and 
non-Aristotelian philosophy-and retaining 
even, by implication; Aristotle's astronomy
Professor Stitsldn must needs invoke the 
deus ex maahina of revelation and faith 
every time he is confronted with a contra
diction or difficulty. 

Nbt only does Professor Stitskin believe 
that "Aristotle projected a world picture 
which formed a perfect [my italics] back
ground for an adequate appraisal of man's 
rational soul," but he tries to prove that 
many of the metaphysical categories basic to 
Greek philosophy are anticipated in the 
Bible. In support of this astonishing view, 
Professor Stitskin invokes Judah Halevi) 
Abraham Ibn Daud; Maimonides, and "even 
non-Jewish writers" (he refers especially to 
Eduard Munk who wrote in 1848). And he 
cites Josephus (without reservation) as quot
ing another author's beliefs that Pythagoras 
was a disciple of the prophet Ezekiel; that 
Socrates derived his concepts from Achitho
phel and from As a ph; the Psalmist; that 



an:a oi sc'cn, c and beha . A 1 . · · vwr. arg( 
number of source notes is included. 

HIL~:ARp A. GARDINER 
}\:, ,: 

Knzci!l·IEiliLER, 0. Politl'c;f'/ustice: Tile: 
l.!,se of f:egal Procedure for Political. 
Ends. Pnnccton: Princeton UI1I. • ' 

~,.,,£~:~ss, 1961. Pp. xiv~"1f52:'.,,,,_,,, •. ,.~~~m.~Y 

. T!~c term political justice as used 
In tlus book adverts to the t T . 
of the devices of J'ustice to Ubllizatwn 

. . o ster or 
create new power positions It . . to c ]' " , • • • • S am1 IS 

.":1 Ist tne J udictary in behalf of 
political goals. In the first of tl 
p1n· d uec 

, s, . l.e ca~es, ~auses, and methods 
o£ political JUStice are treated 1 
nfture of the changes in the stru'ct~:; 
o. state prot~ction ~n recent years as 
contrasted With earlrer practices being 
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initially defined. The political trial 
and the various types of legal repres· 
sion of political organizations are then 
considered. Resort to the courts may 
be of necessity, choice, or mere con
venience. The political trial may in· 
volve a common crime, the exploi
tation of which may be politically 
advantageous, or the subjection of an 
opponent to public incrimination or 
defamation, perjury and contempt. 
Causes celebres, like those of Caleb 
Powers for the murder of Govemor 
Goebel in 1900, Joseph Caillaux for 
treason against France in 1918, and 
Reich President Friedrich Ebert's 
defamation action in 1924, are used 
illustratively. The nonconstitutional 
trials of Andre Bannard in Switzer
land, Otto John and Heinrich Agartz 
in West Germany, and various de
fendants in Communist countries and 
Nazi Germany held after the second 
World War are described to dem
onstrate how the area of politically 
prohibitable activity has been en
larged. That the trial is a manipulable 
technique in the process of repressing 
hostile groups, even. within the frame
work of: democratic institutions, is 
affirmed in Part One's historical and 
analytical account of the forms of 
treatment applied by established 
regimes to opposition groups. 

In Part Two, the organizational 
and societal framework for judicial 
action within a constitutional and 
one-party regime is described. Here 
there is much that will intel'est the 
student of comparative law, ranging 
from an account of judicial recruit
ment on the continent and in Anglo
American practice, through a con- · 
sideration of varying approaches to 
the prosecution of political deviation. 
The judge gets the major portion of 
the attention; though an occasional 
participant in the community's vital 
policy actions, he checks, remodels, or 
forces changes through "interstitial" 
action, invokable only when sought 
after. In the heterogeneous society, 
the absence of commonly accepted 

starting propositions precludes impar
tiality; where there is homogeneity he 
may be a mere shuffier of legal tech
nicalities. Such is suggested to have 
been the case in the trial of the Amer
ican Communist Party in 1949, illus
trative of the international nature of 
the twentieth century political trial, 
serving, as it does, as a focal point 
for political strategy throughout the 
world. Within the Soviet orbit, to 
which this proposition necessarily 
applies, the goal is maximal harmony 
between judicial activity and official 
policy, with every case "ideally" de
cided in the light of the contribution 
renderable to the momentary pro
gram's fulfillment. Here the content 
of legality shifts to permit enforce
ment of norms deemed within "points 
of concentration." Germany's Na
tional Socialist regime is distinguished 
as never having had as its goal any 
basic change in property relationships 
and social stratification; the law's con
tinuity was insisted upon while its 
revolutionary features and innate law· 
lessness were conveniently over
looked. Trial by fiat of a successor 
regime, as exemp\ifiecl by the Nurem
berg war crimes trial, is considered 
finally in Part Two, with attention 
specifically directed to four of the de
fense's rejoinders and the general 
question of jurisdiction in cases of 
this nature. 

Asylum and clemency, devices for 
the countermanding of the course of 
political justice and the frustration of 
its effects, are discussed and analyzed 
in Part Three, in the course of which 
practices and customs in different 
jurisdictions are compared. How the 
shifts in political constellations and 
usages affect the approaches of adjudi
cating and adjudicated, how they in
termesh with time-honored practices 
and traditional principles, and how 
they relate to the irreducible re
mainder beyond rational determina
tion are political issues to which atten
tion is directed. In the Soviet Union, 
for ·example, traditional nineteenth 
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century notions of political asylum as 
a noble service to be granted to the 
politically persecuted clash strikingly 
with a practice that predicates refuge 
upon the individual's serviceability to 
the party machine. Some vestiges o£ 
hallowed tradition, that America is a 
haven to all comers, exist in the 
United States, although three decades 
of restrictive immigration policies 
have narrowed the scope of asylum 
chances. Great Britain most stead
fastly upholds a liberal asylum tradi
tion, while West Germany's Basic 
Law is permissive, but the list o£ 
countries neglectful of asylum prin
ciples is considerable. Necessarily, 
present day conditions involve govern
ments in economic, public welfare, 
and administrative headaches, dealing 
as they must with huge masses of the 
politically persecuted, but, as is the 
case with the clemency device, where 
some subjectivity seems warranted in 
the light of humanity's present per
formance, political asylum appears 
vindicable in a deeply divided w-:>r!J, 
setting, as it does, some limit to any 
regime's power. 

Professor Kirchheimer, by seeking 
to relate political content to juridical 
form and exposing it, performs, by 
this act alone, a notable service. Be
cause justice in political matters is 
more tenuous than in any other field 
of jurisprudence, and because our 
international professions rare! y co
incide with our politico-national prac
tices, his use of materials from many 
sources to evolve a less diffuse notion 
of what surrounds us warrants an 
accolade. He convincingly develops 
the theses that every political re
gime has its foes; that courts sit in 
readiness to settle conflict situations, 
and in so doing, eliminate political 
foes according to .prearranged rules; 
and that beyond their power to 
authenticate official action, the courts 
have become a dimension through 
which many regimes can affirm their 
policies and integrate the population 
into their political goals. The sweep 

of his scholarship is immense; he 
ranges over Greek, Roman, Euro
pean, and American referents; he 
historifies, he classifies, he analyzes, 
he compares. I-Iis toughmindedncss 
shows through in many a well
turned phrase and jugular charac
terization. But his direction, more 
often than not, seems uncertain, and 
his value system, more frequent! y 
than less, seems vague. Political jus
tice is on the one hand denigrated, 
and on the other, condoned. The 
"judicial space" within which it is 
found to be operative is not suf
ficiently defined to give to it a func
tioning personality. It is an "eternal 
detour, necessary and grotesque, 
beneficial and monstrous"; without 
political justice and the intercession 
of the judicial apparatus, the fight 
for political power "would be less 
orderly." It begins to fill all voids and 
in the process of being neutralized 
prompts evocation of the question 
whether it is not indeed consonant 
with justice. To this question an 
answer is wanting. One can under
stand why it is of importance for 
the Supreme Court of the United 
States to decide whether a question is 
justiciable or political; if the latter, 
the result, if one follows, is not of 
the Court's direct making. Why jus
tice should be subdivided in the pres
ent endeavor requires clarification, 
which may well be the very next 
undertaking that the author embarks 
upon. 

PALMER, N. D. The Indian Political 
System. Boston: Houghton Miffiin 
Co., 1961. Pp. x, 277. 

India is undoubtedly the pivotal 
country in South Asia; where she goes 
politically and economically over the 
next decade will determine in large 
measure the fate of the rest of South 
Asia, and probably much of the rest 
of Asia as well. It is thus fitting that 
attention be directed to this addition 
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the rationalism, and the attachment to certainty of the Enlightenment. 
For the first time there was a public opinion hostile to political justice. 
But today, in mass society, public opinion is uninformed, uncritical, 
and irrational; it applauds political prosecutions with enjoyment of 
the spectacle heightened by moral indignation at the victim. 

Political factors also played a part. The nineteenth century saw the 
apogee of the national state. The tendency was toward indulgence of 
internal proposals of change; traffic with a foreign enemy was "the 
deadliest of all sins." But international communications have recast 
value systems in the twentieth century: economic interest groups, 
fascism, and communism have in their various ways deprived the state 
of its monopoly of loyalty. These very developments have produced 
more violent assertions of state patriotism on the part of the popular 
masses. The upshot has been the enactment of penal legislation which 
identifies the ideological crime of social discontent with aid to a 
foreign enemy. The imprecision of the concept of "subversion" makes 
possible the conflation of the two offenses, and its vagueness makes the 
word more sinister and menacing. 

But these illuminating historical insights are a side-issue. The 
principal concerns of the book are to establish types of political justice 
and to examine the constituent elements of the political trial. The 
most obvious case of political justice is the bill of attainder, the out
lawry of a dissident group. When a ruling minority undertakes to 
destroy popular organizations, there is usually no ulterior purpose; the 
goal is simply repression of opposition. Execution of the political 
policy collides at points with the legal order, which the government 
is unwilling to scrap altogether; even the opponents of the racial laws 
of South Africa have found some shelter behind the structural beams 
which are necessary to support any legal system. But most contempo
rary acts of repression-the American anti-communist legislation, and 
the suppression of the Socialist Reich Party and the Communist Party 
in West Germany are considered in some detail-are not intended to 
protect the regime from any real threat. The American legislation 
resulted from a competition in demagoguery. The Socialist Reich 
Party was suppressed for no other reason than its insolent behavior. 
The suppression of the Communist Party by the German Constitu
tional Court was principally intended to buttress the foreign policy of 
the government. 

Other forms of political justice do not involve the proscription of 
a group by name. Statutes of a more conventional sort are passed 
prohibiting one or another action, speech, or opinion; or the defend-
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ant is charged with an offense drawn from the ordinary criminal law. 
Civil actions, such as libel suits, may also serve political ends. A 
special class of actions is the trial of a predecessor by a successor regime, 
as in the Nuremberg trials, which are considered at length. In most 
cases political justice aims at public opinion rather than at the 
ostensible victim: the purpose is to vindicate a regime or a candidate 
or a policy by establishing an image of the opponent as an enemy of 
the common good. 

Thus the political trial undertakes to recast history into a desired 
pattern. By focusing bn a single event, to which are attached both 
decisiveness and culpability, it radically distorts the subject; but of 
course distortion is the purpose. The political trial is a morality play. 
The characters are the judge, the jury, the lawyers, informers, and the 
parties. Usually the state is one of the parties; and it also supplies 
the stage directions. In interpreting their roles the actors enjoy a 
certain latitude. How great this is, and how it is used, depend on 
many circumstances; these the author explores and illustrates. 

A chapter is devoted to asylum, and another to clemency, These 
arise in such widely varying situations, and discretio:o. plays so large 
a part, that systematization cannot proceed very far. 

It is clear that Dr. Kirchheimer does not attribute entire objectivity 
and certitude to the judicial process at its best. His approach is a 
blood-chilling legal realism. Consequently he takes for granted both 
the inevitability and the injustice of political trials. They have, how
ever, this merit: they are a part of the struggle for political power, 
and without them the struggle would continue in a less orderly way. 

Judicial process has as its objective the solution of problems in 
terms of truth and reason. When the magnet of power enters the 
field, must the needle invariably swing to the new pole? Political 
justice recounts a few cases in which this did not occur, but these 
must be regarded as exceptions to the rule. The dispassionate accu
racy and the profundity of the book make the conclusion the more 
depressing. 

FRANCis D. WoRMUTH 

University of Utah 

LONGAKER, RICHARD P. The Presidency and Individual Lib
erties. Ithaca: Cornell University Press. 1961. xii & 239 pp. $4.50. 

Apprehensive of unrestrained and concentrated power, the men at 
Philadelphia drew the lines of the executive office in the United States 
as part of the framework of the separation-of-powers principle. Ham-
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about: income distribution data are 
distorted by the expense account econ
omy; taxation still remains largely re
gressive and more burdensome for 
low-income groups; and wealth is just 
as lopsidedly distributed as income. 
All this Kolko develops in satisfactory 
fashion. There are some minor differ
ences between him and Harrington: 
he prefers a $3000 income cutoff to 
define poverty; the latter's is slightly 
more (Leon Keyserling goes even 
higher-to $40001). And it is good to 
see that Kolko has dropped second
hand-car registrations as a measure of 
low consumption, an argument he of
fered in an early DISSENT article. 

Perhaps the major flaw in the over
all analysis stems from the refusal to 
acknowledge the decline of owner
domination in American industry. 

Here Kolko seeks to rebut the famous 
Berle-Means thesis; he insists, rather, 
that ownership and control are still 
identical. However, this conclusion, 
after all his research, has the character 
of a non-sequitur, particularly when 
he concludes that those who do con· 
trol our major corporations own at 
most one-fifth of outstanding shares. 
Thus, dispersion of stock ownership 
is a fact, and attention, it would seem, 
must be focused on techniques of con
trol. It is at this point that the so
ciology and economics of the corpora
tion meet. · 

At any rate, both of these books are 
welcome antidotes to the euphoria of 
recent years. As Harrington so well 
puts it, there is another America, and 
it is high time we took a close look 
at it. BEN B. SELIGMAN 

Politics and the Rule of Law 

PoLI';riCAL JusTICE, THE UsE OF LEGAL PROCEDURE FOR PoLITI· 
CAL ENns, by Otto Kirchheimer. Princeton University Press, 
1961, 452 pp. $8.50. 

At the outset, Dr. Kirchheimer ex
plains that his title refers not to "the 
search for an ideal order" but to "the 
most dubious segment of the adminis
tration of justice"-that whose func
tion it. is to "eliminate a regime's po· 
litical foe according to some prear
ranged rules." 

No wonder that to a man the legal 
profession-including some highly re
spected liberals such as Justice Doug
las-has condemned the book, rejecting 
its basic contentions and attacking its 
scholarship. In a country much given 

to a positivistic approach which holds 
that "the law is what the judges say," 
it is still not considered proper to 
write,· as the author does, that the 
judges say what helps to make the po· 
litical regime workable. In an age that 
has allowed Freud to enlighten us on 
the earthy nature of our most sublime 
dreams, the administrators of justice 
still abhor the suggestion that Justice 
is anything but a flowingly clad virgin 
blindly weighing right and wrong in 
an ideal balance. 

Had Kirchheimer confined himself 



to the charge that occasionally Justice 
peeks out from under her blindfold, 
they might have agreed. Had he mere· 
ly accused the justices at times of per
verting the absolute ideal of Justice, 
they might have applauded his elab
orate marshalling of the evidence. But 
this is not his concern, or only in
cidentally. His ·attack is directed 
against the very notion of abstract jus
tice, the ideology by which the justices 
live and which sustains the confidence 
of citizens in the society in which they 
live. For a regime breaks down when 
people no longer identify the laws 
(and their administration) with such 
an ideal yardstick. The illusion of a 
"just" law, in turn causes people to 
bear even a severe, unjust regime. 
Hence the lawyers reacted to this book 
as though they had been stung, or 
simply refused to understand what the 
author tries to say. 

It is not quite as easy to see why 
liberals, too, felt challenged by Kirch
heimer's contention. Offhand, they 
should welcome a proof that the poor 
man or the non-conformist is always 
hung. But Kirchheimer has cut off the 
source of their indignation: by deny
ing any absolute standard of justice, 
he deprived them of precisely the ideal 
which they accuse the establishment of 
perverting. Take the Dreyfus case, 
which still, besides the Zenger and 
the Sacco and Vanzetti cases, is the 
liberal's grand exhibit. A man was 
denied justice for political reasons, and 
not just everyman but the French 
courts, too, agreed what kind of wrong 
had been done him. Zola was con
demned, then vindicated. Clemenceau 
led the just cause to triumph through 
a political trial. In this case the courts 
which ought to have defended the 
establishment, in fact were used for its 
discomfiture. Worse befell in the Sac
co-Vanzetti case: an innocent man was 
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condemned to die, and ever since, each 
death sentence by an American court 
threatens to become an international 
political scandal. But surprisingly, 
Kirchheimer does not deal with these 
cases, because in his view a martyr 
cannot be innocent, as Sacco and Van
zetti were. 

This makes it very clear where the 
author parts company with the liber
als. It is easy to rise in defense of an 
innocent man, and to rise the liberals 
need to believe their heroes not only 
innocent but on the side of the angels. 
But a radical, like Kirchheimer, will 
defend his hero precisely where he is 
guilty in terms established by the 
regime. 

At this point, however, a strange 
circle closes, and by the author's admis
sion it is a vicious one, from which he 
escapes only through prayer- not a 
very convincing proof of a radical at· 
titude. For his approach does not per
mit us to distinguish between a rebel 
who suffers injustice for the sake of a 
majority and of democracy-say, Keny
atta-and one who tries to subvert or 
suppress majority rule. With his atti
tude Kirchheimer manages to remain 
objective and serene in describing, 
one after the other, the measures West 
Germany takes against communists and 
East Germany against the majority of 
its subjects. This position probably is 
hard rationality by academic standards, 
but is it as radical politically as the 
author wishes to be? There must be a 
difference between arbitrary govern
ment defending itself against democ· 
racy and democracy defending itself 
against usurpers; between, for exam
ple, Agartz, a vVest German labor econ
omist, who posed as a bona fide trade 
union official but actually received 
subsidies from Ulbricht-and a person 
who tries to maintain contact with the 
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Protestant Church behind the Iron 
Curtain. 

The comparison may well show the 
cause of this reviewer's misgivings. 
Agartz chose to be an undercover agent 
in an open society, rejecting its privi
leges of free speech and personal se
curity. Kirchheimer admits elsewhere 
that an open, democratic society is 
helpless where a true majority move
ment tries to change the regime; but 
it obviously is entitled to apply to a 
conspirator the same harsh law of re
pression that he threatens to use in 
case of success. Had he wished merely 
to propagate his convictions, Agartz 
would not have had to violate any law. 
His Protestant counterpart cannot act 
-even if it were only to tell his friends 
that they must obey Ulbricht's laws
without violating the law. He there
fore claims to speak in the name of 
Justice, and he probably would not act 
unless he believed this. 

'The concept of Justice hence is 
more than an ideology, and people 
who think they know "what is just" 
are not the victims of "a necessary de-

MOONSTRUCK 

"Dr. Edward Teller told Congress today 
that the United States must, for its own 
security, gain control of the moon. , , , 

"He said the country that establishes a 
working base there could control near-by 
space, and would be able to 'know what 
was going on everywhere on earth.' 

"'We need the moon for our own 
safety,' he told a House Science and As
tronautical subcommittee." - From the 
N. Y. Times, March 28. 

YEAH, DO THAT 

"BATAVIA, N. Y.-(UPI)-Larry H. 
Men·)t, a trucker of Bat~tvia, urged his 
friends recently to follow his example 
and build fallout shelters 'so when I 
come up after it's over, I can have a 
drink of beer with my friends.' "~N. Y. 
Times, Nov. 16. 

lusion in an antagonistic society." Peo
ple who fight for "Justice" know ex
actly what they mean, and they meas
ure the justice of their regime by 
standards derived from ideas which 
have a content. Justice itself is a con
tent to be fought for. In denying this, 
Kirchheimer has deliberately muffied 
the impact of an otherwise moving 
pre sen ta tion. The harsh realities 
which, in the framework of his theory, 
stand out even more harshly, cannot 
fail to arouse the citizens to defend 
that justice which he says does not ex
ist. And, remembering the dedication 
"to the past, present and future vic· 
tims of political justice," we must sus
pect that while Dr. Kirchheimer's 
scholarly mind is debunking the aca
demic ideolpgy of "justice," his heart 
believes in the reality of in justice. 

But Dr. Kirchheimer has forbidden 
himself to wax indignant. The litera
ture which exists is either so highly 
principled that it never comes down 
to the consideration of specific issues, 
or so narrowly operational that it re
mains unaware of any issues. Kirch
heimer has done something which to 
our knowledge has never been tried 
before. He has placed the operations 
of political justice into a precise so
ciological context and he has reduced 
the abstract principles to concrete po
litical meanings. He reveals the con
flict between the abstract principles 
which any code of law of necessity 
must pretend to follow, and the indi
vidual value system of this judge, that 
defendant or the present author. Since 
this conflict is inherent in any judicial 
system, the book uncovers the sources 
of genuine tragedy, particularly in the 
moving passages where the author dis
cusses the role of the judge. 

Place this book by the side of God
win and Thoreau. 

HENRY PACHTER 
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personal or political freedom: not personal, since man has freedom 
only as a relation to other men; not political, since the political 
relation is just another social relation. Freedom is not the contrary 
of unfreedom, as a man is not unfree when he is forced to do 
something, yet not free in the doing of it, to refrain from doing 
it. Power and freedom can combine so that a man of inferior power 
is free on sufferance, though not free of sufferance, whereas his 
superior is free to dominate him. 

Mr. Oppenheim discusses other meanings of freedom, descriptive 
and valuational; of the former, he repels the opinion that freedom 
is freedom of choice, because we are always free to do or to try 
the impossible. Freedom has a character so irremediably specific 
that we can in general speak only of a single relation of freedom, 
never of a free society made of such relations; freedom has dimen
sions but is not a whole. In his last chapter, Mr. Oppenheim explains 
the value of the scientific conception of freedom for the normative 
problems of freedom, which is nothing less than to make intelligent 
discussion of them possible for the first time. 

Mr. Oppenheim values fruitful over colorful language; he has 
produced clear language, His book contains some alphabetical ab
breviations, and a few neologisms ("counterintuitive" is a happy 
conceit), but it is free of jargon, and abounds in examples. In this 
effect, it is a contribution not only to behaviorism but to the con
troversy about behaviorism. 

HARVEY C. MANSFIELD, ]R. 
University of California, Berkeley. 

Political Justice. By OTTO KIRCHHEIMER. (Princeton, New Jer
sery: Princeton University Press, 1961. Pp. vii, 452, $8.50) 

The use of legal procedure for political ends is most frequently 
associated with strongly authoritarian or totalitarian systems of 
government. This book is an important contribution to the study of 
courts in the political process, because it examines the role of the 
judiciary to gain certain political ends under constitutional systems. 
Professor Kirchheimer's systematic analysis .of trials for various 
political purposes under constitutional and totalitarian systems 
stresses the problems which each system encounters in achieving 
the aims of the trial, the various forms of trials, the "dramatis 
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cated classes in the half-century preceding the advent of Nazism 
was the way they allowed themselves to be seduced by the vacu
ous prophets of a spurious Deutschtum. Even refined, cosmo
politan minds li~e that of the early Thomas Mann succumbed 
to their blandishments. What Lagarde and Langbehn and 
Moeller sowed, Hitler finally harvested. What had started as 
innocent mystifications ended in political terror. It is in tracing 
this connection that Mr. Stern is at his best, and it is here that 
his book will have its widest appeal. He does not hold the Ger
manic ideologists responsible for Nazism-he is too discriminat
ing for that. Rather, he demonstrates convincingly that Hitler 
picked from them only what fitted his own purposes and even
tually repudiated the author of The Third Reich entirely. But 
in the final question Mr. Stern leaves with his readers the verdict 
is unmistakable: "Can one abjure reason, glorify force, prophesy 
the age of the imperial dictator, ... without preparing the tri
umph of irresponsibility?" (p. 298). 

H. STUART HUGHES 
HARVARD UNIVERSITY 

Political justice: The Use of Legal Procedure for Political 
Ends. By OTTO KIRCI-IHEIMER. Princeton, Princeton Univer
sity Press, 1961.-xiv, 452 pp. $8.50. 

The literature of the law has frequently dealt with the use of 
the judicial process in the struggle to maintain or achieve politi
cal power. But it has been largely concerned with a description 
of events or a technical analysis of the legal doctrines involved. 
There has been little or no effort to give a theoretical cast to this 
mass of raw material. We have had no comprehensive analysis 
of the role of the judicial institution when employed directly 
"to bolster or create new power positions." Dr. Kirchheimer's 
book, which essays this task, is a notable contribution. 

It makes, in fact, several contributions. On a more abstract 
level, it is a masterly analysis of the operation of the judicial 
process when used for political purposes-the ends it serves, the 
circumstances under which it is invoked, the manner in which 
it reflects and responds to political pressures. Dr. Kirchheimer 
classifies the political trial according to three main categories: 
the trial of a common crime committed for political purposes, in 
which the proceeding is conducted with a view .to the political 
benefits accruing from a successful prosecution; the "classic polit
ical trial," in which the government attempts to apply legal 
sanctions to the political activity of its foes; and the "derivative 
trial," where the issue is framed in the form of a suit for defama
tion or a prosecution for perjury or contempt. He giv' s~~cific 

fo-t.iud ~(A • .if/r'-C~· 
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examples of each type of proceeding and appraises the techniques 
and results under varying kinds of political struoture. The func
tions of the political trial from the government's viewpoint are 
analyzed and the efforts of modern regimes t:o use the judicial 
process, not only for legitimizing the application of sanctions 
against a political enemy, but for manipulating public opinion 
and rallying mass support for the regime, are discussed. Simi
larly, the risks to the government and the opportunity for the de
fense ,to use the judicial process for its own ends are considered. 
In two of his best chapters Dr. Kirchheimer deals with the roles 
of the various participants in the political trial. Here he treats 
with great insight the funotion of the judge, the jury, the police, 
the prosecutor, the defendant, the de£endant's lawyer and the 
witnesses, and shows how they play their respective parts. The 
analysis is instruotive and provocative throughout. 

Political Justice makes an equally important contribution on 
a somewhat different level. It is an excellent treatise on the 
maintenance of political liberty in a modern mass society 
through methods of constitutionalism. One chapter is devoted 
to a historical survey of the area of protection allowed by various 
regimes at different times to political opposition. Another, also 
one of the best, deals with legal repression of hostile political 
organizations, including the basic problem of the treatment of 
antidemocratic groups in a democratic society. There is an in
sightful discussion of the funotion of an independent judiciary in 
a constitutional order, and an intriguing chapter on the contrast
ing role of a party-directed judiciary in a totalitarian state as ex
emplified by the judicial institutions of East Germany. At vari
ous points throughout the book Dr. Kirchheimer throws light on 
a much neglected aspect of the judicial process in a constitu
tional state-the dynamics of political repression. There are per
ceptive discussions of the use. of informers; the significance of in
sisting upon naming collaborators in political trials; the function 
of the security police; the ·treatment of defectors-including 
American insistence upon repentance; and public at-titudes to
ward political deviants. Very little is available today that il
luminates more sharply the problems of a modern democratic 
society seeking order, liberty a:nd change under a rule of law. 

Added to this, or related to it, the book contains informative 
chapters upon the trial of ousted leaders by a successor regime, 
dealing principally with the Nuremberg trials, on .the practice of 
political asylum, and on the granting of clemency in political 
cases. 

Dr. Kirchheimer's approach is a wide-ranging one. He con
siders political justice in many different periods of history, under 
a great variety of regimes, as illustrated by numerous cases. His 
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scholarship is impressive. So are his political and psychological 
insights, and the depth o£ his understanding. He writes with 
cosmic objectivity but with a £eeling for the human beings in
volved-both the judges and the judged (to whom his book is 
dedicated). Unfortunately, the style is obscure at times, at least 
for this reviewer, but as one proceeds it gains in clarity and elo
quence. There is certainly room for disagreement with some of 
Dr. Kirchheimer's interpretations and with the treatment of some 
details. But his study is always enlightening and stimulating
all in all a brilliant performance. 

THOMAS I. EMERSON 
YALE LAW ScHOOL 

Who Governs? Democracy and Power in an American City. 
By RoBERT A. DAHL. New Haven, Yale University Press, 1961. 
-xii, 355 pp. $7.50. 

What John Locke did to Filmer, Professor Dahl has done for 
Floyd Hunter. Or has he? Anyone seriously concerned with 
current systematic political theory or with urban politics should 
read Who Governs? and answer this question for himself. Resi
dents of New Haven, the city which serves as Dahl's convenient 
test case, and followers of the burgeoning literature of "com
munity power" have doubtlessly already done so. 

Until recently local government and politics were rece1vmg 
relatively little serious academic attention. From 1933 on, other 
matters seemed more pressing. But in 1953, Floyd Hunter's 
controversial Community Power Structure, based on his analysis 
of Atlanta, made a very large splash in the academic "backwater" 
of local politics. By the end of the decade everyone from the 
Ford Foundation vo John Kenneth Galbraith was hailing the im
portance of local government, the urgency of "metropolitan 
problems," and the difficulty of determining who-if anyone
governs our cities. 

Hunter may well be the most influential social worker since 
Harry Hopkins. His book provided both a simple (even sim
plistic) methodology-"reputational analysis" to identify "com
munity influentials" -and a provocative thesis: local politics is 
largely controlled, directly or indirectly, by the dominant eco
nomic interests. Many sociologists hailed Hunter's method and 
accepted his findings, but most political scientists were dubious. 
In a series of brilliant articles Dahl launched a powerful critique 
of both Hunter's method and his conclusions, and provided some 
exciting glimpses of his own study of New Haven. 

Who Governs? is no mere collection of Dahl's previous papers, 
but a major new work. The empirical study of New Haven is 
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, A' . S thJ!_Elchmann_ stoi:y mov_es ·. · ~~w~y_s in~ive. · 0~ c?urse," 'ob- _·· · 
· . , to its ci6se, this gen~ . J:CtlVIty IS an mdi~pensable , 
study of political prosecutio~·is _- _vrrt~_when ·the matenal.under. 

·· particUlarly tLTnely .. All the in- -. analysiS can "t1e subdued to a 
eluctaple questions · press for-.- ": scien~c- pz:ocessing. -But this 
_.ward in it. When, for e.1C~ple, .. .matenal plainly could no~·-· _ . __ 

..,._:doos'- history? justify a:- Govern----·. _In.:.seientific ~terms, what can -~ 
. ment's employing ·.the ·judiciaL_ one hope to demonstrate by nar- · 

· process for purposes like the ra,ting 3J1d classifying a variety. · 
Stalin purges of the Nineteen of · politically motivated trials 
Thirties, the· Nuremberg. war- . held in· a variety of times, places,- "'
guilt trials, or the American- cultures and l?gal orders? Even 
Smith-Act eases? What may be -:. if the instances you collect hap
gain~ in the process, ~tlost? pen by some mira<;Je to point in - _ _-· 
Does experience mdicate-better the :.same direction. you still 
ways_-to deal with political of- have no means of proving that 

- fenders and aciversaries ? In this .,. there. are no other cases that 
' scholarly · w.ork; :- history digs · P_()int~just the opposite way .. 
deep into its _grab-bag, gropes , .·A single example will illus- ·
from corner .to c9rner, and pulls trate_· tile danger: I did not find ·, 
out-not ~me but a doz~n diverse~ even "a passing reference to the
answers. , . trial,. of Aaron Burr, probably-

Tales · of - state trials . are _ . the most 4!1elebrated political 
_naturally dramatic, ai)l'l:---no one: prosecution in Americ~history, 
could have . paraded them with w)lich brought President .Jeffer

,_,-greater erudition ·or industry .... son· into op~ collision with 
than Otto Kirchheimer Profes- - Chief . .Justice Marshall, put a 

· sor of Political Scienc~' at ·eo- · former Vice President· (and 
lumbia, has here: Whenever he very-near President) in . the 

. recounts a pil.rticUlar -cas~the· · ~ prison_er's dock" on a treason 
Goebel .·assassination in Ken- charge,· and engendered 'princi
tucky {1"900), the Caillaux mur.:. • pies of law that bulwark our··· 
der trial in France (1920), the· civilliberties to this day. Cariiig 
recent Stepinac and Hiss cases, nothing--for scientific studies or 

. or the strange Swiss prosecution . _ systems; Burr won, an acquittal. . 
·of Prof. Andre Bonnard for-· T·_:, ·:·< - ·;: · · --- · -~ ·-

... _,t~tting~~-Pol!:ti~:~ ~te!Ji;·.~~ ,~aga.Ui.·whlj.,t is the_cri-
- gence_ t1954l..:...he-neverfails .to· 'terion-by-'which"-to--distinguish· 

absorb -·the·., reader. ~Profiting<, "political'"'<;ases from the oth
from : a -~uropean · ei1ucational: ·~s? How should' one·- classify, 
background, ~e notonlyincludes_~- say; the trial of.Queen Caro~e 
several prosecutions that are,· of England when George IV.ac
unfa~ to Americans, ·he . cused her of adultery? Was the · 
,also· portrays familiar pros~u- > income-tax - prosecution of·. AI 

--: 

~ons in an unfamiliat-~spec- .· Capon~ "political" or not?•_Some 
tive. '': . · ·· ' · .::. . · · : ·--, . J ·• _ would ·say that since general .. 

T.llroughout; Mr. Kirchheim- >.laws· and . specific prosecutions · 
·. er's attitude .toward the repres- are only ways of ~plementing 

sions, ~.political- injustices ·· and '. the dontinant forces and values 
-~ ·personal tragedies-he is:D.ariat-.·.· .. of the' society,. all are in essence 

: ing remains. cool,_ distantocmsen_: political. Among-themany other 
gage<l Others· may.ta!ce· sides·. thin?s Ia~ .is,-it ~~~a 

:: ... · 

- and'grow indignant;' he merely proliferati?n of. high. politics. 
·.watches and.describes;.-the Per.: , The.fhoo.:'mg.of,?ne_~,;ather 

feet ·-neutral. Yet' "uSt c h - than: ano~er as political must~-. 
. _ -· J ()n e · · e > always "be a ·matter of personal 

, forgets his !~rve lo,ng: enough '· · judgment; always. debatable. 
to. condemn (qmte ~tly) Pres- - .. In-his final chapters, after a. 
i<!__ent Eiseilhower' s implied offer·_ ; valuable . study , : of . exe.cutive 
tQ spare the.liv~' of .Tulfus ·an$1 ,' f clemency,' political asylum and 
Ethel. Rosenberg if .they· .woilld _- ; amnesty,' 1\fr. Kirchheimer takes . . 

• .confess the~ guilt.: "Ushtg ·the> · a farewell gianc(! at the uilhappy . ' 
expectation of clemency, as lure·. judge who is/"required'to con--
for a· post~conviction confeSsion.' · . duct, and. the- wretched accus~ -~ · ··' 
"that woUld .shore up'·a prob:. .. >Wh?~isJ:e~:to undergo,:.a 
.Iematic·_ judgment contradicts. pohtical tnal. He.Iooks at them. 

-- '-· - . -and still feels cooL He reflects 
- -- "· thai in the 'course of time Clio, 

- llfr. -G_alttt, Pro~esso:-. ~I_- Law~ muse of history, may show that 
at -New York Unwer8ity, UJ au- both of them were-fools and he 
thor · of: ~'The · .Pre__dicliment . of · -suggests we ·.pray~ for fueni. I 
Democra.tlc Man." - · .. , ·. · · : ·-think we must do more. 

. ... :...: 

. ~ - . : ..... • .o ..)"· :;:. :.--:.--....:.. ...:. . ~, 

···p?BliC -~~:!Z.§.~i~··,...;,. 
-- •. ::to _.use. _the.-trial:fo~m .for purposes· of internal, mobiliza-. 
- _ tion~ Fro~ ... the dosing dap,of. Wo~ld ·war .. (t~ Ben-§urion's 
. .·desire. to use .. the -full- "icco;,nt of. the. exterminatio~ of . the .. 
· Jews, ,uniquely provided in} an Eichmann triai, a;·: the focal 
P,Oint foi lsra~l's self,.ass~rtion before continuing th~b to its':' 
:existence, th~r~ has ~en a n~ver~nding effort to enlarge the · 
effectiv~ne~s ,o( · pol~ti«?ar .;ction:"b__y resort )o;: the ; courts.~ .... 

·"Political Justice.''~-':;.'··_./"',:,_ · _ _, _ __,~·- :~- · 
\. - ... _..,. ·.:---::~~:;: .... .__,-':"'·.-~- : ~-\' -~~~~~~.;~--

. - ..:... .. ~ ~ 

... 

. '~ 
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1 
ties' through the use, of various able-fudged by d.ue ~rocess 

y.~i~· "· '· • .. 'Associle.te · Justice nougla·s .of the 'legal devices, ari account that t d d 1 I h' k h • 
· "' , .-'Cf~Lteq sta,tes supreme• court Is. the covers 'a .wide rang'e both in , s an ar s-t 1an · t m t e 

,".·author -of several books on aspects .ot · b 1 1 t Th . ~.:democracy, Including the recetit "A Europe and in this country. oo ~ ma ~es ou . ere is a 
.•• Living .BUI· of. Rights.": ·.· ·.· ·· · · . .. '····· · · ' · . · .. . . . . · . .. .. , Other chapters concern them- long llst of unpopular peo-

·. i;,,. fOLITIC::'-L, JYSTI..CE;\ By selves ·with'' Asylum and Par, ple · whose convictis;ms· have· 
··;:; :'\' . Otto · Kll'chheul)er. Pnnce·. · dons.::· · ::-\-.·. : ~- . · · . · .. · 1 
(· ~:~' :ton. ~~2 pp. $8.50' •. · . · ~"' But the b'ulk · of the hook been set aside in America· 
; '' :6 'PROF: KIRCJIHE,IMER of . discusses' law1firS, ';prosecutors, . because they were not accord-. 

· '' · · · · · d · d 'tl · d th · ed due' process. Moreover, 
... Columbia has written an ab, • J~ ges an J :~e~ ~n . . elr the issues in cases like Dennis 

-: · · · . . · . · · · · performarJ.Ces 1,n . tnals that 
, .. ~o~bmg account ?f the use of . have political ... overtones or are not' understood by lining, 

.:_,_political pow~r. i ~~rough out . political· objectiVf3S. . . up judges as pro-free s.ociety 
;:.;,W,~~te'rn, R.ussuiP: :>;tn;~ S_oli~h ·, The overall pictur'e is, on~ . on ~ne hand. and antl-Com·. 

. .. ~frlCan . history\ . to... crush;. of. officialdom;· \J.s. well . as. mumst ~n the ot~er or as 

.· . .::penalize,. frustrate; discredit juries marching to the tune,. very antl·Commumst on. the~ 
:,<;<(!r, liqu.idate ~h~ opposition. i tlhat public opiniqn• or the< one._ hand ~nd only:a·httle 
:··' :~':' ;, The. oppos~twn . may._. b~- .·.a: ... mo<?d of the day call\1. Q .. hapter ~ntl Co~m,umst on the othe~. 

: minonty' or, m south Afnca, and verse are cited; in some . ; Most JU lges on t~e sc~ne 
i ·.a' 1Uil.jority. The: Mvice 'niay detaH-:-hoth in. prosecutions m the last 20 years, mcludmg 

·~r<;.· h<f a bill of attail}der:.~curi· under Communist\''l,regimes· the ~ate Le~rned Hand, ~e,re· 
~:,t{., ' ously'; ~Ot., discti~sed' in; t):J.e ... and ~n: prosecutions {n the SO· paSSIOnately pro-free, SOC1CtYJ 
~fi- ~ook in spite of United, States: caJied democratic nations,-..- . and would. never !' ~ebase 
ft~'~ . ·. y~ .;L.6vett; 328 u. S; 303), gov· One gets -an impression of themsJ')lve~ by convJCtmg a · 
,~11.:.. ,. cl'~'rtrent .decre~s, 1~\YS 0~ oUt·.r judges, cons•ciously or, ~O~her· man .because the press 01'., 

. Ja>yrY, and, bamshment, a ·se·; wise, taking GalluP. Polls on, galleries or the _vowers-th~t-, . 
·:., ries.;of leg.lslativ,e enaC'tments .- public opinion and' hurtying, be, wa~ted or demanded 1t 

. , . ' · ., t~f:t. const1tute. haras11ment, a ·unpopular people to prison or · Th~ ~ 1 f, f e r e p ~ e ?etween 
,\. · spemal~y const1tuted. com;t (a electric chairs~ One gets an. maJontyynd .Jmmor1ty . was 

g;.: • ... , ~ la Stall?) to t~ a~ ?ppone.nt, !;impression that in no lan~- more s;1b le; and ~he dlffer
Y::"-f. ; i'or·.a tnal. Or. _JUdlclal.actwn either Communist' or derr,!o· e~c~ .. was ~ot. ~orn out otf 
~i;~Xt./: ~ay b~ _fenced off so a~ _to b~ crattc-'-are judges indepen:d· polltJCal tnals. . ·• . . .• .. 
:;-;·.:· , .. ·, .illeffeet1~e -or_powerleflS. 1 .•• , •• ent and able to do Justice ln .. ··· ~ne. s c h o o 1, o_f w P,1 c h 
f~I-':.·· .·;.Y _'!'he tn~ls may pe,for':,nmr· .. political or ·politiCally-tinge'(( Learned .Hand WR<s a spokes
l•~:l·,\ .. ' der, espwnag~•·'' ctJI;~;sPll'llCY, · cases. ··' ·.• . ' . ., . ;. ~\: man, thmks that the com-., 
'gF~<;· :;..treason, sedi~wn,.[llbel O~> . . · , , ·; , . · ... )i·\ mand that "Con%re.ss. shall 
i<):: .;•whatpot.·Examples ~f eadi ·THE CO,NC,,LUSION,,I:\.make no law abr1dgmg free, . 
~.;.·; : .are gJVen, .star~.mg Wlth the . think, is dependent in' part\ dom of speech" is mereJy a, 
t·;· .'··.Powers tru~l.•In Kent.ucky .on. the materials· .selected.; "cou-nsel of moderation" 
<. ·• '.·.last c~ntury, a .collateral as"· The ones analyzed by .this . which means the First Amend· 
• ... , ', pect 1s seen. m Taylor· v. unusually gifted author. i:nake · ment should be read:.· "Con- · . ' · · ... · ': . · · · · :· ·.' · · · · '..,. /•;:i. 
·,'· .,Beckham,; 178 U. s .. 548.- his theory plausible. ·.At least grass may make some laws The, ~elationship betwee,n' politics and justice exam::. 

:.>·The tr~als desc~r?ed -are they show· extremes of, mon-- abridging freedom of speech," ined in' the book reviewed at leji traditionally hds 
"not •Amencan or Br1tl~h only. strous decisions dn ·one hand Others r e a d the · First · · " · 
, Frel!-ch, G_erm~n,. Italian, Is· and a r g u a b 1 y preJudiced Amendment more lite,rally, been the- concern not only of jurists ci:rul political 
,, •. raeh .and Russ1an precedents decisions on the other., maintaining that it means scientists 'bui_ of artists· as.well .. One s;,ch graphic com~. 
· _are a~so used. And the mos.t · Yet the condemnation O<f what it says. This isla dif· m'entary; reproduced above, is Ben Shah~t's· painting-

.c9nsp1cuous on t~e 'A~erl· judges cannot be · substan· ference forged lom{before the 1 
• • 

'Can. scene, ~re. the .vanou~ tiated, I think, -bY· the por· Comrimnist trials appeared. "The Passion of Sacco and Vanzetti." .It appears as 
triqls_that dlrectly-llke the · trayal of a few judges who So. the entire library Olf an illustrntion, of the socia.l school of .modern paint~-
Denms case (341 U. S. 494) h 1 d. t tl · 11 · . · A. · · d. t f't · A.JIKERICAN. ART OF OUR CEI\7TURY .. b . .:.:.or indirectly-lil~e· the .Al· av:e P aye o 1e ga e~·~e~. mencan ?ases· oes no 1 ing tn :~. ' . . . . . , . ' ...... y 
ger Hiss .case-implicate the !t lS. true that the Russians as neatly mto the theme of L.loyi) Goodrich and John I .. H. Baur,' director and a~·', 
Communist Part m a sense face. the problem the book as the author makes· . ·d' f N y k' Wl . M . . . y, . . directly ·by creating special out. Yet the survey brings soctate . trector 0 ew or ~ ·. ntney · !fSeum 
·TRIAL~ such as the Nureri1· .·courts whose duty. it is to to light nmch E u r 6 pea n . (Pra.eger, $15). The book coinbines a. discerning, dis· 

'~berg trl.al (trial by .. fiat
1 
'the co. ~viet ~efor_~· the su_ n sets, material, pa~tic~larlY: . Ger- · cu~siorl.. of the inany aspects-' of the,. nd:tion;zl geniits · 

author .calls them) a~;e also. wh1le we 1mpllcate the regular . man; that- Will mform and· · . i 8~ ·zz t t' · · lo -plates altd 166 bl ck and 
c1iscussed.• One chapter is de-,. tri~bunals.i . \ .'·. , · · .. fascinate: s~u~I_~nts !or years wtt.t 1• t us T .. we co. r ...• , ;._ .,·. \ .. , a . f . 

·voted to the means used to , But. the recol.1d· of,·Am.eri· on end. -"'1'1 .. ·;\q, . · . , whtte reprodzw1t!.ons:•·, :. • ·· · .... · •d ......... .t ··-~·-·· 
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Political justice: The Use of Legal Procedure for Political 
Ends. By OTTO KIRCHHEIMER. Princeton, Princeton Univer
sjty Press, 1961.-~v, 452 pp. $8.50. 

The literature of the law has frequently dealt with the use of 
the judicial process in the struggle to maintain or achieve politi= 
.cal power. But it has been largely concerned with a description. 
of events or a technical analysis of the legal doctrines involved. 
There has been little or no effort to give a theoretical cast to this 
mass of raw rpaterial. We have had no compxehensive analysis 
of the role of the judicial institution when employed directly 
·"to bolster or create new power positions." Dr. Kirchheimer'§ 
book, which essays this task, is a notable contribution. 

It makes, in fact, several contributions. On a more abstract 
level, it is a masterly analysis of the operation of the judicial 
process when used for political purposes-the ends it serves, they 
circumstances under which it is invoked, the manner in which 
it reflects and responds to poEtical pressures. Dr. Kirchhe!meF 
classifies the political trial according to three main categ-pries: 
the trial of a common crime committed for political purposes, in. 
which the proceeding is conduct-ed with a view to the political 
benefits accruing from a successful prosecution; the "classic polit= 
ical trial," in which the government attempts to apply legal 
.sanctions to the political activity of its foes; and the "derivativ(l 
trial," where the issue is fra...Tlled in the form of a suit for defama
tion or a prosecution for perjury or contempt. H,e gives specific 
examples of each type of proceeding and appraises the techniques 
and results under varying kinds of political structure. The funb 
tions of the political trial from the government's viewpoint are 
analyzed and the efforts of modern regimes to use the judicial 
process, not only for legitimizing the application of sanctions 
against a political enemy, but for manipulating public opinion 
and rallying mass support for the regime, are discussed. Simi
larly, the risks to the government and the opportunity for the de
fense to use tl).e judicial process for its own ends are considered. 
In two of his best chapters Dr. Kirchheimer deals with the roles 
of the various participants in the political trial. Here he treats 
with great insight the function of the judge, the jury, the police, 
the prosecutor, the defendant; the de£endant's lawyer and the 
vritnesses, and shows how they play their respective parts. The 
analysis is instructive and provocative throughout. 

Political justice makes. an equally important contribution on 
a somewhat different level. It is an excellent treatise on the 
maintenance of political liberty in a modern mass society 
through methods of constitutionalisiiL One chapter is devoted 
to a historical survey of the area of protection allowed by various 
.regimes at different times to political opposition. Another, also 
one of the best, deals with legal repression of hostile political 
organizations, including the basic problem of the treatment . of 
anti-democratic groups in a democratic society. There is an in
sightful discussion of the function of an independent judiciary in 
a constitutional order, and an intriguing chapter on the contrast
ing role of a party-directed judiciary in a totalitarian state as ex
emplified by the judicial institutions of East Germany. At vari~ 
ous points throughout the book Dr. Kirchheimer throws light on 
a much neglected aspect of the judicial process in a constitu
tional state~the dynamics of political repression. There are per
ceptive discussions of the use of informers; the significance of in
sisting upon naming collaborators in political trials; the function 
of the security police; the treatment of defectors-including 
.A.Jnerican insistence upon repentance; and public attitudes to
ward political deviants. Very little is available today that il
luminates more sharply the problems of a modeTn democratic 
society seeking order, liberty and change under a rule of law. 

Added to this, or related to it, the book contains informative 
chapters upon the triaJ of ousted leaders by a successor regime, 
dealing principally with the Nuremberg trials, on the practice of 
political asylum, and on the granting of clemency in political 
cases. 

Dr. Kirchheimer's approach is a wide-ranging one. He con
siders political justice in many different periods of history, under 
a great variety of regimes, as illustrated by numerous cases. His 
scholarship is impressive. So are his political and psychological 
insights, and the depth of his understanding. He writes with 
cosmic objectivity but with a £eeling for the human beings in
volved-both the judges and the judged (to whom his book is 
dedicateCO. Unfortunately, the style is obsure at times, at least 
for this reviewer, but as one proceeds it gains in clarity and elo
quence. There is certainly room for disagreement with some of 
Dr. Kircl>...heimer's interpretations and with the treatment of some 
details. But his study is always enlightening and stimulating
all in all a brilliant performance. 

T-E:OMAS I. "EMERS<;JN 

YALE LAW SCHOOL 
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been stranded on cloud nine; here is a strongly 
supported plea for a new ethic, devoid of sug
gestive workable recourses. In the event of a 
"new ethic," the ugly concept of war coupled 
with future "irreversible decis'. ns" threatens to 
eliminate any ethic. A succe sful "new ethic" 
is highl questionable as poi nantly illustrated 
by there arks of Secretary imson recalling his 
five years s Secretary of W, r : 

. . . I se too many ster and heart-rendering 
decisions t. be willing t pretend that war is 
anything el e than what t is. The face of war 
is the face o~eath; de th is an inevitable part 
of every orde that a artime leader gives. The 
decision to use the a omic bomb was a decision 
that brought de th o over a hundred thousand 
Japanese. No e 1 nation can change that fact 
and I do not wi to gloss it over. But this 
deliberate, preme & I{Lted destruction was our least 
abhorrent choice '11 e destruction of Hiroshima 
and Nagasaki .ut a end to the Japanese war. 
It stopped th fire ids, and the strangling 
blockade; it e, ded the astly specter of a clash 
of great Ian armies. 

The Irreve sible Decist n is ·extremely well 
documented. The credibilit of Mr. Batchelder's 
reasoning is Buperb .and ena les one to visualize 
the need f 'r his "new ethic." He consistently 
illustrates, ts functioning in limited warfare and 
the cold v/ar, but not in the face of total war. 

H.D.R. 

Political Justice. OTTO KIRCHHEIMER. Prince
ton: PIUNCETON UNIVERSITY PRESS, 19(ff:436 
pp. $8.50. 

RATHER than presenting an ideal order or 
perfected body politic, Political Justice 

deals with a many-sided problem concerning the 
use of judicial institutions and devices for po
litical purposes. Its scope suggests an inherent 
difficulty in presentation if theoretical analysis 
and documentation are not to be sacrificed for 
the continuity and story-telling which is so often 
preferred by the general reader. Utilizing a mass 
of domestic and foreign source material, Dr. 
Kirchheimer, professor of Political Science at 
Columbia University, has chosen the social sci
entist's idiom and approach, while not losing all 
the potentialities for a broader, popular appeal. 

As a first step toward continuity, the author 
has organized his study into three distinct sec-

tions. In the first part, he deals with the his
torical and conceptual framework of political 
justice, configurations of political trials, and leg
al repression of political organizations. Then in 
the second part, the author introduces the dra
matis personae, especially the defendant, his 
lawyer and the judge. Here, also, he develops 
the political integration of the judiciary, and con
cludes with a discussion of a subspecies of poli
tical justice-trial by fiat of a successor regime. 
Finally, part three concerns the devices of asylum 
and clemency as frustrating the action patterns 
previously analyzed. 

Within this scheme of organization, some ma
jor themes of inquiry cut through the various 
chapter divisions. Perhaps most important is 
the question of separation-that is: 

If a judiciary operates with a margin of toler
ance that is set by its own interpretatioh of 
opinion trends and political and moral require
ments, rather than by the commands of an iden
tified sovereign, how can it be organizationally 
and intellectually equipped to face such contin
gencies? 

The a1o1thor concludes that effectiveness of sub
mitting political conflicts to the courts cannot be 
measured satisfactorily within the record of his
torical process. He, therefore, avoids a collection 
of causes celebres, and instead analyzes this de
vice in terms of what the various parties might 
expect by turning to the courts. He inquires 
into the degree of justification for styling them 
courts as such, as well as under what terms these 
conflicts are submitted, sidetracked, or termi
nated. All of this inquiry is based on the premise 
that, in essence, a political trial· is aimed at af
fecting power relations, either by undermining 
existing power positions or by strengthening 
efforts directed .at their pr_eservation. 

Interlaced within the analytical material are 
some historical examples which provide pleasant 
interludes from the heavily documented approach 
of the political scientist. These illustrations are 
skillfully chosen and thoroughly appropriate; 
so much so that a major criticism of some later 
chapters is their absence and the resulting over
emphasis on theoretical dialectics. One of the 
best uses of this device is Dr. Kirchheimer's 
exposition of the Caillaux case in First-World
War France as an example of court action which 
may act as validation or invalidation of an ar-
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The Irreversible Decision, reveals extraordinary 
depth in his analysis of events that shaped the 
decision to use the atomic bomb and undertakes 
a cogent examination of the resulting ethical con
fusion as he pleads for a new ethic to guide the 
politieal and military decisions of the nuclear age. 

The author strikes a remarkable balance 
throughout his work between the concept of the 
Christian ethic guiding man's morality and the 
military objective fulfilled in World War II by 
the atomic bomb and now available in greater 
magnitude for a pos,sible World War III. Mr. 
Batchelder, who holds a B.D. from Yale Divinity 
School and has recently obtained a Ph.D. from 
Yale in the field of Christian social ethics, effec
tively imposes self-restraint as he masterfully 
constructs this technical equilibrium. 

Mr. Batchelder, in penetrating the historic 
and contemporary events of the "decision," the 
drama of the decision itself, the impact and long 
term effects upon the minds and emotions of man
kind, and the added ethical problem posed by the 
creation of atomic weapons, disposes of the di
lemma of characterizing the vast number of per
sonages involved in a most technically economical 
manner; he places individuals in their respective 
compartments-scientists, statesmen, militarists, 
philosophers-thereby concentrating characteri
zation on a class basis. Nonetheless, the author 
manages to convey to the reader a personal im
pact from each class. In the years 1939-41, when 
the scientists' efforts to spur the government to 
take direct action in development seemed to be 
in vain, such men as Einstein, Fermi and Szilard 
felt as if they "were swimming in syrup." Com
menting on the wartime use of nuclear energy 
after having urged so stringently the government 
to adopt its use, Einstein described the aftermath 
of paradoxical frustration he and his contempor
aries experienced: "If I had known that the 
Germans would not succeed in constructing the 
atomic bomb, I would never had lifted a finger." 
Vibrantly, the author contrasts the positions 
taken by such military strategists as LeMay, Mac
Arthur, the Chiefs of Staff and the President's 
personal advisors - positions which confronted 
the new President in making his decision. The 
author, conveying a profile of President Truman 
to the reader, extracts emotional words that the 
new President used in reporting to the nation on 

his return from the Potsdam Conference in 
August of 1945: 

Having found the bomb we have used it. We 
have used it against those who have attacked us 
without warning at Pearl Harbor, against those 
who have starved and beaten and executed Ameri
can prisoners of war, against those who have 
abandoned all pretense of obeying international 
laws of warfare. We have used it in order to 
shorten the agony of war, in order to save the 
lives of thousands and thousands of young Ameri
cans. 

We shall continue to use it until we completely 
destroy Japan's power to make war. Only a 
Japanese surrender will stop us. 

By applying their respective ethics to the use 
and consequences of the atomic bomb, the writer 
competently contrasts the varying positions taken 
by Protestants, Catholics, Pacificists and Non
Pacifists groups following the "irreversible de
cision." The author eruditely criticizes their 
fallible positions in light of the traditional Chris
tian ethic. Robert Batchelder's reflections are 
not limited to these ethical premises of post-war 
years (1946-1950). He sacrifices ethical concepts 
for the pragmatic problems involved as he ef
fectively chides the United States' inept diplo
matic and political foresight and concludes that 
" ... the decision to use the bomb might well have 
been rendered unnecessary . . ." if an attempt 
to end the war by political and diplomatic means 
had been undertaken sooner. Although deeply 
concerned with the ethical considerations in
volved in the decisions to make and use the bomb, 
the author criticizes the inconsistencies in the 
post-war debates over the use of atomic weapons. 
Yet primarily he demonstrates the lack of wis
dom in letting fears dictate policy in the fateful 
years of 1939-45. 

Author Batchelder echoes the "voice in the 
wilderness" of the cold war as he pleas for a 
new ethic to guide the political and military de
cisions of the nuclear age. He tacitly asserts 
that " ... what is required is not only a new 
understanding of moral principles in each new 
historical context, but also a new understanding 
of moral principles in each new context." He 
suggests that a firmer grasp upon such future 
basic principles coupled with a stronger hold 
upon the "just cause" in warfare might avert 
future atomic conflicts and mitigate the loss of 
human lives. Yet, the reader feels as if he has 
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rest, the political effect of which was calculated 
for and had been spent at a much earlier period. 

Turning back to the theoretical analysis, Dr. 
Kirchheimer in Part Two, discusses major prob
lem areas of the political trial and the nature 
and quality of political jurisdiction. He exam
ines the relation of the judge to the regime under 
which he serves and the problems of differentiat
ing between political and criminal responsibilty. 
Finally, he makes an interesting distinction be
tween a political defendant and a defendant who 
by mischance becomes involved in a political trial. 
Using the Powers case as an example, the author 
states that whatever the immediate consequences 
of the court's disposition of his case, the political 
defendant would have disassociated himself, in 
his final plea at the latest, from a defense lawyer 
who nominally served his client while working 
toward the propaganda interest of the authori
ties. Powers is presented in the defendant-by
mischance role because he deferred such a step 
until it would no longer affect the outcome of his 
trial, but only his eventual reception in the 
United States. 

Later on in Part Two, after an extensive dis
cussion of Communist and non-Communist legal 
structures, Dr. Kirchheimer concludes that under 
the former political system, legality becomes a 
technique of domination. The Communist party 
alone decides whether law or another instrument 
of social control should be given precedence. Un
der this view, law serves the ruling group as a 
tool for modifying or shaping te development of 
society, and revolutionary legality stands for 
planned, coordinated and disciplinal exercise of 
class rule. 

This is not to say, however, that each society 
does not have areas where the rule of law is un
certain, or even nonexistent. These areas may 
be distinguished as identifiable geographic areas, 
or they may be nothing more than predispositions 
of certain groups ready to act if the socio-political 
configuration changes and restraining influences 
appear weak. Perhaps the decisive difference, 
as presented in this analysis, between a normal 
and criminal state, involves the degree to which 
such areas are kept under control and whether 
they are encroaching on wider fields of social 
activities. 

Another interesting area of concentration 
within Part Two, is the discussion of the Nurem-

berg Trials. Viewed as a trial by fiat, conducted 
under a successor regime which was also the vic
torious military power, the trials are criticized 
from several perspectives. Even though the au
thor suggests some advantages of a local German 
court and trial, he concludes that no greater ob
jectivity would have been provided: 

... the claim that the juridical liquidation of 
the Nationalist Socialist heritage by the foreign 
"victors-successors" was less dispassionate than 
corresponding proceedings before indigenous Ger
man jurisdictions would have been in 1946 and 
1947 is, to put it mildly, hard to believe. 

Finally, the Nuremberg discussion is concluded 
with one of the more traditional criticisms-that 
of the inequality between prosecution and defense. 
Unfortunately, lack of resources of the defense 
counsel and the establishment, after indictment, 
of procedural rules in conformity with Anglo
American rather than continental practices, are 
not persuasively argued as indices of such a dis
advantage. As a result, the later theoretical 
observations are less comfortably accepted by the 
reader who is unable to separate substantively in
appropriate examples from their supposedly de
rivative conclusions. 

Dr. Kirchheimer, however, certainly has pre
sented the problematic character of political jus
tice. His third and final section appropriately 
is concerned with the intensive interest which 
develops in the institutionalized ways. of escap
ing or mitigating its impact. Both asylum and 
clemency are presented as institutionalized de
vices for countermanding the course of political 
justice. This section, even more than those pre
ceding it, draws on historical and literary source 
material which is particularly interesting in a 
"survey" frame of reference. Although an im
pressive college of background anecdotes, these 
references, however, tend to clutter and obscure 
analytical development. Perhaps such a disa
bility is less decisive in view of the obvious diffi
culties of fitting the study of asylum and clemency 
into the more rigorous disciplines of a study 
oriented toward the social sciences. 

After such a thoroughgoing examination of 
political justice, the author, not unexpectedly, 
refrains from presenting any systematic answers 
to the various, interrelated problems raised in 
the analysis. He does say that political justice 
as a concept, is beneficial in that the fight for 
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political power, although continuing relentlessly, 
would be less orderly without the intercession 
of judicial apparatus. Whether such a position 
explains Dr. Kirchheimer's concern over sep
arateness of the judiciary, and thus integrates 
some of the disparate threads of anaylsis, cannot 
be determined from his own statements. This 
implication does help the reader to interrelate 
various focal points of the author's impressive 
scholarship, and offers a guide for rereading 
topic areas of special interest. Perhaps not light 
reading as political history or even the usual kind 
of jurisprudential exploration, Political Justice 
diffuses none of its social-science dissections in 
offering the reader a kind of contemporary, legal 
documentary with a concomitantly broader, 
popular appeal. 

W.L.E., Jr. 

Why Not Victory? BARRY M. GOLDWATER. New 
York: McGRAW-HILL BOOK Co. 1962. 188 pp. 

$3.95. ·~ 

I N the opening emarks of his newest literary 
effort, Why ·~t Victory?, Senator Barry 

Goldwater concedes\ that there might not be a 
need for this book\ Though his statement is 
hyperbolic, the tempt' tion is to concur with the 
Senator's suggestion. 

Unfortunately, the , ok betr.ays a crudity of 
style which would hamp anyone whose primary 
goal is not to entertain b t to get across certain 
essential ideas. As the enator admits in the 
introduction the book was I rgely ghost written, 
and by a variety of people. The result is sty 
istic and tonal chaos. One mi ht reasonably ~· -
pect this when the ideas of one erson are frit
ten in the language of several thers a.!{ct the 
separate parts .are collected to f rm a; book." 

The book is a self-styled critique f/American 
foreign policy since World War I~/ However, 
even though the main emphasis is 1on events oc
curing since 1945, the Senator do~s no hesitate 
to summon history to buttres~· /s ment 1 earth
works. The work is divided i, to thirtee chap
ters in which the Senator atte pts to explm why 
or how America has failed n certain are of 
crucial policy making and execution. Among the 
topics he deals with are: the U-2 incident, Am i
can failures in Cuba, the Monroe Doctrine, the 

World Court, disarmament, the United Nations, 
Red China, and the war of the future. As the 
number of topics might indicate, coverage could 
hardly be more than superficial in the space of 
this brief work 

Senator Goldwater's basic thesis is that Amer
ican foreign policy, at the outset, is based on the 
proposition that there can be no victory over 
Commu ~ism, and that from this prop sition flow 
all of th. United States' inabilities o cope ade
quately ith the Communist bloc' designs for 
world co Quest. Since, as he s es it, the op
posite of · ctory is defeat (an logically, since 
we have dis vowed victory as ur goal, we must 
be pursuing efeat); we hav only to abandon de
feat, swear a egiance to ctory and it will be 
ours. The syl , gism fail . For the substance of 
the "mental ea hwork ' contained in this work 
is more akin to and an rock. 

s from a basic lack of knowl
pounded by an acute case of 

Of ourse, in those d ys we could take unilateral 
action We could pursue oldly any course dictated 
by o national conscience ithout concern over what 
sue action might do to our restige in an organiza
ti)l such as the United Nat ~ns. Nor were we re-
<fricted by oversensitiveness t~~the reaction of other 
owers to actions we might ake. We certainly 

weren't the most powerful nation ~~~ earth at the turn 
of the century. Nor were we tns richest or most 
influential. But we were, in our c~nvictions and on 
our willingness to back them, amon · the most inde
pendent of nations then flourishing. t was this in-
dependence-strong, virile, and unafra -that led us 
to chaUenge a much mightier Spain a call her to 
account for her tyranny over our W es ern Hemis
pheric neighbors. It was this independe e that led 
the other nations of the world to treat ou fledgling 
country with the respect due her con vic · ons and 
determination. 

At the risk of boring the reader wit 
long quotation, the reviewer feels it is 
best to let the Senator speak for himself. he key 
word in the quotation-that which best ex esses 
the substantive tone of the Senator's nostal ia-is 
determination. This thought runs throughout the 
book: that in situation after situation America 
has lost her determination to follow her convic-



Political Justice. The Use of Legal Procedure for Political Ends (La justice politlque. 
L'emploi des procedes judiciaires a des fins politiques), par Otto Kirchheimer, 
Princeton, New Jersey, Princeton University Press, 1961, 452 pages. 

C'est avec une reelle maltrise queM. Kirchheimer aborde le probllnne aussi ample que 
dramatique, et toujours actuel, de l'emploi par la machine etatique au pouvoir des 
procedes judiciaires a des fins politiques. Professeur de sciences politiques ala Columbia 
University, M. Kirchheimer apporte ici une contribution tres substantielle qui enrichira 
assurement la litterature sur la question. On ne saurait assez insister sur la haute qualite 
de son etonnante erudition, liee a un esprit juridique de premier ordre et a une rich esse 
d'informations presentees avec une louable objectivite, nuancee, il est vrai, d'un soup
\(on de cynisme. Il paratt presque impossible de proceder, dans le cadre limite d'un 
compte rendu, a nne analyse dt\taillee d'un ouvrage de cette envergure, dont la lecture 
offre une veritable mine d'informations et de reflexions. Nons nons bornerons done a 
faire ressortir quelques-unes des theses principales de l'auteur. 

A juste titre, M. Kirchheimer choisit comme point de depart la triste verite, maintes 
fois mise en lumiere par l'histoire mondiale, a savoir que tout systeme politique a ses 
adversaires on qu'il les cree dans le com·s du temps. Une des mesures frequemment 
prises pour les combattre est le recours aux organes de !'administration de la justice. 
D'apres M. Kirchheimer, les proces politiques prennent les trois formes-types suivantes: 
1 o celle ou un delit de droit commun fut commis dans un but politique et ou un proces 
mene d'une maniere efficace peut apporter des avantages politiques; 2° celle du proces 
politique dit classique. ou un regime donne cherche a incriminer son adversaire, 
mettant en cause l'activite publique de celui-ci afin de l'eliminer de la .scene politique; 
3° celle d'un proces politique << oblique » ou la manipulation habile d'armes telles que 
diffamation ou parjure peut jeter le discredit sur l'ennemi politique. 

C'est a !'analyse minutieuse du cadre historique, methodique et conceptuel de ces 
_trois formes de proces politiques, qu'est consacree la premiere partie de l'ouvrage, 

largement illustree de cas reels. On ne pent qu'admirer la finesse avec laquelle I' auteur 
y fait ressortir, entre autres, le problema juridique toujours delicat de Ia delimitation 
entre le delit de haute trahison et de Ia simple opposition ala politique gouvernementale. 

La deuxieme partie attirera encore davantage !'attention du juriste, car !'auteur y 
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analyse en detail les dramatis personae du proces politique, et en particulier le juge, 
!'accuse et son detenseur. Plusieurs pages de ce chapitre transplantent le lecteur dans 
1' Antiquite, car le professeur Kirchheimer n'omet pas d'enrichir de ses reflexions les 
donnees sur le deroulement du proces de Socrate, et de celui de Jesus. 

Mais c'est precisement ce chapitre qui risque de decevoir, voire de heurter le lecteur. 
C'est d'abord le fait de voir classe sous la denomination de proces intente par un 
~ regime-successeur >> le proces de Nuremberg, evenement unique dans l'histoire du 
monde en reponse a l'evenement unique que fut le crime des nazis. Ce terme aussi 
artificiellement subtil que cynique dans ce contexte, parait pour le moins difficilement 
applicable au Tribunal militaire international de Nurembel'g qui n'etait pas compose-
comme le veut M. Kirchheimer - des seuls quatre partenaires victorieux. C'est le 
monde civilise tout en tier, represente par les spectres des victimes, qui jugeait les grands 
criminels nazis, et c'est en son nom, au nom de la conscience mondiale, que fut rendu le 
jugement de Nuremberg. Certes, on connait les multiples critiques doctrinales, forcement 
steriles, du fondement de ce proces, portant sur la competence du Tribunal ; Ia defini
tion du crime contre l'humanite et de Ia guerre d'agression, ainsi que sur la retroactivite 
des elements constitutifs des delits. definis; sur !'application d'une procedure etran
gere, la procedure penale anglo-americaine au Continent ; sur le probleme du devoir 
d'obeissance a l'ordre ret;m, invoque par la defense- ,et beaucoup d'autres. 

On peut se demander pour quelle raison le professeur Kirchheimer se propose de 
revenir, une fois de plus, sur toutes ces mises en question nullement innocentes ? C'est 
un vrai choc d'autre part, que de voir !'auteur y ajouter le reproche du Tu quoque. 
Certes, les developpements ulterieurs pourraient justifier ce reproche auquel - comme 
le souligne !'auteur- pomTait seul echapper l'archange, descendant sur terre au jour 
du jugement dernier. II nons parait preferable de garder en memoire, avec respect et 
reconnaissance, le proces de Nuremberg et de le considerer comme un monument 
historique qui reste beau meme si le temps y a fait ressortir quelques defauts. L'auteur 
admet d'ailleurs que ce proces fut << une operation moralement et historiquement 
necessaire >>, tout en se demandant si un tribunal autochtone n'aurait pas ete plus 
approprie pour juger les crlminels nazis. Or, II faut esperer que le deroulement des 
proces recents en Allemagne, et surtout de celui des accuses du camp de concentration 
d' Auschwitz, a montre a M. Kirchheimer le contraire. Le proces de Nuremberg fut non 
seulement << une operation necessaire >>, mais aussi le seul exemple d'un « proces poli
tique » profondement juste, ou << le grotesque et Ia monstruosite >> de tout proces p.oli
tique, justement evoques par !'auteur pour d'autres exemples ne sauraient Hre applica
bles. En effet, comme le grotesque et la monstruosite consistent dans le fait, que Ie juge 
d'un proces politique est oblige d'affronter un accuse qui insiste sur Ia justesse de ses 
actes au nom d'une justice qu'il invoque, sur quelle << justice >> pourraient se baser les 
criminels du proces de Nuremberg ? C'est cette definition meme qui exclut ce proces 
historique de Ia categoric des << proces politiques >>, 

La derniere partie de l'ouvrage apporte une tres interessante analyse de ~ Ia justice 
politique modiflt~e », a savoir des problemes du droit d'asile et de Ia clemence. 

Le livre de M. Kirchheimer est presente de maniere a faciliter sa lecture, malgre Ia 
richesse des details, car trois index y sont inclus, dont un apportant une liste des cas 
juges par les tribunaux americains et discutes par !'auteur, un deuxieme qui contient 
une liste des noms, et tm troisieme qui est nne table des matieres detaillee. 

A. FLATAU-SHUSTER 
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KmoHHEIMER, 0. Political Justice: The 

Use of Legal Procedure for Political 
Ends. Princeton: Princeton University 
Press, 1961. Pp. xiv, 452. 

The term political justice as used 
in this book adverts to the utilization 
of the devices of justice to bolster or 
create new power positions. Its aim is 
to enlist the judiciary in behalf of 
political goals. In the first of three 
parts, the cases, causes, and methods 
of political justice are treated, the 
nature of the changes in the structure 
of state protection in recent years as 
contrasted with earlier practices being 
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initially defined. The political trial 
and the various types of legal repres
sion of political organizations are then 
considered. Resort to the courts may 
be of necessity, choice, or mere con
venience. The political trial may in
volve a common crime, the exploi
tation of which may be politically 
advantageous, or the subjection of an 
opponent to public incrimination or 
defamation, perjury and contempt. 
Causes celebres, like those of Caleb 
Powers for the murder of Governor 
Goebel in 1900, Joseph Caillaux for 
treason against France in 1918, and 
Reich President Friedrich Ebert's 
defamation action in 1924, are used 
illustratively. The nonconstitutional 
trials of Andre Bannard in Switzer
land, Otto John and Heinrich Agartz · 
in West Germany, and various de
fendants in Communist countries and 
Nazi Germany held after the second 
World War are described to dem
otlstrate how the area of politically 
prohibitable activity has been en
larged. That the trial is a manipulable 
technique in the process of repressing 
hostile groups, even within the fr;_,r:Je
work of democratic institutions, is 
affirmed in Part One's historical and 
analytical account of the forms of 
treatment applied by established 
regimes to opposition groups. 

In Part Two, the organizational 
and societal framework for judicial 
action within a constitutional and 
one-party regime is described. Here· 
there is much that will interest the 
student of comparative law, ranging 
from an account of judicial recruit
ment on the continent and in Anglo
American practice, through a con
sideration of varying approaches to 
the prosecution of political deviation. 
The judge gets the major portion of 
the attention; though an occasional 
participant in the community's vital 
policy actions, he checks, remodels, or 
forces changes through "interstitial" 
action:, invokable only when sought 
after. In the heterogepeous society, 
the absence o£ comm,only accepted 

starting propositions precludes impar
tiality; where there is homogeneity he 
may be a mere shuffier of legal tech
nicalities. Such is suggested to have 
been the case in the trial of the Amer
ican Communist Party in 1949, illus
trative of the international nature of 
the twentieth century political trial, 
serving, as it does, as a focal point 
for political strategy throughout the 
world. Within the Soviet orbit, to 
which this proposition necessarily 
applies, the goal is maximal harmony 
between judicial activity and official 
policy, with every case "ideally" de
cided in the light of the contribution 
renderable to the momentary pro
gram's fulfillment. Here the content 
of legality shifts to permit enforce
ment of norms deemed within "points 
of concentration." Germany's Na
tional Socialist regime is distinguished 
as never having had as its goal any 
basic change in property relationships 
and social stratification; the law's con
tinuity was insisted upon while its 
revolutionary features and innate law
lessness were conveniently· over
looked. Trial by fiat of· a successor 
regime, as exemplified by the Nurem
berg war crimes trial, is considered 
finally in Part Two, with attention 
specifically directed to four of the de
fense's rejoinders and the general 
question o£ jurisdiction in cases of 
this nature. 

Asylum and clemency, ~evices for 
the countermanding o£ the course o£ 
political justice and the frustration o£ 
its effects, are discussed and analyzed 
in Part Three, in the course of which 
practices and customs in different 
jurisdictions are compared. How the 
shifts in political constellations and 
usages affect the approaches o£ adjudi
cating and adjudicated, how they in
termesh with time-honored practices 
and traditional principles, and how 
they relate to the irreducible re
mainder beyond rational determina
tion are political issues to which atten
tion is directed. In the Soviet Union, 
for example, traditional nineteenth 
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century notions of political asylum as 
a noble service to be granted to the 
politically persecuted clash strikingly 
with a practice that predicates refuge 
upon the individual's serviceability to 
the party machine. Some vestiges o£ , 
hallowed tradition, that America is a 
haven to all comers, exist in the 
United States, although three decades 
of restrictive immigration policies 
have narrowed the scope of asylum 
chances. Great Britain most stead
fastly upholds a liberal asylum tradi
tion, while West Germany's Basic 
Law is permissive, but the list of 
countries neglectful of asylum prin-

. ciples is considerable. Necessarily, 
present day conditions involve govern
ments in economic, public welfare, 
and administrative headaches, dealing 
as they must with huge masses of the 
politically persecuted, but, as is the 
case with the clemency device, where 
some subjectivity seems warranted in 
the light of humanity's present per
formance, political asylum appears 
vindicable in a deeply divided world, 
setting, as it does, some limit to any 
regime's power. 

Professor Kirchheimer, by seeking 
to relate political content to juridical 
form and exposing it, performs, by 
this act alone, a notable service. Be
cause justice in political matters is 
more tenuous than in any other field 
of jurisprudence, and because our 
international professions rarely co
incide with our politico-national prac
tices, his use o£ materials from many 
sources to evolve a less diffuse notion 
of what surrounds us warrants an 
accolade. He convincingly develops 
the theses that every political re
gime has its foes; that courts sit in 
readiness to settle conflict situations, 
and in so doing, eliminate political 
foes according to prearranged rules; 
and that beyond their power to 
authenticate official action, the courts 
have become a dimension through 
which many regimes can affirm their 
policies and integrate the population 
into their politi~al goals. The sweep 

of his scholarship is immense; he 
ranges over Greek, Roman, Euro· 
pean, and American referents; he 
historifies, he classifies, he analyzes, 
he compares. His toughmindedness 
shows through in many a well
turned phrase and jugular charac
terization. But his direction, more 
often than not, seems uncertain, and 
his value system, more frequently 
than less, seems vague. Political jus
tice is on the one hand denigrated, 
and on the other, condoned. The 
"judicial space" within which it is 
found to be operative is not suf
ficiently defined to give to it a func
tioning personality. It is an "eternal 
detour, necessary and grotesque, 
beneficial and monstrous"; without 
political justice and the intercession 
of the judicial apparatus, the fight 
for political power "would be less 
orderly." It begins to fill all voids and 
in the process of being neutralized 
prompts evocation of the question 
whether it is not indeed consonant 
with justice. To this question an 
answer is wanting. One can under
stand why it is of importance for 
the Supreme Court of the United 
States to decide whether a question is 
justiciable or political; if the latter, 
the result, if one follows, is not of 
the Court's direct making. Why jus
tice should be subdivided in the pres
ent endeavor requires clarification, 
which may well be the very next 
undertaking that the author embarks 
upon. 

HILLIARD A. GARDINER 

PALMER, N. D. The Indian Political 
System. Boston: Houghton Mifllin 
Co., 1961. Pp. x, 277. 

India is undoubtedly the pivotal 
country in South Asia; where she goes 
politically and economically over the 
next decade will determine in large 
measure the fate of the rest of South 
Asia, and probably much of the rest 
of Asia as well. It is thus fitting that 
attention be directed to this addition 
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specifique et une continuite certaine, par
ticulierement en ce qui concerne les deux 
grands principes de base du leninisme, a 
sa voir la domination du Parti sur les 
masses, qui a comme but final la revolu
tioJi mondiale, et la negation de la liberte 
individuelle telle qu'elle est comprise en 
Occident, avec son corollaire economi
que : la lutte continuelle du Parti contre 
l'entreprise privee et contre !'accumula
tion de la propriete privee. 

Labedz et son equipe d'experts parlent 
trop brievement de cette continuite et de 
cette logique specifique du marxisme
Ieninisme officiel ; par contre ils nous 
entretiennent abondamment de !'autre 
aspect de la question, auquel nos obser
vateurs des problemes sovietiques accor
dent trop peu d'attention, a savoir les 
" girations >> de ~a pensee marxiste, dont, 
nous affirme la priere d'inserer, Labedz 
est un eminent specialiste. Ces « gira
tions >>· sont bien cntendu le signe du risque 
extr~me que court re marxisme moderne 
antileniniste, incapable, en depit du brio 
intellectuel de ses promoteurs, de se de
gager completement des contradictions de 
la doctrine classique. 

Apres une lecture complete du Revi
sionnisme - que doit entreprendre tout 
etudiant serieux du marxisme-leninisme
les restrictions imposees dans le passe aux 
philosophes sovietiques et maintenant aux 
philosophes des pays satellites, la serie des 
chasses aux sorcieres ideologiques, des 
purges et des auto-accusations philosophi
ques deviennent comprehensibles. Aussi 
comprehensible est la determination des 
ideologues sovietiques de coller a Unine, 
m~me si cela signifie en m~me temps 
!'abandon de Marx. 

C. Olguine 

OTTO KIRCHHEIMER : POLITICAL JUS
TICE. The Use of Legal Procedure 
for Political Ends. Princeton Univer
sity Press, Princeton, N. ]., 1961, 
452 pp. 

Comme son titre l'indique, le livre 
d'Otto Kirchheimer, justice politique, est, 
en m~me temps, une etude juridique et 
un traite politique consacres aux particu
larites des crimes politiques et aux diffe
rentes fas;ons de les combattre. Ce livre 
est profondement actuel, tant par son 
sujet que par son contenu. La vaste eru
dition de !'auteur lui a pennis de con
duire son investigation sur la base non 
seulement des evenements des dix der
nieres annees, mais encore de ceux d'un 
passe lointain. Le lecteur peut ainsi com
parer et apprecier la pratique de ce passe 
lointain avec les moyens dont on use de 
nos jours -pour !utter contre les crimes 
politiques, avec ou sans !'aide des tribu
naux. 

Citoyen allemand, !'auteur est particu
lierement familiarise avec la pratique de 
la justice politique en Allemagne, non 
seulement sous le regne du nazisme, mais 
aussi, apres la gu(!rre, en Republique De
mocratique Allemande. Ne sachant pas le 
russe, il n' a indus dans son travail tres 
substantiel aucun chapitre concernant la 
justice politique sovietique, mais parle 
beaucoup de l'Etat totalitaire en general 
et de son systeme de repression des oppo
sitions politiques. Cela le dispense d'un 
examen detaille de la pratique judiciaire 
sovietique, d'ailleurs bien connue pour 
avoir ere deja abondamment decrite. Ce 
que nous apprenons ici de la pratique 
judiciaire en Republique Democratique 
Allemande est parfaitement suffisant pour 
nous permettre de juger le systeme judi
ciaire de n'importe que! pays au pouyoir 
des communistes. 

Comme le montre Kirchheimer a bon 
droit, c'est sous Staline, a plus d'un titre, 
que l'asservissement de la justice a la re
pression des oppositions . politiques at
teignit son point de perfection. Mais la 
Yougoslavie aussi a connu de semblables 
prod~s, et ceux de la Republique Demo
cratique Allemande sont des modeles en 
matiere de preparation d'une affaire ou 
la sentence est fixee d'avance. 
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loi deviennent trop frequentes, le pouvoir 
ne peut plus les chatier toutes et ne pour
suit plus que ceux qui se preparent a 
1' « insurrection ouverte » (p. 241 ). 

Comment sortir des contradictions et 
des conflits d'opinion sur les voies bonnes 
ou mauvaises menant a la rMorme de 
l'ordre existant, sur la necessite ou la 
nocivite des projets et programmes propo
ses ? Pour cela, il suffit de confronter les 
regimes totalitaire et democratique. Kirch
heimer definit le premier comme un sys
teme ou la libre· emulation des idees et 
des forces sociales est frappee d'anatheme, 
ou une planification et une direction cen
tralisees remplacent les associations libres, 
mises hors la loi (p. 295). Le droit se 
transforme en instrument du pouvoir et 
chaque individu doit conformer sa vie et 
son activite au plan impose d'en haut. 

Qu'est~ce que la loi, queUes sont les 
sources du droit ? En Republique Demo
cratique Allemande,. dont le regime est 
cite par l'auteur comme modele de sys
teme totalitaire, le pouvoir executif consi
dere la loi inscrite dans la constitution et 
n'importe quelle circulaire administrative, 
n'importe quelle resolution des oxganis
mes dirigeants, n'importe quel discdurs 
d'un chef du regime, n'importe quel ar
ticle paru dans l'organe officiel du Parti, 
voire n'importe quelle conference explici
tant quelque- point important de la doc
trine communiste comme egalement impe
ratifs (p. 297). La legalite, nous dit 
l'auteur, represente, dans ces conditions, 
une combinaison de la loi et d'une inten
tion. Le juge n'est qu'un fonctionnaire 
entre d'autres, et i1 doit, comme tous, 
suivre strictement a la fois les ordres et 
les <<signaux << donnes d'en haut et mon
trant la direction politique. 

Au contraire, un Etat fonde sur le droit 
se born:e a contenir les oppositions dans 
des limites garantissant la securite et 
l'ordre. L'opposition beneficie de la pro
tection de la loi, mais par la m~me s'im
pose a elle la conscience qu'elle doit rester 
dans les limites de la loi. La constitution 

de la Cinquieme Republique donne au 
president de la Republique le pouvoir de 
mettre le parti communiste hors la loi, 
mais de Gaulle n'a pas use de ce droit. 
Le respect de la h~galite par l'une des 
parties incite 1' autre a rester elle aussi 
dans le cadre de la loi. Au contraire, les 
violences commises en Algerie et en Fran-

·'ce par l'O.A.S. ont provoque \ll1e inevi
table reaction de contre-terreur. La jusc 
tice politique, dit Kirchheimer pour con
clure, sert les interhs de la politique, mais 
ce service peut prendre des formes diver
ses. En regime totalitaire, le juge, devant 
une affaire politique, cherche la decision 
desiree par le pouvoir, alors que le juge 
d'un Etat fonde sur le droit garde la 
liberte de ses moyens d'action et s'inspire 
non de ce qui est necessaire au pouvoir 
a un moment donne, mais de ce qui peut 
rester une decision valable aussi pour 
l'avenir (p. 424). 

Le probleme des d61its politiques est 
complexe, car la politique fait irruption 
dans le domaine de la jurisprudence cha~ 
que fois qu'une ·affaire touche la defense 
du regime existant et les pouvoirs qui le 
representent. Kirchheimer a raison de 
joindre a son livre deux chapitres speciaux 
et tres substantiels qui traitent du droit 
d'asile, dont l'usage est si frequent de nos 
jours, ainsi que du droit de grace ou 
d'amnistie, qui sont, dans une certaine 
mesure, des compensations au systeme de 
repression des ennemis d'un regime exis
tant. Mais i1 manque a son livre certains 
principes conducteurs de lege ferenda : 
il am·ait pu souligner que ne peuvent de
meurer impunis des crimes contre les lois 
protectrices de principes moraux essen-· 
tiels, comme celles qui poursuivent le ter
rorisme et la trahison ; mais qu'une oppo
sition qui n'a pas recours a la force ne 
peut, en aucun cas, ~tre conside1·ee comme 
un crime ; que le systeme du parti unique 
est la base du regime totalitaire antidemo
cratique, violant le droit du peuple d'ex
primer librement sa volonte, et que, vu la 
situavion internationale, aucun Etat ne 
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testimony of witnesses will not take place as anticipated. In the political 
trial, it is imperative that witnesses reenact their predetermined roles with 
scrupulous fidelity, otherwise the political message which the trial was 
intended to communicate will be lost. (pp. 110-12) 

The use of the legal process to suppress groups who dissent in principle 
from an established regime "has been directed so far against small groups 
of little importance in domestic affairs .... Open repression ... is bound 
to miss the target and repel friends when the persecuted group assumes 
the stature of a mass movement, controlling a large segment (say, more than 
twenty percent) of the popular vote .... Even if a combination of social 
and economic pressure and police operations were enough to enforce the 
ban, there might be enough resistance to throw the judicial machinery out 
of gear and cancel what is the benefit of limited repression, the chance to 
preserve intact the legal process and the framework of democratic institu
tions." (pp. 159-60) 

The degree of consensus of a society upon a single value system or, put 
in opposing terms, the heterogeneity of a society in terms of its sharing of 
values a~d the priority accorded values, is a factor of first importance in 
the viability of its legal system. The author develops this principle as 
follows: "The meaning of legal consciousness in a heterogeneous society 
thus offers special problems. If no informal consensus exists on fundamental 
community issues, the judges cannot play their traditional role in realizing 
the community value structure and pointing it up in relation to specific 
issues .... Impartiality presupposes a commonly accepted starting pro
position. If as his point of departure the judge uses propositions which 
are emphatically rejected by substantial elements in the community, he 
will not be able to rely on the presumption of obedience owed to his office, 
even if he can show that he has adhered with some consistency to his initial 
proposition." (p. 215) 

Dissent from the politics of an industrial society will reject the ethic of 
conformity and embrace instead loyalty to a group or cause: "The politics 
of an industrial society have often become a rational interplay of interest 
organizations whose outward form is a gigantic and permanent popularity 
contest. Members of the legal profession functioning as custodians of the 
political game must themselves conform to its rules and precepts. Why, 
then, should anyone else be privileged to reject the prevailing political 
framework and insist on recreating politics in the image of a community 
resting on loyalty to group or cause rather than on rational, civilized, if 
uninspiring, calculation of profit and loss?" 

The lawyer's task in a political trial taking place in a mechanized, 
standardized, conformist society is to use "creative ingenuity ... in whipping 
diffuse elements of a given situation into convincing enough shape to obtain 
a favorable reaction for his client." (p. 243) A functionary of the Czech 





680 MICHIGAN LAW REVIEW 

political mechanism employed in such cases is unfortunately very clear, the 
legal formulas to cover and repress such actions remain problematic. In the 
absence of a world authority to establish the boundary line between atrocity 
beyond the· pale and legitimate policy reserved for the individual state, 
the French government and its Algerian foes, the South African government 
and the representatives of the downtrodden negro and colored population, 
not to mention the Hungarian regime and its adversaries and victims, might 
continue to have a very different viewpoint on the meaning of the concept." 
(p. 326) 

The final appraisal of Nuremberg is that: "The concrete condition 
under which the Nuremberg litigation arose and the too inclusive scope 
of the indictment may make it difficult for us to separate the circumstantial 
elements which it shares with all other successor trials from its own lasting 
contribution: that it defined where the realm of politics ends or rather, is 
transformed into the concerns of the human condition, the survival of 
mankind in both its universality and diversity." (p. 341) 

The concluding portion of the book is entitled "Political Justice 
Modified: Asylum and Clemency." It embodies a "search for rational 
elements in asylum and clemency practice." (p. 349) 

This review has summarized the highlights of the author's thesis to 
demonstrate the thoughtful, analytical manner in which data of political 
trials are employed to develop in a creative way significant principles and 
propositions in political and legal theory. The literature of law and 
jurisprudence has only episodically and tangentially dealt with the problem 
of the political trial, which the author investigates with such thoroughness. 
This study focuses directly upon the principal aspects of the problem and 
is a most important contribution. 

Kenneth S. Carlston, 
Professor of Law, 
University of Illinois 

l. 
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Three long essays on mental hospitals-gener
ally from the point of view of an inmate
preceded by an essay "On the Characteristics 
of Total Institutions." The materials pr.esented 
in the studies of mental hospitals are of con
siderable interest and raise significant questions 
about the effect of hospitalization on therapy. 
The introductory essay, however, is far more 
speculative in character and finds Goffman en
gaged in attempting to discover a "solid frame
work bearing on the anatomy of this kind of 
social animal." The "social animal" is the "total 
institution"-"a place of residence and work 
where a large number of like-situated individu
als, cut off from the wider society for an ap
preciable period of time, together lead an en
closed, formally administered round of life" and 
Goffman draws his materials from accounts of 
life in nunneries, pflsons, military establishments, 
and concentration camps, as well as mental 
hospitals. The analogies which result between 
nuns, mental patients, soldiers, prisoners and 
mother-superiors, nurses, officers, and wardens 
are tempting, but doubts remain as to their 
"solidity." 

: GoFFMAN, ERVING. Encounters: Two Studies in 
the Sociology of Interaction. (Advanced Studies 
in Sociology, Vol. I.) Indianapolis, Ind.: Bobbs
Merrill Co., 1961. Pp. 152. $1.95. 

Two studies of a species of "face-to-face inter
action" which Goffman chooses to call "focused 
interaction," "Focused interaction occurs when 
people effectively agree to sustain for a time a 
single focus of cognitive and visual attention, 
as in a conv,ersation, a board game, or a joint 
task sustained by a close face-to-face circle of 
contributors." The first of the two papers 
("Fun in Games") "approaches focused gather
ings from an examination of the kind of games 
that ar.e played around a table," the second 
("Role Distance") "through a review and criti
cism of social-role analysis." 

HUTCHINS, ROBERT MAYNARD, and ADLER, MORTI
MER J. (eds.). The Great Ideas Today. Chicago: 
Encyclopaedia Britannica, 1961. Pp. viii+562. 
$8.95. 

The formula for the construction of this book 
(the first of an annual series) is to combine 
the Britannica Book of the Year with The 
Great Books of the Western World. The results 
are unusual, but not so alarming as might be 
anticipated. There are hundreds of pictures (in
cluding some in gorgeous technicolor) ; the 
"Great Debate of the Year" ("Is democracy 
the best form of government for the newly 
formed nations?" discussed by William 0. 
Douglas and Peregrine Worsthorne); a review 

of world affairs during the year by the editors 
(in which The Federalist, Plato, Aristotle, and 
Herodotus are used to illuminate the pr.esi
dential election) ; a review of significant de
velopments in literature (Mark Van Doren) ; 
physical sciences and technology (Walter Sulli
van), social sciences and law (Edward Shils), 
biology and medicine (Gilbert Cant), and 
philosophy and religion (George P. Grant) ; and 
finally additions to the Great Books Library 
of complete works by Dewey, Einstein, Moliere, 
and Toynbee. A sophisticated and mbane pro
duction for a large audience. 

KmcHHEIMER, OTTO. Political Justice: The Use 
of Legal Procedure for Political Ends. Princeton, 

~J::{s:~~~~~-~~~ity ~t-!961. Pp. xiv+ 

A study of "the most dubious segment of the 
administration of justice, that segment which 
uses the devices of justice to bolster or create 
new power positions." Not a collection of cases 
or a history, but an attempt to "relate the 
political content to the juridical form under 
which cases take place." A massive, systematic 
study raising fascinating and important ques
tions. 

KISSINGER, HENRY A. The Necessity for Choice: 
Prospects of American Foreign Policy. (Anchor 
Book A282.) Garden City, N.Y.: Doubleday, 
1962. Pp. xii+387. $1.45. 

In this book, originally published in 1960, Kis
singer pres.ents crisp, sharply reasoned doc
trines about deterrence, limited war, Germany, 
NATO, negotiations, arms control, political evo
lution, the new nations, and the relation of the 
intellectual to policymaking. In general, the 
author stresses the necessity for making many 
hard choices, the fact that there are no easy 
solutions to any of the problems involved, and 
his conviction that there is not much room for 
either error or indecisiveness. 

KocH, ADRIENNE. Powers, Morals, and the Found
ing Fathers. (Great Seal Books.) Ithaca, N.Y.: 
Cornell University Press, 1961. Pp. ix+158. $1.95. 

A volume assembling "a group of essays that 
have appeared in various journals over a peri
od of ten years." A study of five "philosopher
state~men"-Franklin1 John Adams, Jefferson, 
Madison, and Hamilton-centered on the rela
tion in their thought of the "supposedly con
tradictory" terms "power" and "morals." Ar
gues, in fact, that "the republican exp.eriment" 
of the American union "can still serve as a 
model to all the world, as the founding fathers 
hoped, be~ause they, by their joint activity, saw 
the necessity for the constant balance and ten
sion of power and morals.'' 
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Revue F'ranqaise de Science Politique 

sans renoncer a !'analyse minutieuse? II !'a resolue par un compromis qui a 
l'avantage de rendre Ia lecture a Ia fois variee et constamment interessante, 
et !'inconvenient de faire perdre parfois le fil du developpement, retenu qu'on 
est pendant un long moment par !'expose detaille d'une affaire part!culiere. 
L'auteur entremele en effet !'expose synthetique et Ia presentation par Ia 
methode des cas. C' est ainsi que, sur !es six sections du chapitre III, « Le 
prod~s politique », cinq sont systematiques. Mais apres « Proces politique et 
proces criminel » et « Le proces pour meurtre comme arme politique », on 
trouve « Etudes de cas pour Ia signification de Ia trahison » avec une presen
tation originale de deux proces celebres, !'affaire Caillaux ou le cas de 
«!'opposition comme trahison » et le proces en diffamation intente par le 
president Ebert contre un journaliste de droite; Parfois, c'est Ia majeure partie 
d'un chapitre qui est consacre sinon a une seule affaire, du mains a un setil 
pays : le chapitre « Le " centralisme democratique " et !'integration politique 
du judi claire» porte presque uniquement sur I' organisation de Ia justice en 
Allemagne de !'Est et Ia moitie du chapitre « Jugement par ordre du regime 
successeur » parle du proces de Nuremberg. Mais qu'il s'agisse d'expose syste
matique ou d'analyse de cas, jamais Kirchheimer ne verse ni dans !'abstraction 
gratuite ni dans le recif anecdotique. 

Le livre est divise en trois parties inegales, Ia troisieme traitant de deux 
sujets qu'on ne .rattache pas d'habitude a Ia justice politique : le droit d'asile 
et Ia clemence, cette derniere incluant les divers types d'amnistie. Qu'est-ce 
qui caracterise done cette justice politique dont le contenu et les methodes 
sont etudies dans Ia premiere partie? C'est une justice ou «!'action de Ia 
Cour est mise en .oeuvre pour exercer une influence sur Ia distribution du 
pouvoir politlque ». Cette action peut etre amenee par un gouvernement contrr 
ses ennemis politiques, par un regime contre ceux qui le mettent en cause, 
par les adversaires des gouvemants pour les discrediter, etc. L'utilisation 
de Ia procedure est parfois plus detenninante que le contenu de !'accusation 
p9ur savoir s'il y a proces polit!que (affaire Calas, affaire Kravchenko, etc.) 
De plus, l'etat de !'opinion, Ia nature de l'ideologie dominante, les mecanismes 
institutionnels eux-memes interviennent sans cesse dans !'elaboration et !'inter
pretation de Ia loi. Ainsi le simple desir d'un changement constitutionnel a 
longtemps ete considere comme un delit. Dans Ia plupart des pays « occiden
taux », il n'en est plus ainsi. En revanche, toute une philosophie juridique 
de I' atteinte a Ia surete de l'Etat, de Ia subversion non seulement executee 
mais projetee s'est developpee dans les Etats qui se veulent les plus liberaux. 
Kirchheimer analyse Ia loi federale suisse de 1950 et l'a!Iaire Andre Bonnard 
qui en est resultee (un .professeur a l'Universite de Lausanne avait communi
que des renseignements sur Ia Croix-Rouge suisse au Mouvement de Ia 
Paix). II s' etend plus longuement sur I' etrange situation de Ia Republique 
federale face a l'Allemagne de !'Est, etudiant notamment les a!Iaires John et 
Agartz. II consacre un chapitre entier a « Ia repression legale d'organisations 
politiques » en partant de nombreux cas du xrx" siecle pour aboutir· a un 
'examen serre des criteres de repression utilises contre les groupements con-
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PoLITICAL JusTICE; The Use of Legal Procedure for Political Ends. 
. By OTTO KIRCHHEIMER, [Princeton University Press; Lon

- /'' ~on: Oxford University Press. 1961. xiv and 452 pp. (with 
t Index). 68s. net.] 

Tl:ns is an important book. Although much has been written on political 
justice and many aspects of it have received close study I am not aware that 
any full length study of it has previously been made, at any rate in English. 
The book, as appeal'S from its sub-title, is concerned with the interplay of 
politics and law, 01• rather of politicians with the lawyers of whom they make 
use for the purpose of overcoming their political opponents. The author is 
exceptionally well equipped for his task, to which he brings a wide general 
culture, long experience of the working of an important civil law system (that 
of Germany during the inter-war period, a time of considerable tension), and 
a subsequent career of distinction as a professor of political science at 
Columbia University. 

Politics and justice are uneasy, indeed unhappy, bed-fellows. To the 
layman political justice is a contradiction in terms, and few lawyers would 
disagree with this opinion. Moreover, most people would say that there never 
has been a time when political injustice was more rampant and blatant than 
it has been in the present century. Professor Kirchheimer's study is mostly 
concerned with the history of our own times, but his book frequently harks 
back to earlier periods, even as far as classical Greece and Rome, and what 
he has to say about those ages suggests that we in our time have been no 
worse off, indeed perhaps rather better; for over the years methods of temper
ing the wind to the shorn sheep have been perfected, and have come into more 
widespread use, however sporadic and fitful this may have been. Moreover, 
difficult as it may be to pierce the fog of propaganda and counter-propaganda, 
the fact that the eye of the world is easily turned to any area in which 
injustices are alleged to be occurring is undoubtedly not. without its effect. 
Thus, when the International Commission of Jurists issues one of its reports 
the Press coverage is very wide, and the reactions of the parties reported 
upon show a noteworthy sensitivity to criticism. 

In theory, political justice is concerned with the protection of the state 
against its internal enemies who may of course include external foes who have 
planted themselves within the territory of a state for ease of operation. In 
practice, of course, a social class which has secured power, or even a set of 
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party politicians, may equate themselves with the state for purposes of 
protecting their own interests. It is naturally the second type of political 
justice, in practice almost invariably unscrupulous, and often cruel in addition, 
which attracts the hostility of the historian or the contemporary critic. But 
actually the worst excesses have often occurred with the support of the mass 
of the community at times when a state has in fact been in peril; for the 
maxim sal!us popuU suprema lew is apt to give carte blanche for oppression, 
and Professor Kirchheimer gives many instances of this. 

The analysis is divided into three major sections. In the first the author 
is concerned with the actualities of political justice which in effect centre round 
the destruction or weakening of opposition groups, either by bringing the 
leaders to trial or repressing them, perhaps by flat-out methods, perhaps by 
sapping and undermining: these latter may be administrative, but more likely 
will bring in some semblance of legality, for as de Toqueville observed in a 
passage of profound insight which Professor Kirchheimer quotes at the very 
forefront of his work, the opinion of mankind grants authority to the inter
vention of courts even when the substance of justice has long evaporated from 
their operations. 

The structure of state protection has varied a good deal down the ages, but 
in the era of constitutionalism it became pretty well accepted in modern states 
that regard should be had to legal process, and even in the totalitarian era 
lip-service has continued to be paid to this principle. 

Professor Kirchheimer has some shrewd, if rather unkind, remarks to make 
about the attempts of conventional lawyers to evade the issue of the political 
trial by the contention that it is not to be differentiated from an ordinary 
criminal trial. He contends that the identical character of the procedure should 
not lead to confusion as to the objectives being the same. It might peJ·haps 
be said that the more liberal the state the more the two types of trial 
approximate, and certainly in England it is a narrow run of cases which could 
qualify for the distinction, since our political trials are now almost invariably 
framed under special statutes, sedition cases having become exceptional. 
, Professor Kirchheimer, however, has no difficulty in producing examples of 

political trials from modern liberal states. Thus he gives a fascinating account 
of how Clemenceau was able to immobilise his opponent Caillaux, the chief 
protagonist of a negotiated peace during the First World War, by an 
accusation of treason, never of course tried out. 

More generally useful in liberal states because it does not require war, or 
near war, conditions to get it going, is the libel suit. To goad a political 
opponent into an action for libel is an old trick, and one for which left wing 
politicians should seldom, if ever, fall. Should they do so, they will not only 
impe1•il their own careers, but may well prejudice the political standing of the 
party to which they belong. The Ebert case, fascinatingly unravelled here, is 
a classical instance of this: it undoubtedly helped to bring the Weimar 
Republic and all that it stood for into disrepute. Professor Kirchheimer 
stresses how political propaganda can be magnified via court-room proceedings 
in a mass democracy where a cheap Press is at the disposal of the politicians 
conducting the offensive. 

How the area of prohibited activity may be enlarged so as to bring 
opponents within 'the net of the law is shown in the next section; though the 
operators must be pretty wide-awake or the weapon may turn in their hands. 
This of course happened more than once with the Nazis. 

Trials are not effective for these purposes unless held in public, or at any 
rate partly so. And in the modern period this means on a world stage where 
something may go wrong with devastating results. So on the whole the 
opposition parties will be repressed by other means. How far these other 
means should be legal, superficially at any rate, may be difficult to judge. 
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The various factors involved in such decisions are most interestingly analysed 1' 
by Professor Kirchheimer in the fourth chapter. 

In Part II, which is the longest in the book, the author deals with what 
most lawyers will regard as the most fascinating and worrying area of his 
subject; that is the personal part played in all this business by judges, lawyers, 
and others who are brought in to administer the so-called justice. Many 
aspects of this side of the matter, which will probably not have occurred to 
English lawyers, are brought out here, such as the peculiar vulnerability of 1 

most Continental judges, whose careers are entirely in the hands of the 
political administration, to pressure from that source. Professor Kirchheimer 
has much of interest to say on the subject of the selection and promotion of 
judges in the light of this political problem. 

In totalitarian states the show of impartiality on the part of the judiciary 
is hardly maintained, and it is here where " democratic centralism " is the 
slogan that the most obvious injustices are apt to occur. Nevertheless, the 
situation is only superficially simple, and much light is in fact thrown upon 
"the nature of law and the judicial function" even in the unsavoury 
surroundings of Nazi and Stalinist repression. 

In this section of his book Professor Kirchheimer devotes a great deal of 
space to a rather elaborate discussion of the legal activities of successor 
regimes. The increasing importance of the political trials held by victorious 
nations after wars, or by successful parties after civil wars, is in itself a 
recognition of the place which justice holds in the minds and hearts of men. 
Successor regimes have been sensitive to this, but they are even more sensitive 
to the need for the maintenance of their prestige. This means that the trials 
must result in convictions, at any rate in the more important cases. There 
has of course been a flood of argument on this subject since Nuremberg, and 
Western writers have tended to be apologetic about the whole business. 
Professor Kirchheimer in a moving passage puts the subject back where it 
ought always to have been, in the sphere of justice. We are searching, he says, 
"for a fundamental notion to which all groups and nations must at least 
submit, if not always subscribe. Respect for human dignity and rejection of 
the degradation of human beings .... " All that he has to say in this chapter 
is worthy of close. attention. 

Fascinating and thought provoking as are the earlier parts of this book 
it must be confessed that they make gloomy reading. In the third part we 
get some relief, for Professor Kirchheimer here discusses those elements which 
have from early times acted as a break in many of the worst periods of 
political injustice. I hope that I shall not be regarded as cynical when I 
mention that this is very much the shortest section of the book. The most 
important of these, legally speaking at any rate, is asylum. And it is 
characteristic of the author's wide-ranging scholarship that he introduces this 
subject with an incident from Herodotus. Asylum was of course well recog
nised in classical times, but legally it has always been a "pe1·plexing subject." 
Recognition as a "right" in the UniveJ•sal Declaration of Human Rights 
possibly enhances its prestige as an institution, but it may be doubted whether 
this has been of any real help to any one refugee, and as Professor Kirch
heimer himself points out, changing concepts in relation to extradition have 
in the atmosphere of ideological struggle and the cold war done a g-reat deal 
to weaken the value of asylum. In Great Britain, which formerly prided itself 
upon being a refuge for the politically oppressed, political defences to extra
dition applications seldom seem to succeed, and one feels that the old liberal 
ttitude of our courts has been a casualty of the cold war, if indeed it had 

t become moribund in an earlier generation. 
'Jlemency is of course another possible outcome of a political trial, and does 

ct occur from time to time, though it must be confessed that it seems 
likely to occur on the other side of the iron curtain than in the West. 
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However, it is not at all easy to assess the genuineness of the mercy element 
in the release by the Russians of such offenders as Gary Powers: clearly the 
political propaganda value of clemency in these cases is high, and Communist 
states seem to be much less merciful to their own nationals. On the other 
hand, it is unfortunately clear that from Sacco and Vanzetti to the Rosenbergs 
and Morton Sobell the record of the U.S. administration has been of the 
merciless type which one associates with fear, and a haunting doubt of the 
moral validity of one's case. Homo homVnis Vu,pus. 

c. 
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1(\A POLITICAL JUSTICE: THE USE OF LEGAL PROCEDURE FOR Po-e LITICAL ENDS. By Otto Kirchheimei'. Princeton: Princeton Uni
versity Press. 1961. Pp. xiv, 452. $8.50. 

In the classical sense all justice dispensed by state authorities 
is political justice. But that is not the way in which the term is 
used by Otto Kirschheimer, professor of political science at 
Columbia University and member of the graduate faculty of the 
New School for Social Research. In this study he is concerned 
with "political justice" as conceived traditionally by European 
writers, namely, as a shorthand way of describing the employment 
of the machinery of justice, but especially trials, to protect or 
advance the position of those who hold power within the state. 
His method is comparative and analytical, with materials drawn 
from Germany, East Germany, France and Italy, and with slighter 
attention given to the experience in the Soviet Union and the 
United States. The author's range is wide and deep, for although 
his primary emphasis is on post-World War II developments, he 
draws data from earlier periods in history in order to show more 
clearly the distinctive qualities of political justice in the modern 
era. The wealth of materials concerning political trials in the 
modern European setting, much of it unavailable to non-specialist 
American readers, would be sufficient in itself to stamp this a 
work of importance. 

But perhaps the very richness of materials, the frequent inter
jection of unfamiliar references, as well as a rather formidable 
literary style, will deter many readers. Perhaps too, the author's 
high degree of success in maintaining a value-free, almost cynical 
approach to various political-legal issues will tend to weaken the 
book's overall impact for most readers. There are few exceptions. 
Kirchheimer concludes, for example, that the Nuremberg trial of 
Nazi leaders, while deficient in a number of important respects, 
represented "the feeble beginning of transnational control of the 
crime against the human condition" which "raises the Nuremberg 
judgment a notch above the level of political justice by fiat of a 
successor regime." (at 341) Such judgments are rare in this book. 
For the most part the author is content to describe the forms of 
political action directed against those who allegedly have posed 
threats to the security of the state, taking note of the position of 
the various participants, the defendant, his counsel, the prosecutor 
and the court. Only rarely does he touch the crucial question of 
whether a proceeding was necessary in order to protect a legitimate 
interest or was fair in form and in result. 

Perhaps the very term "political justice" is unfortunate be
cause too broad and heavy with invidious connotations. When, as 
used here, it encompasses communist trials in a system where 
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most crimes are political offenses, trial of former political leaders 
by successor regimes, as in the international proceedings. at Nuren
berg, and a wide variety of other offenses ranging from trials of 
assassins to Smith Act cases in the United States, there is a ten
dency for the important and the trivial to blur, and for defensible 
judicial action to become confused with proceedings that have only 
the faintest association with a system of justice. For it must be 
true that certain actions taken in defense of the state are ap
propriate and just. If not, the whole process by which a society 
seeks to act through political instrumentalities becomes a gro
tesque game and the concept of law is rendered meaningless. The 
liberal tradition of the Western nations envisages a wide area of 
freedom to protest and to work toward peaceful replacement of 
a government in power and significant changes in the political 
system itself. The efforts in American law to devise a suitable 
test distinguishing permissible political action from that which 
need not be tolerated by the state is a familiar story. It may well 
be that the line drawn against political agitation by the Supreme 
Court in 1951 marked an unnecessary interference with a political 
force that has never posed a serious threat to our political institu
tions. But even under the clear and present danger test it is pos
sible to envisage situations in which a larger and more forthright 
group than the American communists have been in the past might 
be deemed a sufficient threat to justify conviction of its leaders 
or suppression of the group's organized activity. 

Clearly a state is under a duty to oppose assassination and 
violence as an accepted form of political protest. If an unjust or 
corrupt regime is to be overthown, however, how can it be accom
plished save by resort to violence? Is defense by the state justi
fied? In positive law the answer must be affirmative, but relying 
on the judgment of history to vindicate acts that superficially 
viewed appear unlawful, the revolutionary group appeals to a 
different and higher law. And thus, many revolutionary efforts 
will be judged not merely illegal but unjust in their attempt to 
destroy a legitimate government. 

To an American reader, the frequency of examples of "politi
cal justice" in continental Europe in the modern era may give 
cause for excessive self-congratulation. It is true that in Great 
Britain during recent centuries and in the United States there 
have been relatively few occasions when the state has been seriously 
threatened by political opponents, at least if one conveniently 
overlooks the events of 1861-1865, although the generosity of Lin
coln and Johnson in dealing with defeated leaders of the Con
federacy contrasts sharply with the harsh reaction of political 
leaders in comparable European episodes. But it has been the 
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lack of serious internal threats that has made possible the rela
tively clear British and American record. British repressive ef
forts toward political enemies have taken place in territories far 
removed from the homeland. And as our handling of Japanese
Americans in World War II showed so well, we are not too scru
pulous about the course of justice when a danger is thought to 
exist. But fortunately we have not been a divided nation, apart 
from the Civil War trauma. In short, we should be grateful for 
the various circumstances which have made possible in the United 
States and modern Britain thus far a continuing consensus on the 
goals and values of our system. The adherence to "rules of the 
game" which require our defeated parties and their leaders to 
accept the result of free elections arises from the general health 
of a free society, rather than some special wisdom or sense of 
restraint where actual or potential political offenders are to be 
dealt with. Kirchheimer's study should, at the least, make us more 
alert to the dangers of misuse of justice in the United States to 
destroy the political and social enemies of those in power. The 
vivid history of "political justice" in seventeenth-century England 
shows how deep-seated political and social divisions will inevitably 
have an adverse effect on the administration of justice. 

One further thought arises from a reading of Kirchheimer's 
interesting study. Perhaps the comparative method which is so 
fruitful when employed in a limited way is less successful when 
employed on a large scale as in this study. By making impossible 
any delineation of the deeper strands of historical and cultural 
development, and analysis of the complexities. of social, economic 
and political life which distinguish one people from another, the 
reader gains only a superficial impression of causal factors. Only 
readers with an intimate knowledge of the history and social in
stitutions of the nations whose experiences with political justice 
are described in this work can appreciate fully the significance 
of many of the author's subtle insights. On page after page too 
many judicial events seem to happen almost by chance because 
the causes are too deep and complex to permit detailed explana
tion. It is because he touches on so many themes that go to the 
very heart of political philosophy that one wishes the author had 
permitted himself a somewhat fuller role as political analyst and 
commentator. But no reason exists why the reader should :refrain 
from assuming that role, stimulated as he must be by this wide
ranging account of the frequently tragic and unjust efforts to use 
the forms of justice to achieve political objectives. 

WILLIAM M. BEANYt 

tProfessor of Politics, Princeton University. 
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spccifique ct une continuid c-:n,,in,::, par
Ticulieremcnt en ce qui conccrnc le~. deux 
brands principcs de base du l~nini;,ne, a 
sa voir la domination du p,,nh, sur les 
masses, qui a comme but final b revolu
tion mondiale, et la negation de h liberte 
individuelle telle qu'ellc est Ct)•nprisc en 
Occident, a vee son corollairc.: ~conomi-· 
que : la lutte continucllc du :P:ct·ti contrc 
l'entreprise privee ct contre l\tcctm1ula
tion de h proprier6 privee. 

Labedz C\: son equipe d'experts p:trlent 
trop brievcment de cettc cominuice ct de 
,;_:etc ;ogiquc spccifique du m~,,·xisme-
!:·,linisme officiel ; par cone;, ils nous 
<':lt:rdienncnt abondammcm; de 1'autre 
,,:;pect de b question, <euqt:ci nos obser
. :ucurs des problcmcs "'v:el.i,~u.:.· accor
.cnt o:rop pcu d'attention :\ s:tvuir lcs 

,_).r: .. rio1·~s >> de lfa pcns6c n1~-:r . ..i::. ... ~, Llont, 
:HJs aHirme b pricre d'i,1serer, Labedz 

c~t un ~-rninent specialiste. Ce:; "' gira
. :(ms " som bien cntendu lc signe du risque 
,;::-;t:;·(::::c '>h' court lc marxisme modcrnc 
-~·nii~niJti:-.~· .. :, incapable, en dCpit du brio 
· .·. ~dlccc .. .. " scs promoteurs, de sc de-

~-:·:- en 't·:nt des contradictions de 

' _,;cs tm...: ,ccLure complete du Rf:vi
.i:<mnisme - que doit cntreprendr.:: wut 
0tudiant serieux du marxisme-leninisme
lcs restrictions imposees d:tns le passe aux 
philosophes sovietiques et maintenant aux 
philosophes des pays satellites, la s6ric des 
chasses aux sorcieres idcologiques, des 
purges et des auto-accusations philosophi
ques deviennent comprehensibles, Aussi 

·comprehensible est !a determination des 
ideologues sovietiques de coller a Unine, 
n1&n1e si cela signifie en n1~n1e t:e1nps 
l'a!X'1ndon de Marx. 

C. Olgttine 

OTTO KIRCHHEIMER ; POLITICAL JUS
TICE. The Use of Legal Procedure 
for Political Ends. Princeton Univer
sity Press, Princeton, N. J., 1961, 
452 pp. 

Comme son titre l'indique, lc :: n·e 
d'Otto Kirchheimer, Justice politiquc, ,~st, 
en me me temps, une etude juridiq t'l et 
un traite politique consacres aux part;cu
laritcs des crimes politiques et aux di >te
rentes f::1.<;:ons de les combattre. Cc t.-rre 
est profondcment actuel, tant P'' r :on 
sujct que par son contenu. La vast,: :·u
dition de !'auteur lui a permis de · 'tl
duire son investigation sur la base· on 
seulement des evenements des dix dcr
nicres annces, mais encore de ceux (: 'un 
p:tsse lointain. Le lecteur peut aimi :: .. m
parer et apprccier !a pratique de cc sse 
lointain avec les moyens dont on use de 
nos jours pour lutter contre lcs c :-:,les 
politiqucs, avec ou sans !'aide dc:s lU

naux . 
Citoycn allemand, !'auteur est p:, .;u

licrement familiarise avec la pratiqt,,. de 
la justice politique en Allcmagnc, :iOn 
seulement sous le regne du nazismt:, .. tais 
aussi, apres !a guerrc, en Rcpubliquc: Dc
mocratique Allemande. Ne sachar:r ,-, le 
i'tlssc, il n'a indus clans son tr~w:1:·; _res 
subsranticl aucun chapitre concern.:. ' la 
justice politique sovietique, m;,is ,):erie 
l.,-:::~:-:'-'JP de l'Etat tot~.litaire (.;;-, .<·::<·ral 
'. ,:,. son systeme de repression des u:·:)o
sirions politiques. Ccla lc dispense ,:'un 
cxamcn detaille de la pratique judici:cire 
sovictique, d'ailleurs bien connue pour 
avoir 6t6 deja abondammem dccritc. Ce 
que nous apprenons ici de la pratique 
judiciaire en Republique Dcmocratique 
Allemande est parfaitement suffisam pour 
no us permettre de juger le systeme judi
ciaire de n'importe quel pays au pouvoir 
des communistes. 

Comme le montre Kirchheimcr a Lon 
droit, c'est sous Staline, a plus d'un titre, 
que l'asservissement de la justice a !a re
pression des oppositions politiques at
teignit son point de perfection. Mais Ia 
Yougoslavie aussi a conntl de semblables 
proces, et ceux de la Republique Dcmo
cratique Allemande · sont des modclcs en 
matiere de preparation d'unc affaire ou 
la sentence est fixee d'avance. 



Au surplus, !'auteur n'a pas voulu r6-
diger un traite dirige specialement contre 
!cs regimes communistes. II cite m:1imes 
fois les execs imputables aux oppositions 
rcligieuses et raciales en Afrique du Sud, 
~n Algerie, en Espagne, en Allemagne, 
etc. II entend montrer combien il est n~-· 
faste, moralement et politiquement, de 
ruiner l'aurorite de !a justice, en trans
formant un proces judiciaire en spectacle 
politique, en privant le juge d'une libre 
appreciation des preuves, en limitant le 
choix des moyens de defense. 

L'auteur montre en outre que le juge, 
dam les proces politiques, est moins le 
" gardien de la loi » qu'un representant 
loyaliste du pouvoir. Plus ctroitement il 
,~st lie au pouvoir, plus fidClement il re
prcsente les vues du groupe ou du parti 
dirigeant, et plus !a sentence est prcde
rerminee (p. 17 6). Ut o~J le sort de !a 
majorite de !a poulation est regie par une 
minorite insignifiante, il ne peut y avoir, 
,~ntre )e juge et des individus en realite de
POUl'VUS de droits, de relations determinees 
;);tr le principe de l'cgalite de totts de·. ant 
b justice (p. 210). Une justice de cbsse 
ne saurait 6tre impartiale (p. 217). 

Les remarques de notre auteur sur le 
role de !a d6fense dans les proces politi
ques sont egalement rres interessantes. 

L'avocat ne se trouve pas dans une 
situation qui !'oblige a prendre la defense 
de !'accuse commc le medecin apporte ses 
soins a tout malade. Le defenseur ne peut 
pas perdre de vue que tout ce qu'il dira 
i:l1 faveur de !'accuse laissera inevitable
ment !'impression qu'il est solidaire de son 
client. Lenine, ainsi que le montre Kirch
heimer, recommandait aux d6fenseurs po
litiques de s'efforcer de detruire par le 
ridicule les arguments de !'accusation, en 
laissant a !'accuse le soin de d6fendre ses 
acres (p. 245). 

Tout cela montre que le crime politique 
est unc sorte particuliere d'infraction. Les 
codes et la recherche theorique les traitent 
:C part. 

Le livre de Kirchheimer n'est pas a P"'' 
premcnt parler une etude juridiquc, ,,, .· 
core qu'elle puisse tltre tres utile aux j:. 
ristes. 

Le merite de !'auteur est d'avoir n' 
!'accent sur les doutes qui ne peuvent p,c> 
nc pas na!tre quant au caractere crimind 
d'actes qualifies d'hostiles a l'Etat ct 

poursuivis comme tels, mais qui, en rca];
te, ne sont que des manifestations de mc
contentement a l'egard d'un regime. Est-· 
cc un crime que d'agir en favcur d'un 
changement de regiine, que !utter pour un 
droit nouveau, que de critiquer le gouvr:r
nement ? OlJ est !a frontiere entre !'oppo
sition legale et cette « lutte pour le droit,, 
que le celebre juriste allemand Iherin,; 
considcrait comme le facteur naturcl de 
!'evolution du droit ? Telles sont les ques
tions posees par Kirchheimer (p. 31 a 3 ~) 
ou qui decoulent des faits produits , .. 
eclaires par lui. 

Si Kirchheimer connaissait !a litteratur,~· 
juridique russe, il pourrait trouver dan> 
les travaux des representants de !'ecole 
psychologique de droit, chez .Petrajit:;ky 
(Theorie dtt droit et de la morale) et chez 
Guins (les Idees modernes dans le du
maine d?> droit) bien des points commum 
avec ses propres considerations sur le ca
ractere « conditionne >> des normcs juridi-· 
ques, sur Jes « Cpoques de transition » et 
sur !'evolution des notions d' << inter&t >> ct 
de "volonte >> du peuple. L'enseignement 
de !'ecole psychologique, qui montre com
ment se cree le droit << intuitif », en desac
cord avec le droit « positif >> en viguctu· 
(.Petrajitsky), et comment a partir d'un,, 
foule de convictions intuitives concorda1·. · 
tes nair une nouvelle conscience juridiquc 
(Guins), trouve, a son tour, une confir
mation dans les donnees de Kirchheimer, 
ainsi que dans ses generalisations. La ne
cessite urgente de r6formes devient par
fois si evidente que seule !'issue - le suc
ces ou l'echec - de la lutte pour ces re·
formes peut, dit Kirchheimer, resoudrc la 
question de savoir qui a raison et qui a 
tort (p. 240). Quand les infractions a la 
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loi dcvicnncnt uop frcqucntes, le pouvoir 
w pcut plus les charier routes et ne pour
suit plus que ccux qui se prcparent a 
l', insurrection ouvcrtc, (p. 241). 

Comment sortir des contradictions ct 
' 1· ·s cont1its d'opinion sur les voies bonncs 
•. u mauvaises menant a la rCfonnc de 
j 'ordre existant, sur b nccessitc ou la 
;,ucivit6 des projcts et programmes pwpo
scs ? Pour cela, il suffix de confronter lcs 
regimes totalitaire et dcmocratique. Kirch
hc:in:cr dci1nit le prc>mier comme un sys
lcme oi:1 la libre cmt1lation des id~es et 
des forces sociales est frappee d'anath(:mc•, 
oi:L unc planii1cation et une direction ccn-
1 ralisces remplacent les associations librcs, 
miscs hors la loi (p. 295). Le droit sc 
transfonne en instrument du pouvoir et 
~;1;1.quc individu doit conformer sa vic et 
son activite au plan impose d'en h;cut. 

Qu'cst-ce que la loi, quelles som ks 
sources du droit ? En Rcpublique Demo
cratique Allemande, dont le regime est 
cite par l'ameur comm.e modele ck sys
temc totalitairc, lc pouvoir executif consi" 
dcre b loi inscritc dans la cons,:.'"; t1 ct 
n'importc quellc circubirc admiilistr.ctive, 
n'importe quelle resolution des oq;anis
mcs dirigeants, n'imporre qucl discours 
d'un chef du regime, n'importc quc1 ar
ticle paru dans l'organc officid du :)ani, 
voire n'importe quelle conference e;,plici-. 
tant quelque point important de h doc
trine C0111111\llliSte C0111!11e egalcmcnt impC
ratifs (p. 297).. La l~galitc, nons dit 
\'auteur, represente, dans ces conditions, 
une combinaison de la loi et d'une inten
tion. Le juge n'est qu'un fonctionnaire 
entre d'autres, et il doit, comme tons, 
suivre suictement a la fois les ordres et 
les « signaux « donnes d'en haut et mon
trant la direction politique. 

de la Cinquiemc Rcpublique donne au 
president de la Republique le pouvoir de 
mcttre le parti communiste hors la loi, 
mais de Gaulle n'a pas use de ce droit. 
Le respect de la legalite par l'unc de:. 
parties incite l'autrc a rester elle aus .. 
dans le cadre de la loi. Au contraire, lc 
violences commiscs en Algerie ct en l'r:w· 
cc par l'O.A.S. ont provoque une incvi· 
table reaction de contre-terrcur. La jm 
tice politique, dit Kirchheimer pour co:• 
clurc, scrt lcs inrer&ts de la politique, lK. 

cc service peut prendre des formes dive• 
scs. En regime wtalitaire, le jugc, dcv;:~.,; 
unc affaire politiquc, cherche la c\ccisiu' 
d6sin';e par le pouvoir., alors que le jug•:: 
d'un Etat fonde sur le droit gardc ia 
libcrte de ses moyens d'action et s'inspire 
non de ce qui est necessaire au pouvoir 
a un moment donne, mais de ce qul pcu; 
rester une decision valable auss1 po· 

l'avenir (p. 424). 

Le probleme des ci6lits politiques ·- . 
complcxe, car la politique fait irrupci•,. 
eLms le domaine de la jurisprudence •.;:, .. 
q1w fois qu'une affaire touche h dCfcn, 

Au contraire, un Etat fonde sur le droit 
se borne a contenir les oppositions dans 
des limites garantissant la securite et 
l'ordre. }}opposition bencficie de la pro
tection de la loi, mais par la m~me s'im.
pose a elle la conscience qu'elle doit rester 
dans les limites de h loi. La constitution 

du r~gime existant et les pouvoirs qt:: 
representent. Kirchheimer a raison , ,, 
joindre a son livre deux chapiues spcci ., '·' :, 
et ucs substanticls qui traitent du droit 
d'asile, dont l'usagc est si frequent ck 1~.:s 
jours, ainsi que du droit de grlce 0\.1 

d\tmnistie, qui sont, dans une cenai:1e 
mcsure, des compensations au systeme Je 
repression des ennemis d'un regime cxis
tant. Mais il manque a son livre certains 
principcs conducteurs de lege ferendc

1 

: 

il am·ait pu souligner que ne peuvern l:e
meurer impunis des crimes contre les i ,is 
protectrices de principes moraux essen
tiels, comme celles qui poursuivent Jc t··r
rorisme ct la trahison ; mais qu'unc u·;, o
sition qui n'a pas recours a la fon r-e 
peut, en aucun cas, hre co:o<;idcree cr ... ne 
un crime ; que le systeme' clu parti 1.!t·.: lue 
est \a base du regime totalitaire antid•.>'lO
cratique, viobnt le droit du peuplc d'cx-
prirner librement sa voloq,tc, et que, v la 
situation internationale, aucun Etar lle 
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pcut rctrancher derriere sa << souverainet6 » 

Ct prctendre echapper ainsi ~ l'action des 
organismes internationaux, quancl il se 
rend coupable de ten·eur massive et de 
genocide dans Ia poursuite d'ennemis de 
classe, ou d'adversaircs politiques, raciaux 
ou rcligicux. 

G. GNins 

CHARLEs WARREN HosTLER : i'URKEN 
UND SO\V JETS. Die historischc: Lagc 
und die politische Bedeutung dcr Tiir
ken uncl der Tlirkvolker in dcr hcu
tigen Welt. Alfred Metzner Verbg, 
Francfort-sur-le-Main, Berlin, 1960; 
264 pp. et 5 cartes. 

Parn1i lcs travaux scientifiqucs rCccnts 
se trouvem des etudes particuliercmcnt 
imcressantes et precieuses, s'imposam a 
!'attention du public ct de b critique. 
C'est sans aucun doute a cette categoric 
qu'appartient le travail du cherchc<;-- am<~
ric::tin Ch::trles Warren Hostler, public 
pour la premiere fois en angbis en 1957 
a Londres (Tiirlcism and the So'oiets, 'J'he 
Tiirl?s of the World and their Political 
Objectives. Georges Allen, Ltd.) er l'on 
doit se feliciter de l'initi::ttive de l'ediwur 
allemand ~ qui nous devons la traduction 
allemande qui fait !'objet du present comp
te rendu. 

Au cours des demieres clizaines d'an
n~es, la science mondiale s'est cmichie de 
nombreux travaux concernant les p;;uples 
ti.irks et la situation de ceux qui vivent 
en Union Sovietique. Il suffit de rappeler 
les· ~uvres des savants turcs suivants : 
Khalil Inaltchik, Akhmet Temir, Baymir 
za Hayit, Abdullah Sq!sal ; celles des sa
v::mts occidcntaux que sont G. Jaschke, 
B. Spuler, J. Benzing, G. von Stackelberg, 
N. Poppe, W. Dubrowski, A. Bennigsen et 
maints autre~~- qui ont apporte leur contri
bution ~ !'etude du monde tUrk passe et 
pr2sent. Cepenclant, la plupart des tra
vaux r6ccnts en ce domaine sont consa
cres ~ des pr "Jblemes ou a des sectcurs 
particuliers du moncle ti.irk : a la Turquie 

proprcment elite, au Turkestan, a !'ItH·· 
Oural, au Caucase et a la Crimce ou c:l·

core ~ des questions historiques spcci~tL '· 
Parmi les tra"\~aux relativement peu nom-· 
breux et qui embt·assent des ensemb· .. ~s 
assez brgcs du monde turc, il faut acc.;·
dcr une attention particulierc aux · · :~; 
imcrcss::tntcs etudes de G. von Me;,- • 
Der nationale Kampf der Ru.sslandt·: · 
(Berlin 1936 ), de Zeki V elidi Tc:·.
JJ,:.giinkii Tiirkili (Turkistan) ve y i " 

tarihi (Istanbul 1942), et de R. Pipes : I '" 
Formation of the Soviet Union. Cmri
nisln and Nationalism. 1917--1923 cr· 
bridge, Massachusetts 1954). L'int6rc"<. 
ticulier du recent livre de Hostler CO;: ,. 

sans aucun doute en ccci qu'il s'effor.:·, -,, 
presenter au lectcur un tableau lar~.-: :t 
complct du passe recent, de la siw:,ti·m 
actuelle et de la signification politiqu;; Jc 
tOut le monde ti:irk d'aujourd'hui. L'-.,n 
des critiques de cette ccuvre a eu r:1is- m 
de hire remarqucr qu'il s'agit l~ de , !:1. 
premiere et unique etude resumant :\ il'" 
semble de la situation » du monde ~' l

sidCrC. 

Le livre comprend cinq chapitres. I_., ·ls 
le chapitrc introductif, I' auteur ,.,_,' :c 
l'attention du lecteur sur l'imporcu.-:<~ 
mondiale du. probleme que soulev<' k 
monde ti:irk, lequel occupe une surL:,:c 
immense, des rivages de la Mcditerrat,Se 
et de la moyenne Volga, a \'ouest, aux 
frontieres de la Mongolie, a l'est, et fait, 
sclon les propres termes de Hostler, 
l' <<objet clu g~and litige g6opolitique » 

de notre temps. Il est interessant de fairc 
remarquer que l'un des critiques anghis 
de l'ccuvre de Hostler a soulignc speci~t\e
ment !'importance economiquc ct strat·~::.i
que de cet espace dans la politique mc·•1-
diale actuelle. Dans le domaine politico-
national, les moments les pll'us rcm;;.r
quables du probleme panti.irk furem, .m 
xxc siecle, la naissance et le devclo;·,, · · 
mcnt de \'idee de ti:irkisme, le mouvc•c · '" 
de liberation d'une Turquie nouvellv, ' <· 
rionalc, avec a sa tSte le grand Atat.i.i _ k, 
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METAPHYSIK. By Emerich Coreth, S.J. lnnsbruck: Tyroliailerlag,, 1961. 
Pp. 690. Sfr. 33. / 

This is a brilliant attempt to re-establish metaphysics a/ the "science of 
being." Beginning with the scientific evidence already; contained in the 
very capacity to ask what being is, the author handles with assurance the 
insights into this question contributed by modern p · osophers from Kant 
to Husserl a~d Heidegger. Thus, though his thinkin is basically scholastic 
in orientation, he seeks to incorporate into it the brt efforts of "transcend
ental" thought. The result: a remarkable methodt. ogical rigor in reflecting 
on the evidence from beginning to end leads on e more to the conclusion 
that metaphysics finds its ultimate foundation in the Being of God. 

Fordham University. QuENTIN LAUER, S.J. 

PoLITICAL JusTICE. The Use of Legal Procedure for Political Ends. By 
Otto Kirchheimer. Princeton, N. J. : Princeton University Press, 1961. 
Pp. xiv, 452. $8.50. 

When judicial authority is used to tip the scales in situations of political 
equilibrium, the concept of justice is found in the most ephemeral of its 
divisions. Traditional categories of commutative, distributive, social, and 
legal justice embody strict moral implications in man's societal life, but the 
purpose of the phenomenon which the author describes as political justice 
is pragmatic: the widening of the scope of man's political activity by enlisting 
the services of the courts in behalf of ma,inly political goals. The controver
sial Nuremberg trials and Israel's dramatization of a tragic era in Jewish 
history, uniquely staged by an Eichmann trial, mark the timeliness of this 
scholarly book. 

The first of the book's three parts treats principally of the causes and 
methods of a state's legal protection against dissenters. The author presents the 
notorious "L'A:ffaire ·Caillaux," the treason charge levied against a French 
statesman by his political opponents because of his advocacy of a negotiated 
peace with the enemy in 1917. The trial of Archbishop Stepinac in Yugo
slavia and the use of the courts to further the state policy of anti-Semitism 
in Nazi Germany or race superiority in South Africa are some of the other 
well-documented examples. We are reminded also of the criminal syndical
ism laws of the 1930's in the United States which were used to counter 
incipient miners' unions. And of course, we have the Alger Hiss trial, where· 
in certain fragmentary acts of the defendant were brought to light in order 
to create an unfavorable image based upon his political and ideological be
liefs. 

In the second part of the book dealing with the dramatis personae of the 
phenomenon of political justice, the author points out the complexity of the 
judge's task of individualizing the norm in concrete case situations. For 
norms, we are told,, are not meant for eternity, and those with which the judge 
must work are gauged to long-term community needs, individual circum-
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stances, and "specific sociopolitical configurations of the age." One wonders 
if this is a jurisprudential concept somewhat similar to that of Jhering, based 
on a morality of interests; perhaps such a concept would be more at home 
within the corpus of doctrine attaching to the sociological school of juris
prudence identified in this country with Roscoe Pound. 

The defendant in the political trial usually has considerations at stake far 
beyond that of a favorable court decision, Such considerations successfully 
promulgated are exemplified in the trial of I esus before the Sanhedrin and 
in the classical trial of Socrates, while unsuccessful promulgation is evi
denced in the recent failure of American Communists to win popular appeal 
through the Smith Act trials. We should not forget, however, that the bumpy 
road from the courtroom dock to national leadership is a well-traveled one: 
De Valera, Gandhi, Nehru, and countless Soviet revolutionaries are but a few 
who bear witness to this fact. 

The difference between the responsibility involved for political-military 
failure and for inhuman conduct must be recognized in what the author 
terms the "trial by fiat of the successor regime." Such was the Nuremberg 
experience, and more. With all of its insufficiencies it was "the feeble begin
ning of trans-national control of the crime against the human condition." 
We note with the author that the charges preferred at Nuremberg for the 
most part were not charges of crimes against humanity, but were charges of 
war crimes, similar in many respects to other common crimes. 

The final part of the book has to do with the legal devices of asylum and 
clemency by which the impact of political justice can be modified or even 
frustrated. Their names may differ over the years, but we have always with 
us the expatriate, the emigre, or the refugee. 

In describing some of his specifications of justice it would seem that the 
author has assigned an enlarged meaning to the adjective "political." Never
theless, these specifications provide valuable insights into the nebulous and 
neglected political aspect of jurisprudential study. 

Weston College. FRANK B. HIGGINS, S.J. 
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probably explained (though not necessarily justified) by the fact that its 
statutes can be found in any reasonably equipped law library. Dr. Aufricht, 
it is true, suggests2 that the laws have been selected according to age (the 
United Kingdom represents the oldest; Ceylon, the Philippines and others 
represent the most recent type), breadth or precision of language, and levels of 
economic development. Yet one cannot help feeling that had such been the 
sole criteria (if the word may be used to indicate concepts of the utmost 
vagueness), some countries would have fared differently. In these circumstances 
it only remains to hope that Dr. Aufricht will in due course complete his under
taking by the publication of a second volume. 
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Political Justice: The Use of Legal Procedu1·e for Political Ends, By OTTO 

KmcHEIMER. Princeton: Princeton University Press. 1961. Pp. xxi, 452. 
$7.50. 

We lawyers too often regard the law as a mechanic regards an automobile: 
we confine our attention to an understanding of its elements and to the develop
ment of skills necessary to make it work. We learn rules and principles of torts 
and corporate law, of crimes and anti-trust; we draft and negotiate, plead and 
litigate. 

Like mechanics, however, too many of us neglect those facets of the legal 
institution which lie outside our special interest and skill. The automobile is, 
to be sure, a machine, and the mechanic's function is to see that it operates 
properly, But the automobile is also a social artifact, an economic product, an 
historical incident and an object of aesthetic judgment. Likewise, our law is 
more than a system of legal rights and duties which is studied and manipulated 
by its mechanics. It is also, among other things, a mechanism for the distribu
tion of wealth, an embodiment of a system of morality, an arena for the resolu
tion of individual and social conflict and a vehicle or medium of political action. 

Professor Kirchheimer's book is directed at this latter facet of law, at law as 
an instrument of politics. His combination of political acumen, historical in
sight, breadth of culture and legal sophistication should not only awaken the 
lawyer to his parochialism but should also direct the social scientist to a new 
interest in the law. How many historians, how many students of the family as 
a social institution, or how many economists are aware of the fund of ma
terial relevant to their science which is available to one who has some mastery 
of legal research? Legal materials are, unfortunately, beyond the competence of 
too many scholars and scientists; this, among other reasons, explains why a 
book like "Political Justice" is a rather unusual achievement. 

The purpose of the book is to describe the ways in which political ends are 
achieved by resort to the processes of law, especially by resort to the courts. 
Political justice is justice or legal process designed or used for the resolution 
of political conflict or the fulfillment of other political goals. In the simplest 
sense, it is the use of legal process to discredit a political opponent, for instance, 

2 P. xvii. * Dr. Jur. (Berlin); LL.D. (London); Honorary Professor, University of Bonn; Solicitor 
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What is Political Justice? In a sense all administration of justice, criminal 

and civil, is political, as it serves to maintain and at times to change, the social 
and political order of society. Kirchheimer deals with political justice in its 
more specific sense-the use of the law and the courts directly to influence the 
struggle for political power. Even in this narrower sense the term refers to a 
wide variety of phenomena, ranging from the judicial prosecution of the al
leged revolutionary or traitor to the use of the courts by the political opponent 
who forces a member of the governing group into a defamation suit. This 
variety of forms in which political justice can appear is vividly illustrated by 
the author in the opening chapter of his book, in which he presents a concise 
historical survey and a detailed description of some typical political cases of 
recent times. The use of an accusation of common crime to discredit or destroy 
a political opponent is illustrated by the attempt of the Kentucky Democrats 
in the 1890's to wrest the governorship from the Republicans by preferring a 
specious murder charge against the Republican leaders. The story of this long 
forgotten, but by no means atypical, episode of American politics is instruc
tive as well as thrilling. The equally specious, but successful, attempt of 
Clemenceau and Poincare, through a treason charge to prevent Caillaux from. 
attaining political power during World War I, and from using it to bring 
about a compromise peace, stands for what may be called political justice in its 
purest form. How a regime can be undermined by forcing a member of the 
governing group to defend hi,mself against libelous charges before a judiciary 
sympathetic to the libellant's cause is demonstrated by the case of Friedrich 
Ebert, first President of the German Republic after the collapse of the 
monarchy. 

While trial can thus serve as a weapon of attack, it is more frequently a 
weapon to defend an existing regime or government against its opponents. 
Political justice is a typical weapon of what Kirchheimer calls "state protec-
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tion," meaning the protection of the regime or government in power. It is not 
the only weapon. A government may dispose, and often enough has done so, 
of its real, suspected or manufactured enemies without interposition of the 
judiciary. Administrative arrest and protective custody in a concentration 
camp are but illustrations from our own times. They have been used not only 
by fascist, national-socialist or communist regimes, but during World War II 
by Great Britain and the United States. 

Observing political justice as a means of state protection leads Kitchheimer 
into a discussion of state protection in general, especially the dilemma that 
presents itself to the modern liberal-constitutional state where it is, or believes 
itself to be, in serious danger from an "opposition of principle," especially by 
opponents of the vety bases of democmcy, constitutionalism and individual 
liberty. Such enemies, in our days fascist and communist, want to make use 
of those very liberties of democracy which they ate bent to destroy. How far 
can a democratic state go in its efforts to protect itself against such enemies 
without destroying its own foundations? How can state protection be squared 
with freedom of speech? What Kirchheimer has to say on this disturbing 
problem stands out among the mass of recent writing. Here, as in all other 
parts of his book, Kirchheimer draws on vast material taken from many 
parts of the world. The radical measures of the Federal Republic of Germany, 
finding itself directly confronted with efforts of communist penetration from 
East Germany, are contrasted with the cavalier attitude of Great Britain, be
lieving itself to be immune. The vacillating, and at times frantic, American 
outbursts are shown to be due less to real dangel' than to politicians' attempts 
to ride a probably overestimated wave of popular fear and insecurity. 
Kirchheimer believes that at least some of the American advocates of mdical 
measures may have felt that the harshness of their legislative proposals would 
be softened, or even declared unconstitutional, by the courts. To some extent 
this expectation has indeed been borne out, especially through the attitude 
taken by the United States Supreme Court in Yates v. United States.l That 
case has not been the last word in the political struggle about anti-subversive 
legislation. In latel' cases the Supreme Court itself has taken a more rigid 
approach, and local courts have frequently tended to lean in that direction. 

Reviewing the broad scale of attempted state protection in the past and 
present, Kirchheimer reaches the conclusion that most of the measures are un
necessary where the opponents are insignificant, and that they are, in the 
long tun, ineffective against an enemy representing the majority of the people 
struggling against a governing minority regime or a colonial power. In such 
genemlity this judgment appears too broad. It applies only to liberal constitu
tional regimes that have opened themselves to democratic ideology and lost 
faith in the justifications of their own rule. In our days such softening has 
gone so far as to tesult in the voluntary abdication of colonial rule. But where 

1 354 u.s. 298 (1957). 
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there is a strong will to maintain power, minority regimes have been able to 
survive attacks from within as long as they have not been accompanied by 
defeat by the external enemy. The Czarist regime of Russia even managed to 
survive the defeat by Japan iti 1905; it did not fall until the total defeat by 
Germany in 1917. Austria-Hungary survived all attacks by Czech, Yugoslav 
and Italian nationalists until the defeat in World War II. If, along with 
K.irchheimer, one regards pre-World War I Germany also as a country where 
a majority of the people was lorded over by a minority, it might be added as 
amother illustration. However, the German example tends to indicate that the 
dichotomy, minority-majority, may be too simple. Not even the Social
Democratic Party which, as a matter of fact, never achieved a majority vote, 
constituted in its totality an opposition of principle. A government may well 
be drawn from a minority of the people and the majority may be content 
with, or at least acquiesce in, that situation. The futility of the half-hearted 
German attempt of the 1880's to suppress the Social-Democratic Party can 
indeed be used as a prime example of the problematic relationship between 
liberal constitutionalism and efforts at state protection. The German case 
does not constitute an example of the futility of vigorously attempted state pro
tection against a popular majority. Neither was the majority opposed to the 
existing system, nor did that system ever undertake a full-fledged effort at de
termined suppression of even its declared enemies. Such an effort, if it had 
ever been undertaken, might well have run into trouble not only because it 
would have been contrary to the political climate of liberalism, but also be
cause it could hardly have expected the full co-operation of the judiciary, 
which, as shown by Kirchheimer's own illustrations, was little inclined to 
harshness against such leaders of opposition as Bebel and Liebknecht. 

Neither in Germany nor in the United States or other non-totalitarian 
countries have the courts corresponded to that communist over-simplifica
tion in which they appear as mechanical tools of the government-both 
government and courts simply constituting weapons of the ruling class in its 
struggle to keep down the exploited class. Neither, of course, have the courts 
been the never-flagging champions of individual freedom against governmen
tal suppression, as they have occasionally appeared in Anglo-American ora
tory. Reality is more complex. Its sociological analysis by Kirchheimer is pene
trating. Why do governments resort to courts at all? Why do they run the risk 
of being rebuffed by the courts and the danger of the political trial being used 
by the accused and his group as a public forum of the potentially highest 
efficiency ? 

These questions are answered by Kirchheimer in a searching analysis of the 
role of courts not only in political trials but in society in general. Obviously 
influenced by Max Weber, Kirchheimer finds the key in the deep human need 
for justification of the use of power. In order to be accepted, and thus to be 
stable, power must be felt to be "legitimate," i.e., to correspond to postulates 
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accepted as self-evident. In our age, in which the exercise of power, in order 
to be accepted as legitimate, must be demanded by, or at least correspond to, 
reason, the reasonableness of the exercise of governmental power must be 
visiblydemonstrated. This task of legitimizing In individual cases the exercise 
of governmental power, especially when it is directed against an alleged enemy, 
falls to the courts; the judges are the legitimizers of the exercise of govern
mental power. This insight proves itself a veritable key to the clarification of 
the problematic role of the judiciary in the political fabric. 

Courts cannot serve as legitimizers of governmental power unless they can 
follow their own judgment independent of the views of the government. Here 
then lies the root of the democratic postulate of an independent judiciary. 
But, on the other hand, no state could survive a decided hostility of its 
judiciary against its government. A dramatic illustration of such a case is af
forded by the German Weimar Republic. Hence the problem of finding the 
right balance between judicial independence and judicial obedience to the law. 
No hard and fast solution can be stated. The answer must depend on varying 
circumstances of time and place. How great the variations have been in the 
measure of success, and how manifold are the available means of formal and 
informal nature, is extensively shown by Kirchheimer. Modes of judicial ap
pointment, tenure, appeals, administrative controls, personal background, 
relations to the public, both in general respect and in special relation to the 
political case, all come under scrutiny. The inquiry is extended to the role and 
position of the other actors in the judicial drama: the prosecutor, the at
torney and the accused. For the accused the political trial can present a much 
desired opportunity to publicize, dramatize and propagandize his cause and 
thus to defeat the very enemy by whom he is prosecuted. But promotion of the 
cause may be fatal to him. Shall he save his own skin by turning informer or 
traitor to the cause? The dramatic dilemma is illustrated by numerous con
temporary cases as well as by the two most momentous political trials of our 
history, those of Jesus and Socrates. 

What are the peculiar tasks of defense counsel in the various types of po
litical trial? Is it his first task to serve his client, or is he to promote the cause? 
The two tasks can be incompatible. 

What, furthermore, is the role of the prosecution? How is the prosecutor's 
position to be organized if it is simultaneously to serve the government and 
not to compromise the people's confidence in the administration of justice? 
What are the motivations for the decision of whether or not to prosecute, and, 
in the affirmative situation, of how to "dress up" the case? 

All these problems are discussed on the basis of a large amount of ma
terial taken from constitutional countries such as the United States, Germany, 
Switzerland, France, Great Britain and South Africa. But how do the prob
lems present themselves in a totalitarian country? The German Democratic 
Republic (i.e., East Germany) serves as a richly documented illustration of the 
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several techniques-formal and informal, crude and subtle-for the achieve
ment of a situation in which the courts, like all other organs of state and party, 
are to function as reliable executive organs of an all-powerful regime bent 
upon remolding an entire people in accordance with an ideology regarded as 
ultimate truth. This fascinating description is followed by a survey of turns 
in Soviet theory on revolutionary legality, which, however, does not extend 
to those latest tendencies. which may conceivably foreshadow a considerable 
intrusion of lay elements into the administration of Soviet justice and, per
haps, a growth of judicial independence. 

A chapter of some fifty pages is devoted to "trial by fiat of the successor 
regime," amply illustrated by cases from widely diverse places and periods. 
The trial of representatives of the defeated by the victorious regime appears to 
be a common, and probably inevitable, phenomenon. Kirchheimer uses the 
case to explain the essential difference between the trial and the action which 
for propaganda purposes is called a trial but partakes more of the nature of a 
spectacle with prearranged results. But even in such administration of justice, 
gradations exist. In the courts-martial of the Vichy militia and the people's 
tribunals of the first liberation days, enemies, whose fate had been settled 
in advance, were butchered. The liberation type of cour de justice, with all its 
prejudices, allowed for some primitive rights of defense. The elaborate mili
tary commission set up by the United States for the trial of such Japanese 
"war criminals" as General Yamashita is said to constitute a marginal case. 
The Nuremberg trial before the International Military Tribunal is regarded 
as a true rather than a merely simulated trial. The Nuremberg case is exten
sively discussed, but, in contrast to the general character of Kirchheimer's in
quiry, the refutation of the critics moves more along legalistic than political 
lines. Whether Nuremberg has produced, as Kirchheimer hopes, the positive 
result of a lasting condemnation of the use of inhuman practice in the political 
struggle may well be doubted. As pointed out by the author himself, the 
Nuremberg indictment was directed primarily against the National-Socialists' 
attempt to subjugate Europe by force of arms, and only incidentally against 
the practices used in the pursuit of this aim. Inhuman acts unconnected with 
the war were expressly excluded by the Tribunal from its scope of jurisdiction. 
More convincing, on the other hand, are Kirchheimer's arguments against 
the proposals to call in neutral judges in the condemnation of the National
Socialist rulers of Germany by their Allied successors, or to leave their 
condemnation to German courts. 

In the chapter following, Kirchheimer investigates the role played in po
litical justice by the corrective institutions of asylum and mercy. Asylum 
signifies the limitations imposed on political power by the limits of its terri
torial spheres. What are the considerations motivating a government to grant 
or to refuse asylum? What were the policies of the several nations in the nine
teenth century, when the asylum seeker was typically an individual? What are 
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they today when the search for asylum has come to be the concern of vast 
groups of persons persecuted not only on grounds of political creed or activity 
but on grounds of nationality, race or social origin? 

What, finally, are the complex and widely varying motives for granting or 
denying mercy to individual victims of political justice, or amnesty to entire 
groups? The comparison of Lincoln's practices with those of contemporary 
American administrations is as fascinating as the analysis of attitudes of 
Shakespearian characters, of Tudor and Bourbon kings, or of successive 
French and German regimes. 

In summing up Kirchheimer returns to the comparison of political 
. justice in constitutional and totalitarian regimes. In the former the existence of 

a "judicial space" is essential if the "detour" of the resort to trial is to fulfill its 
function of legitimating the governmental prosecution of the political foe. 
Only if the courts are left a space of freedom to exercise their own, though per
haps narrowly defined, judgment can political justice be expected to achieve 
its assigned end. There must be some risk of divergency between government 
and court, and thus some risk of the trial being used by the accused as a forum 
for effective advocacy of his cause. Where no such judicial space is left, the po
litical trial can serve only the different functions of a potentially highly effective 
means of a totalitarian government to educate the populace along the ways de
sired. Whatever the regime, political justice "is bound to remain an eternal 
detour, necessary and grotesque, beneficial and monstrous."2 

This final judgment expresses the well-balanced nature of Kirchheimer's 
investigation of a topic that easily provokes partisan approach. Kirchheimer 
leaves no doubt about his own convictions as those of a democratic, liberal 
constitutionalist. But through his comprehensive knowledge of history he is 
familiar with the complexity and inevitability of the problem. He pursues it 
not as the pleader of a cause but as a scholar in search of knowledge and 
understanding. 

Kirchheimer is a political scientist and a sociologist. He looks at the phe
nomenon of political justice from this outside point of view rather than from 
the inside position of the lawyer.3 It is exactly this approach that makes his 
work fascinating and important for the lawyer. The impact of the inquiry is due 
not the least to the comprehensive scope of the author's material. Political 
justice has been treated in a flood of writing, especially in recent years when 
it has become such a widespread and disquieting phenomenon. The number 
of American discussions of American cases, practices and problems has been 
legion. Nowhere else can the reader find such a wealth of material as in 
Kirchheimer's book. Consequently, the approach is from a higher level; phe
nomena and problems of one country are reflected in those of another. Thus 
new light is thrown upon the familiar phenomenon. The inquiry cuts down 

2 P. 430, 

3 The fact that the author is not a lawyer has found expression in his unorthodox arid at 
times annoying mode of citing cases, American and foreign. 
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to fundamentals. The book constitutes a high achievement of comparative 
law as well as of jurisprudence. Law teachers might well consider its use as a 
base for discussion in seminars or courses on jurisprudence. For one striving 
at clarifying his thoughts about the problem of how to defend our social and 
political system against its enemies, without in the effort undermining its very 
foundations, Kirchheimer's book is, I dare say, indispensable. To the judge, 
attorney, or prosecutor involved in a political case, it will serve as a useful 
practical guide. 

MAX RHEINSTEIN* 

* Max Pam Professor of Comparative Law, University of Chicago. 
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111.$ O~mmmd,l't pu-t;r :tn W411'b: l•:mtli!t~ !l.r'~t 4U>ll11d•:tM in &om~ dna:t:J. ....... &r$ not 

1at~J$e4 t.o p:rttel.\t ·ttb.e J~•;iu ~- &DT :reil th'r•t. t• Amw!~anltl)l1slat1.~n 
:tti'U1"H4 frttJrt a o.DilJ))e'bi~lC\I.a in ~~Mit1Wii'7'• ifia• locllt.lilt Wmh pa:t'~ was 

~~~ed lw no CftkEW ;rM~• tlm~ ttl 1l'llc~1fiM 'bohev:lo~. The IU:ppre&11itm 

ot th• · P~ut ,v'b;r by th1 a,.~ Ot~tmlti":a'b:t~mal O~u:r.'b was ,r:taQ~.,an:r 

:tnteu41411 to b:Qt:rfJIII tiM fol'tisa JH~:u.o:r o:t: tht t~We~nt. 

O'bblf' ~~ ·of :pDU.:tftlal ~ua'b1Cile d.o n1t :tnvolv• tllAI p~oso:ript1ml 

o.f a I~"GUf" Mlt!;h ltat-.tel 0f a mt:lil$ eo1~ven1.t~nmrl ,_.,, prohibi'b.!n~ on• 

If' ant1'Mr ·~'K<m1 tp~Jeok, · ~:v .~ion ~ .,aa•• 1 _. the .<letend~mb ~~ '*'"ltd 

with an otf•ue ~~awn fr1:t1 t.ht o:rdaa:q t:r~11aw. OtvU. a.otiil>n&, ~u.~h a1 

:U.bel ~ttd.t.~J1 u,y ala• "''"~ polit,ioal fllrds. A apeta~ial, tllll (llf act:ton1 i1 the 

'ti:rial ot a pJ'MitCIIIIOtt ~y a IUIIQftiiO:I' F&(a1bl91 1·8 :tn tbe IU.'i'embtJWI trrials f 

wh:toh a~e cumrd.d~Wtd at ~th. 4ft moat ~&HI pf.*11t:tc:ual fu,stioe a:S.. at 

publ~.~ op!ni.~n Fathe:r than at the otttaible 'fl.<J'\im1 tu pu:rpe11 te to viltd:t.oate 

a :PtfJlmt f>:r a oWJ.diAate ot* a :t:Wlit7 br erJ'tablil}d.rl~J 11m 1:mlltp ~J: "bhe &ppo:rt~~t 

.,, an ~ "'t thtt eoxrwon 1 oott. 
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Thus the polit:toal t:r,.al undertakes to r0cast histc:r;r i:nto a 

desired pat tom. By f'oous:l.ng on a single ev·ent, to which a :re attached both 

deo:tsvet'less and et'tl:pability, it ~ad:teal:ly d~.stt~~rts the subdeot; but o£ covse 

dt. sto:rtion itt'! the purpose. The ·pol:!:tioal t:rial is a morality play o 'l'he 

ohf.}:raoters an the judge, the jtWy, the lawyers, in:f.'om.~S.~rs, and the parties. 

Usually th& state is one of' the. paitiesJ and it also su:pplie; the stage 

directions. In intHerpret:tng their roles thE~ acrl»ors en,joy a oe:r'baia la:t:l:bud.e41 

Hmu great th:ts is, and how :l;b. il\1 'llSed, de~nd upon many oircn:tm$tan~esj these 

the author e:JCp~.ores and· illust:ra:besd 

A ·ohapt~x· is daveted to sc;p: ·asylum, and anotker to elemenoyo '!'has• 

a:r:lr/Hlt in such widely vs.ry:tng s:i.'\iudat1.ons, and discretion playa so l.a:rga a 

part, tha·t systemati<Z&tion cannot p:reoaed Vfllt1 .f'a.:r. 

It '~' clear that D:r. Ki:rohhaimlftr doam no·t a'bpibute en:b:Lre objeoti.vit;r 

an.d oa:rt:l'bude to the ,1udic:Lal p:r•eiUJ at. :i:bs besto His app:r16>ach i.s a hloEld• 

chilling legal :realism<> Oonsfbquently he takas £or g:rant!Wid both the :J.nev:l:bability 

and tllilh ~.nju:stioe 0£ pol~:b:loal 'bfials. 'rhey have, however, ·th:Ls merit: they 

are a part of' the struggle .f'o:r poliiiical pewer, and without them tb.e SJtruggll'lll 

would continua in a less o:rde:rlr way. 

Ju<!ie:Lal procesil3 has '"a;S i'bs ohjaoM.vs 'bh€ll solution of problems in 

~· tems of 't:ru1h and reason• When the magnet of pow;e:r enters the fields 
. . ' 

must thE~ needle 5.nvariabl;r swing tt:l thEt l'lew pole? ~·i.Wl'~~OJ :rEte~~~ a 

few eases in which thi.s d1.d not oo<.mr,. bu.t these must be :regarded. as ex<.Hillptiona 

to the :rule. The dispassionate aoo'W."ao;v and the protw'ldity of the book make 

the oon'Ol:us:tcm the more dep:ress~.ng., 

F)U.NOIS D. WOR.'MtlfH 
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Political Justice: The Use of Legal Procedure for Political Ends. By OTTO 

KIRCHHEIMER. Princeton: Princeton University Press, 1961. Pp. xiv, 452. 
$8.50. 
What is Political Justice? In a sense all administration of justice, criminal 

and civil, is political, as it serves to maintain and at times to change, the social 
and political order of society. Kirchheimer deals with political justice in its 
more specific sense-the use of the law and the courts directly to influence the 
struggle for political power. Even in this narrower sense the term refers to a 
wide variety of phenomena, ranging from the judicial prosecution of the al· 
leged revolutionary or traitor to the use of the courts by the political opponent 
who forces a member of the governing group into a defamation suit. This 
variety of forms in which political justice can appear is vividly illustrated by 
the author in the opening chapter of his book, in which he presents a concise 
historical survey and a detailed description of some typical political cases of 
recent times. The use of an accusation ofcommon crime to discredit or destroy 
a political opponent is illustrated by the attempt of the Kentucky Democrats 
in the 1890's to wrest the governorship from the Republicans by preferring a 
specious murder charge against the Republican leaders. The story of this long 
forgotten, but by no means atypical, episode of American politics is instruc
tive as well as thrilling. The equally specious, but successful, attempt of 
Clemenceau and Poincare, through a treason charge to prevent Caillaux from 
attaining political power during World War I, and from using it to bring 
about a compromise peace, stands for what may be called political justice in its 
purest form. How a regime can be undermined by forcing a member of the 
governing group to defend himself against libelous charges before a judiciary 
sympathetic to the libellant's cause is demonstrated by the case of Friedrich 
Ebert, first President of the German Republic after the collapse of the 
monarchy. 

While trial can thus serve as a weapon of attack, it is more frequently a 
weapon to defend an existing regime or government against its opponents. 
Political justice is a typical weapon of what Kirchheimer calls "state protec-
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tion," meaning the protection of the regime or government in power. It is not 
the only weapon. A government may dispose, and often enough has done so, 
of its real, suspected or manufactured enemies without interposition of the 
judiciary. Administrative arrest and protective custody in a concentration 
camp are but illustrations from our own times. They have been used not only 
by fascist, national-socialist or communist regimes, but during World War II 
by Great Britain and the United States. 

Observing political justice as a means of state protection leads Kirchheimer 
into a discussion of state protection in general, especially the dilemma that 
presents itself to the modern liberal-constitutional state where it is, or believes 
itself to be, in serious danger from an "opposition of principle," especially by 
opponents of the very bases of democracy, constitutionalism and individual 
liberty. Such enemies, in our days fascist and communist, want to make use 
of those very liberties of democracy which they are bent to destroy. How far 
can a democratic state go in its efforts to protect itself against such enemies 
without destroying its own foundations? How can state protection be squared 
with freedom of speech? What Kh·chheimer has to say on this disturbing 
problem stands out among the mass of recent writing. Here, as in all other 
parts of his book, Kirchheimer draws on vast material taken from many 
parts of the world. The radical measures of the Federal Republic of Germany, 
finding itself directly confronted with efforts of communist penetration from 
East Germany, are contrasted with the cavalier attitude of Great Britain, be
lieving itself to be immune. The vacillating, and at times frantic, American 
outbursts are shown to be clue less to real danger than to politicians' attempts 
to ride a probably overestimated wave of popular fear and insecurity. 
Kirchheimer believes that at least some of the American advocates of radical 
measures may have felt that the harshness of their legislative proposals would 
be softened, or even declared unconstitutional, by the courts. To some extent 
this expectation has indeed been borne out, especially through the attitude 
taken by the United States Supreme Court in Yates v. United States.1 That 
case has not been the last word in the political struggle about anti-subversive 
legislation. In later cases the Supreme Court itself has taken a more rigid 
approach, and local courts have frequently tended to lean in that direction. 

Reviewing the broad scale of attempted state protection in the past and 
present, Kirchheimer reaches the conclusion that most of the measures are un
necessary where the opponents are insignificant, and that they are, in the 
long run, ineffective against an enemy representing the majority of the people 
struggling against a governing minority regime or a colonial power. In such 
generality this judgment appears too broad. It applies only to liberal constitu
tional regimes that have opened themselves to democratic ideology and lost 
faith in the justifications of their own rule. In our days such softening has 
gone so far as to result in the voluntary abdication of colonial rule. But where 

1 354 u.s. 298 (1957). 
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there is a strong will to maintain power, minority regimes have been able to 
survive attacks from within as long as they have not been accompanied by 
defeat by the external enemy. The Czarist regime of Russia even managed to 
survive the defeat by Japan in 1905; it did not fall until the total defeat by 
Germany in 1917. Austria-Hungary survived all attacks by Czech, Yugoslav 
and Italian nationalists until the defeat in World War II. If, along with 
Kirchheimer, one regards pre-World War I Germany also as a country where 
a majority of the people was lorded over by a minority, it might be added as 
smother illustration. However, the German example tends to indicate that the 
dichotomy, minority-majority, may be too simple. Not even the Social
Democratic Party which, as a matter of fact, never achieved a majority vote, 
constituted in its totality an opposition of principle. A government may well 
be drawn from a minority of the people and the majority may be content 
with, or at least acquiesce in, that situation. The futility of the half-hearted 
German attempt of the 1880's to suppress the Social-Democratic Party can 
indeed be used as a prime example of the problematic relationship between 
liberal constitutionalism and efforts at state protection. The German case 
does not constitute an example of the futility of vigorously attempted state pro
tection against a popular majority. Neither was the majority opposed to the 
existing system, nor did that system ever undertake a full-fledged effort f!-t de
termined suppression of even its declared enemies. Such an effort, if it had 
ever been undertaken, might well have run into trouble not only because it 
would have been contrary to the political climate of liberalism, but also be
cause it could hardly have expected the full co-operation of the judiciary, 
which, as shown by K.irchheimer's own illustrations, was little inclined to 
harshness against such leaders of opposition as Bebel and Liebknecht. 

Neither in Germany nor in the United States or other non-totalitarian 
countries have the courts corresponded to that communist over-simplifica
tion in which they appear as mechanical tools of the government--both 
government and courts simply constituting weapons of the ruling class in its 
struggle to keep down the exploited class. Neither, of course, have the courts 
been the never-flagging champions of individual freedom against governmen
tal suppression, as they have occasionally appeared in Anglo-American ora
tory. Reality is more complex. Its sociological analysis by Kirchheimer is pene
trating. Why do governments resort to courts at all? Why do they run the risk 
of being rebuffed by the courts and the danger of the political trial being used 
by the accused and his group as a public forum of the potentially highest 
efficiency? 

These questions are answered by K.irchheimer in a searching analysis of the 
role of courts not only in political trials but in society in general. Obviously 
influenced by Max Weber, Kirchheimer finds the key in the deep human need 
for justification of the use of power. In order to be accepted, and thus to be 
stable, power must be felt to be "legitimate," i.e., to correspond to postulates 
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accepted as self-evident. In our age, in which the exercise of power, in order 
to be accepted as legitimate, must be demanded by, or at least correspond to, 
reason, the reasonableness of the exercise of governmental power must be 
visibly demonstrated. This task of legitimizing in individual cases the exercise 
of governmental power, especially when it is directed against an alleged enemy, 
falls to the courts; the judges are the legitimizers of the exercise of govern
mental power. This insight proves itself a veritable key to the clarification of 
the problematic role of the judiciary in the political fabric. 

Courts cannot serve as legitimizers of governmental power unless they can 
follow their own judgment independent of the views of the government. Here 
then lies the root of the democratic postulate of an independent judiciary. 
But, on the other hand, no state could survive a decided hostility of its 
judiciary against its government. A dramatic illustration of such a case is af
forded by the German Weimar Republic. Hence the problem of finding the 
right balance between judicial independence and judicial obedience to the law. 
No hard and fast solution can be stated. The answer must depend on varying 
circumstances of time and place. How great the variations have been in the 
measure of success, and how manifold are the available means of formal and 
informal nature, is extensively shown by Kirchheimer. Modes of judicial ap
pointment, tenure, appeals, administrative controls, personal background, 
relations to the public, both in general respect and in special relation to the 
political case, all come under scrutiny. The inquiry is extended to the role and 
position of the other actors in the judicial drama: the prosecutor, the at
torney and the accused. For the accused the political trial can present a much 
desired opportunity to publicize, dramatize and propagandize his cause and 
thus to defeat the very enemy by whom he is prosecuted. But promotion of the 
cause may be fatal to him. Shall he save his own skin by turning informer or 
traitor to the cause? The dramatic dilemma is illustrated by numerous con
temporary cases as well as by the two most momentous political trials of our 
history, those of Jesus and Socrates. 

What are the peculiar tasks of defense counsel in the various types of po
litical trial? Is it his first task to serve his client, or is he to promote the cause? 
The two tasks can be incompatible. 

What, furthermore, is the role of the prosecution? How is the prosecutor's 
position to be organized if it is simultaneously to serve the government and 
not to compromise the people's confidence in the administration of justice? 
What are the motivations for the decision of whether or not to prosecute, and, 
in the affirmative situation, of how to "dress up" the case? 

All these problems are discussed on the basis of a large amount of ma
terial taken from constitutional countries such as the United States, Germany, 
Switzerland, France, Great Britain and South Africa. But how do the prob
lems present themselves in a totalitarian country? The German Democratic 
Republic (i.e., Bast Germany) serves as a richly documented illustration of the 
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several techniques-formal and informal, crude and subtle-for the achieve
ment of a situation in which the courts, like all other organs of state and party, 
are to function as reliable executive organs of an all-powerful regime bent 
upon remolding an entire people in accordance with an ideology regarded as 
ultimate truth. This fascinating description is followed by a survey of turns 
in Soviet theory on revolutionary legality, which, however, does not extend 
to those latest tendencies which may conceivably foreshadow a considerable 
intrusion of lay elements into the administration of Soviet justice and, per
haps, a growth of judicial independence. 

A chapter of some fifty pages is devoted to "trial by fiat of the successor 
regime," amply illustrated by cases from widely diverse places and periods. 
The trial of representatives of the defeated by the victorious regime appears to 
be a common, and probably inevitable, phenomenon. Kirchheimer uses the 
case to explain the essential difference between the trial and the action which 
for propaganda purposes is called a trial but partakes more of the nature of a 
spectacle with prearranged results. But even in such administration of justice, 
gradations exist. In the courts-martial of the Vichy militia and the people's 
tribunals of the first liberation days, enemies, whose fate had been settled 
in advance, were butchered. The liberation type of cour de justice, with all its 
prejudices, allowed for some primitive rights of defense. The elaborate mili
tary commission set up by the United States for the trial of such Japanese 
"war criminals" as General Yamashita is said to constitute a marginal case. 
The Nuremberg trial before the International Military Tribunal is regarded 
as a true rather than a merely simulated trial. The Nuremberg case is exten
sively discussed, but, in contrast to the general character of Kirchheimer's in
quiry, the refutation of the critics moves more along legalistic than political 
lines. Whether Nuremberg has produced, as Kirchheimer hopes, the positive 
result of a lasting condemnation of the use of inhuman practice in the political 
struggle may well be doubted. As pointed out by the author himself, the 
Nuremberg indictment was directed primarily ftgainst the National-Socialists' 
attempt to subjugate Europe by force of arms, and only incidentally against 
the practices used in the pursuit of this aim. Inhuman acts unconnected with 
the war were expressly excluded by the Tribunal from its scope of jurisdiction. 
More convincing, on the other hand, are Kirchheimer's arguments against 
the proposals to call in neutral judges in the condemnation of the National
Socialist rulers of Germany by their Allied successors, or to leave their 
condemnation to German courts. 

In the chapter following, Kirchheimer investigates the role played in po
litical justice by the corrective institutions of asylum and mercy. Asylum 
signifies the limitations imposed on political power by the limits of its terri
torial spheres. What are the considerations motivating a government to grant 
or to refuse asylum? What were the policies of the several nations in the nine
teenth century, when the asylum seeker was typically an individual? What are 
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they today when the search for asylum has come to be the concern of vast 
groups of persons persecuted not only on grounds of political creed or activity 
but on grounds of nationality, race or social origin? 

What, finally, are the complex and widely varying motives for granting or 
denying mercy to individual victims of political justice, or amnesty to entire 
groups? The comparison of Lincoln's practices with those of contemporary 
American administrations is as fascinating as the analysis of attitudes of 
Shakespearian characters, of Tudor and Bourbon kings, or of successive 
French and German regimes. 

In summing up Kirchheimer returns to the comparison of political 
justice in constitutional and totalitarian regimes. In the former the existence of 
a "judicial space" is essential if the "detour" of the resort to trial is to fulfill its 
function of legitimating the governmental prosecution of the political foe. 
Only if the courts are left a space of freedom to exercise their own, though per
haps narrowly defined, judgment can political justice be expected to achieve 
its assigned end. There must be some risk of divergency between government 
and court, and thus some risk of the trial being used by the accused as a forum 
for effective advocacy of his cause. Where no such judicial space is left, the po
litical trial can serve only the different functions of a potentially highly effective 
means of a totalitarian government to educate the populace along the ways de
sired. Whatever the regime, political justice "is bound to remain an eternal 
detour, necessary and grotesque, beneficial and monstrous."2 

This final judgment expresses the well-balanced nature of Kirchheimer's 
investigation of a topic that easily provokes partisan approach. Kirchheimer 
leaves no doubt about his own convictions as those of a democratic, liberal 
constitutionalist. But through his comprehensive knowledge of history he is 
familiar with the complexity and inevitability of the problem. He pursues it 
not as the pleader of a cause but as a scholar in search of knowledge and 
understanding. 

Kirchheimer is a political scientist and a sociologist. He looks at the phe
nomenon of political justice from this outside point of view rather than from 
the inside position of the lawyer.3 It is exactly this approach that makes his 
work fascinating and important for the lawyer. The impact of the inquiry is due 
not the least to the comprehensive scope of the author's material. Political 
justice has been treated in a flood of writing, especially in recent years when 
it has become such a widespread and disquieting phenomenon. The number 
of American discussions of American cases, practices and problems has been 
legion. Nowhere else can the reader find such a wealth of material as in 
Kirchheimer's book. Consequently, the approach is from a higher level; phe
nomena and problems of one country are reflected in those of another. Thus 
new light is thrown upon the familiar phenomenon. The inquiry cuts down 

2P, 430. 
3 The fact that the author is not a lawyer has found expression in his tmorthodox and at 

times annoying mode of citing cases, American and foreign, 
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to fundamentals. The book constitutes a high achievement of comparative 
law as well as of jurisprudence. Law teachers might well consider its use as a 
base for discussion in seminars or courses on jurisprudence. For one striving 
at clarifying his thoughts about the problem of how to defend our social and 
political system against its enemies, without in the effort undermining its very 
foundations, Kirchheimer's book is, I dare say, indispensable. To the judge, 
attorney, or prosecutor involved in a political case, it will serve as a useful 
practical guide. 

MAX RHEINSTEIN* 

*Max Pam Professor of Comparative Law, University of Chicago. 
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Mr. 0. Kircheimor here makes a sur
vey of political sociology, What, in tho 
l11:st · analysLs, is the scope of the general 
use of legal procedure for political ends ? 
One of his conclusions is worth noting : 
"Tho instigators of a political trial will 
face many unce·rtainties· if they want to 
use tho legal form for purposes beyond 
harassment or elimination of a political 
foe, and if they want to advance i.nto 

. tho territory of image-creating or destroy
ing, .'l'he. vagaries of tho medium they 
use, legal procedure, are compounded by 
their need to rely on witnesses who might 
be living in a political world of their 
own, not to speult of adversaries who 
may successfully urge their own inter
pretation on judge or jury" (p. 118). 
~L'he work fulls into tht•eo parts : 
(I) Oase:;r, Onuses, Method's ; (II) 'l'he 
Judge, tho Defenda,nt and the State; 
(III) Asylmu and Olemence. 
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I POLITICAL JUSTICE, by Otto Kirch
heimer, Princeton: Princeton University 
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This is an analysis of the compon
ents and the strategy of political jus
tice-the motives, techniques and ac
tions of its practitioners and its vic
tims. The author, a professor of po
litical science at Columbia University, 
discusses· cases in which the rulers of 
totalitaria~, Communist and . even 
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cies of criminal justice for their own 
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balance between abstract justice and 
political expediency. He examines the 
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nature of a political trial. Basing his 
analysis primarily on foreign sources, 

. he covers the Nuremberg trials, the 
·Communist purge trials and a num
ber of Smith Act trials., There is a 
'special chapter on "socialist legality," 
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N.J., 1961, pp. 425, $8.50. 

· This book by a Columbia Univei:sity professor of Political Science 
is, in the judgment of this reviewer, a fine example of scholarly 

.. writing; a kind of writing, which, all too often is marked by long 
obscure sentences and the excessive use of footnotes. There are many 
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amount of reading of relevant material in sevcml European lan
guages. 'fhc result is a veritnble mine of information on tile suhjen 
of ".Political Justice," 
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"Every political regime has its foes, or in due time creates them," 
is the opening sentence of the first chapter, Twe, and because of 
this, from the very beginning of organized government, one of its 
most perplexing problems has been how to deal with the dissenter 
and the rebel. 

I No two political trials arc ever cxaclly alike, but what the author 
, ~:ails, ", .. the two most momentous trials in history," those of 

I .Socrates and Jesus, illustrate points that arise in many such trials, 
, Socrates made, what we would call today, a defence ofi 'free inquiry,' 
'l and the right for one to follow his conscience. In the case of Jesus, 
I the charge against him was that he had talked about his allegiance 
i to what seemed. to his hearers to be higher authority than the Roman 
I Emperor. Tliis same charge came to mark that trials of the early 

Christians; and they, therefore, were convicted. primarily on politkal 
rather than religious grounds. , 

The problem of the critic and the dissenter has never been a diffi
cult one for despotic governments. ln Czarist Russia, as late as the 
beginning of the Twentieth Century, Nicholas II could sit down 
at his desk and with a personal note banish even a Grand llulc. 
And, of course, Hitler, after attaining complete power, had no 

, difficulty in disposing of his enemies. Many think that such exercise· 
of absolute authority is a thing of the pnst, o1' is confined to Com
iuunist states. Not so says the author, for", , , it is going on right now 
under our very eyes in many non-Communist countries, such as Spain, 
Portugal, Greece, Algeria, and, Israel excluded, the countries of the 
Middle East." 

But it is the constitutional governments that have the greatest 
difficulty in even approximately dealing out 'justice' to the dissenter. 
"Constitutional g·overnmenls have many times been able to curtail 
drastically the activities of their adversaries. But, if they want by 
death or imprisonment to eliminate them entirely from the com
mnnity, they must utilize the agency of a court, with all the ..• 
hazards such action incurs." 

I 

The casual reader may ask; What hazards? The chief one always 
present is that thoughtful people of a later period, perhaps only 
ten or fifteen years, will raise the embarrassing question as to 
whether justice was clOI)e the accused. In a chapter on "The Judge," 
the author, after citing many cases from the post war courts of 
England, France, West Germany, the Scandinavian countries and 
our own country says that in time of stress in which the public calls 
for victims, it is the judg·e who has to make the most difficult 
decisions, "Probably in no sect01' of our population has there been 
deeper soul searching than in the judiciary." 

In such a book the subject of 'the jury' could not be omitted, for 
I;JCn still differ as to the usefulness and the fairness of this ancient 
instillltion. One whole chapter is devoted to the subject. In the 
course of an exhaustive analysis of the jury system, the author 
mentions certain aspects of the jury system familiar to, us in the 
U.S.A., such as the "Blue Ribbon" juries of certain N.Y. Counties; 
the "government employee" jury of Washington, D.C.; the "comt 
house loungers of many U.S. Counties; and the "all white" juries 
of some Southern states, 

Ncar the end of the book the author deals with what he calls 
"the ever present phenomenon of pol tical asylum, Here is something 
that begins as early as recorded history an(! comes dowll to and 
affects the latest defector from or to the Soviet Union. One prin
ciple seems well established in such cases: namely, that asylum is 
not a matter of right; but is a privilege to be grnntcd or withheld. 

We can bring this review to a close by saying it is evident in all 
countries that the organized state is less just, less kind, Jess forgiving 
than arc the individuals composing· that state. To ask the state, which 

' fbels itself endangerecf, to be just is to ask the impossible. Long ago 
'the great German historian, Theodor Mommsen said, "impartiality in 
political t,rials is ab,out on the level with Immaculate Conception; 

\ 



·-r---~_ 
· 1 POLICE; 1 ~--------- ------• 

8 PR I NFI ELD I ILL. ' ' I ' 

' 8 -t1 4,000 I 

~ I ... 

i -~~~-- 1864- L------~~----~"0 

I 
I 
I 
I 
; 

l 
I 

r ~- I 
\ ,,/ 

POLICE-Septcmb,1 

one ma)' wish for it, but one cannot produce it. But the great Cardinal 
Richelicu, recognized as one of the g1 cat statesmen of all time, put 
the matter more bluntly. He said, "In normal affairs, the administra
tion of justice requires authentic proof; hut it is not the same in 
affairs of state .... There urgent conjecture must sometimes take 
the pi:He of proof; the Ios1 of the particular is not comparable with 
the salnll.ion of the state." As is evident, this comes close to the 
doctrine that the end justifies the means, and that is where we will 
have to leave the matter, 

HUBERT I'IIILLIPS, F:mait11s Profe.~owr of Social Science, Frcmo Sta(e 
Co/legr•, Fremo, Ca/ifomia 9)/01. 
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POLITICAL JUSTICE: The Usc of Lcgttl Procedure for Political Ends. By Otto Kirchheimcr. 
Princeton, Princeton University Press: Melbourne, Oxford University Press, 1961. Pp. xiv -\-

452. 88/-. 
lmplici t in Professor IGrchhcimer's discussion of the usc of legal proceedings by the power 

holders in the struggle for power which is called "politics" is the view that law is both a function 
of and a force in society. Judicial realism, which underlies the analysis lGrchhcimer presents, 
accepts the view that both the htw and society arc in flux, with the latter moving at a faster pace 
than the former; law is not an end in itsoli but is a means to social ends. It is important to look 
at the rules by which courts operate, but these arc not the most important factor in tho decision
making process. Courts, often held to be the interpreters of the Jaw, are called upon to decide 
questions relating to the political goals of the regime and, given certain exceptions peculiar to . 
constitutionalism, the courts act to "eliminate a political foe of the regime according to some pre
arranged rules." The courts may give a necessary legality to formal restrictions placed on tho 
enen;ies of the regime, or they may inhibit certain activities of these enemies, or they may elrama
Use to the pul.>lic the conflict raging between them and the regime. It is I<:irchhcimcr's contention 
that with the advent of mass society there has been a growth in the use of courts as political 
weapons by political regimes; in a carefully documented, scholarly study, distinguished by a 
metl1odo!ogy that is not found often enough in work clone in the social sciences, Kirchheimor 
presents his case. It is unfortunate that the examples used to illustrate the discussion are drawn 
almost exclusively from the history of Europe and the United States, but this is not a very import

ant criticism of tho book. 
Changes have come about in the type of 11rotection afforded by the regime (the word is used 

in the widest sense) to the political diss('nter, Among the many .changes analysed is one of par
ticular significance to constitutional democracies: today, the regin'i.e hands clown punishments not 
only to those who use violence to overthrow it but also to those who use propagandistic methods 
to bring about the same result. Because of the effect of political propaganda in a mass democracy, 
tho area of prohibited activity has become enlarged; a democratic government, faced with the 
theoretical paradox of having to allow open dissension and, at the same time, to preserve itself, 
must decide whether it will prevent or restrict such dissension. Germany ~wcl the United States 
solved the problem with respect to the Communist Pttrty one way; Australia, nnothor. In dis
cussing the approaches of these three countries, Kirclthcimer clifierenLiates bolwccn a theoretical 
approach and a political approach: "\Vhil.e the man of theory might reason· thai. a basically sound 
democratic society need not fear the ajJpcal. of antidemocratic philosophies, tlw practical polilicinn 
is likely to be more impressed with the assumption that those in charge will never i.oleraie adverse 
activities that may canso .. tangihle damage." The judge will have to wc·igh the vmiabks c>f the 
situation (means-ends relations, advocacy of doctrine, Jl<LS.t cx]JOrienccs, future possibilitic,;, and so 
on) and then decide on the limits to be set to the dissension. J{irchhdmcr is not so naive as i.o 
think thai. such a decision is one purely of Jaw or pf fact; such qu<.d.ions are for him political 
qncsiions, but courts arc, after all, involved in jJo!itics. 

Moreover, running throug!JOut !lis analysis of this rwd ot)1cr prul>lems is the subtle but vital 
distinction between tho motives of the regime in acting as it doc.> and the justification, hy tho 
analyst, of those motives. IGrchheimcr is interustcd in presenting the first while staying as far 
away from the second as possible.:. He tries to divorce the is and i.hto o11ght for purposes of stLl<l)'; 
in setting the boundaries of his inquiry, tlJC analyst has 11ccc,ssaril.y resorted to value jmlgtnc•nts, 
hut once tllcl inquiry is sct'inmotion the mmlyst must try to not let llis personal wif:hcs int.rndc into 
U!C discus~>ion. J<irchheirncr is not always successful in making the seprtmt.ion, l>ut fLi lua:;L he 
gives the reader clear indication when he is justifying a regime's motives. In speaking of the ways 
in which regimes come to terms with opposition of principle.: (eg, the n'aciion of t.he French and 
J.taliari gov('rnnwnts towarcl~; the: CommLwist Party), he clisc.us~;cs the contrast behvccn the formal 
frccclum allowed suclJ uppositiun ·and the actual restrictions phccd iu their way; here hu takes uo 
sides. But, wltcn hu discus:;cs Uw Nurel!lhcrg trials--the llCLLUI'C uf. lhc charges and the rejoinders 
ol Lhc critic:-; of the i.riab- lte not only shows w!Jat the TrilJLuu~l hopu<l Lo accumplic>h I lilt abo why 
they wt:rc· righL; "w!Jilc i!: retain eel many overtones o[ tbe convcnkllc<.: Lypc of. trial, did the N·urem .. 
berg trial, with ftll tiiC hypocrby and tho groicsqucnc';s durivinrs f.r01n it,; vnry ,;nlJjccl., 110l belong 
very profounclly in the catq;ory of a morally and historic<~lly necc:s~mry upcmti(Jn ?" 
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\Vbat are the consequences of political justice ? Its aim is "to enlarge the area of political 
acLion by enlisting the services of courts in behalf of political goals". Particular circumstances 
will dictate how a regime should deal with its foes, but the alternative to the "usc of legal prococlurc 
for political ends" is arbitrariness, a far less inviting prospect. Leaving aside the results, which 
will be varied, political justice docs, as E:irchheimm asserts, give a. sense of order to the struggle for 
political power. Up until this point, particular.,,~are..lms been ·taken. to·Sl'til:O:.,lp<wJutt volilicit.l 
justice is. It is a subject of transient character: "changes in political r·equirements and per
spectives arc nonetheless in the nature of things." Yet, Kirchheimer also warns tho reader thai 
"there are fundamental minimum reqnirements of human decency which are valid for all regimes 
and all proposed solutions and cannot be waived either in advance or rctrospe.ctivcly". There is a 
tension between these two ideas-a tension which Kirchheimcr has neither analysed nor avoided. 
What if those minimum requirements are not met ? Is it then to be said that political justice 
has not existed ? If the terms are so defmed, as they arc, to mean the use of legal procedum for 
political ends, then reference need not have been made to these ultimate values. As Professor 
Alf I~oss has pointed out: "The ideology of justice has no place in a reasonable discussion of the 

value of laws."· 

Canberra 8. J. SILVERMAN 

HOLMAN VERSUS HUGHES: Extension of Australian Commonwealth Powers. By Conrad 
Joyner. University of Florida Monographs; Social Sciences, ·no. 10, 1061. Pp. 70. $2. 

Joyner sets out to trace and analyse the tussle within the Labor camp between vV. M. iiughes 
and \V. A. Holman over the 1011, HJ1.3 and 191!) Commonwealth proposals for enlarged Federal 
constitutional powers. Hughes of the Federal parliamentary wing of the party (in 191!) as a 
Nationalist) was the moving spirit behind all three referenda. His old NSW Labor ally Holman, 
ftrst as Deputy Premier and then as Premier, was probably the key figure in opposition to at least 
the f1rst and second of these efforts at constitutional am.endment. 

This is one of the most promising Australian to1)ics which any Americil!l Fulbright political 
scientist has chosen. The monograph here presented is, however, almost certainly too short to 
do it j1isticc, even within J oyncr's chosen limits. But the fact is that Joyner's scholarship also 
appears to be sadly inadequate to the job. l-Ie has apparently failed to assimilate the inclis
pcnsable background of :fact and usage, while he himself is revealed as a really sloppy scholar. 
Altogether, the mo11ograph will disappoint and irritate scholars, and should not be placed in the 
hands of young students who as yet lack the necessary equipment for piddng their way safely 

amongst misinformation and misleading material. 

The onus is on a reviewer to substantiate such a sweeping condemnation. A ~omplct:e bill 
oi particulars would be too long ancl tedious. Some illustrations :from the earlier pages must: 
snfftcc. (1) In the matter of failure to assimilate customary usage: on p. 11. and elsewhere the 
term "coalition" h; erroneously applied; on }Jp. J. 'I and 18 the term "budget ·speech" is most ntis·· 
lcacUngly used. (2) As regards inexcusable errors: on p. 12 the statistics ol the membership of 
state parliaments are ba.ywire (incidentally Joyner appears unmvarc that at ~hat time member:> of 
the NS\V and ~Juecnslancl Upper Houses were nominated and not elected); on p. 12 Wtl arc asked 
to believe tlmt there ·were o11ly wages 'boards and not industrial courts or commissions in (a 
majmity of) tlto stales tbrough most of tltc decade with which Joyner is primarily concerned; on 
p. 18 the fm;t Federal Labor objective is attributed to tho Fourth (Brisbane) Conference of 1808 
instead of the Thinl (Melbourne) Conference of l !.J0f5; ou p. H (and 28) Ho~man is referred to as 
NS\V parliamentary leader in tlJU vcriod 1!)08-ll (wldch he was not unm Hl13) and on p. l'/ 
McCowou appears a> NS\V Premier in l DOD (which he was not m1iil. 1810). Sloppiness rcach8S its 
peal: on p, !lG, wlicn: of ci~hi ll«ll).rJ~; mentioned in the text no fewer than fivo are misspclt and the 
Labor JVILA for Mw nJmllidget·., antl the fmc old town of \Vagga \Vagga, app!'ar as Victorian I 

There arc, JIOwcva, more serious ohjccliom; still to Joyner's monograph. Every author is 
entitled to hi:: point of "view a.ml tl1is n:viewer would and should be the last to object to a. little 
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chose, primarily from Europe's history,· for instances of political justice and injus
tice that illuminated his thesis. Some readers may protest that the author con
centrated on Western Europe, but omitted comment on Spain or Latin America. 
There was quite enough to occupy Kirchheimer in what he undertook. His omis
sions suggest the need for a companion volume rather than an imbalance in the 
present one. 

I find more to criticize in the topical organization that the author employed. 
It led to piecemeal reporting and analysis and to repetitive summaries. This organ
ization, together with the "academic" prose style that dominates and strait-jackets 
the flow of narrative, makes progress through the text glacially slow. Ironically, 
Kirchheimer in a footnote describes a book as a story "told in stilted narrative." So 
is this one, except for infrequent and welcome flashes of warm, vivid imagery. 

This is, nevertheless, a lcamcd, successful, and significant worl<. For the first 
time, a reliable, thorough guide is available to those power mechanisms function
ing through the courts that have played such an important role in the development 
of modern nations. These mechanisms, Kirchheimer depressingly concludes, 
promise further to expand the use of political trials even in the free lands of the 
world. More than ever, courts will be involved ii1 politics, if only beca~se cold 
war pressures are almost everywhere bringing forth enlarged internal security 
programs. 

Whatever the pattern for the near future, Kirchheimer deserves the gratitude 
of all those who seek guidelines from the past. His book is destined for extensive 
use by workers in constitutional history and by all students of history and govern
ment. I hope that makers of policy as well as scholars read it. 

Um'versity of Cali/01·nia, Los Angeles HAROLD M. HYMAN 

EMPIRE. By Richard Koeb1ter. (New York: Cambridge University Press. r96r. 
Pp. 393· $8.5o.) 

ScHoLARs have been impatiently waiting for this book since Professor Koebner's 
learned and weighty articles on its themes began to appear in English historical 
journals some years ago. It exceeds their high expectations, which were based on 
more than th~> articles. The extraordinary depth of his learning in wide fields of 
history from classical to modern times impressed those who met him in London, 
where he settled in 1953, after retiring from the Hebrew University of Jerusalem. 
His interest in the book's theme, stirred when, as a rising German historian, he 
paid a visit to England in the mid-twenties, was intensified by his experience of 
empire under international mandate in Palestine. This first volume, long in 
preparation, carries the story down to the Napoleonic period. The second, now 
being written from Koebner's drafts and notes, brings it clown to the present day. 
Seventy pages of critical and bibliographical notes add great value to the book. 

The theme of the book is the history of the word and idea of empire (imperial, 
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institutionnels eux,memes interviennent san:> cesse clans !'elaboration et !'inter
pretation de Ia loi. Ainsi le simple clesir cl'un .:hangement constitutionnel a 
longtemps ete consiclere comme un clelit, !Dans Ia plupart des pays « occiclen
taux », il n' en est plus ainsi. En revanche, toute une philosophie juri clique 
de l'atteinte a Ia sflrete de l'Etat, de Ia subversion non seulement executee 
mais projetee s' est developpee clans les Et·ats qui se veulent les plus liberaux. 
Kirchheimer analyse Ia loi feclerale suisse de 1950 et !'affaire Andre Bannard 
qui en est resultee (un professeur a l'Universite de Lausanne avait communi
que des renseignements sur Ia Croix-R,ouge suisse au Mouvement de Ia 
Paix). II s'etend ph1s longuement sur J'etrange situation de Ia Republique 
feclerale face a I'Allema{Jne de !'Est, etuiiiar1t notamment les affaires John et 
A garb;, II consacre un chapitre en tier a « Ia repression legale d' organisations 
politiques » en partant de nombreux ca$ clu xrx" siecle pour aboutir a un 
examen sen·e des crlteres de repressio1i. , utilises contre les groupements con
sideres comme antidemocratiques, Dans le cas de l'action anticommuniste aux 
Etats-Unis et en Allem~gne, le verdict de Ia Cour, clans Ia mesure Oll il est 
foncle sur Ia doctrine clu groupe incrimine plut6t que sur son action, clevient, 
selon Ia formule clu juge Jac:kson, « une prophetic sous forme de decision 
legale ». Les conclusions que Kirchheime;. donne a c·e chapltre sont ponclerees 
a souhait. 

La seconde partie est consacree aux atteurs: le juge, !'accuse, 1e defenseur, 
l;Etat. L'auteur inontre l'infliJente qu'exerce sur Ia justice politlque Ia socio
logic de !a magistrature. Dans sa conclusion generale, il insistera de nouveau 
sur le role particulier des magistrats s'il y a changement de regime (il cite 
Pasquier disant en 1850 : « Je suis l'homme de France qui a le plus conmi 
lps div~~rs qouverne,ments \;)~ti set succepe.llt : je ie.m; ai fait ~ t~us J,e~u· P'oc~s ») 
et sur Ia notion cl' « espace judiciaire », "-c'est-a-clire de pouvoir kappreciation 
laisse au juge par le p6uvoir ou par rtdeologie dominante: Le comportement 
de !'accuse est surtout lnteressant a etuclier a propos de sa volonte cl'iden~ 

tification a un groupe, tanclis que le probleme de l'avocat est celui de !'identi
fication a Ia cause politique du client. Nons ne pouvons pas entrer dans le 
detail de considerations clont Ia pertinei1ee et i''adualite sont saisissantes si on 
les applique a Ia France des annees 60. 

On peut bien entenclu regretter que 
1 

tel ou tel aspect auquel on attache 
Soi-meme de !'importance n'ait pa~ ete nlJeux mis en evidence. Ainsi Ia notion 
de legitimite, ainsi le concept de trahison. Tel ou tel passage peut aussi 
paraitre lnsuffisant, Les quelques pages c(i}lsacrees a Ia justice sons le III" Reich 
sont bien rapicles. On doit aussi deplorer !'absence de toute bibliographie syste
matique. Mais il e.st clifficile de he pas ~tlmirer et approuver Ia htcidite et Ia 
nettete des conclusions qui montrent a "!a fois Ia faiblesse et l'utilite de Ia 
justice politique. La f<;iblesse est generalement admise. Qui ne cliralt avec 
Kirchheimer: « S'il est vrai que le jugel{~nt peut entrer clans l'histoire, il est 
rare qu'il devienne le verdict rendu par l'hlstoire e!le-meme »? L'utilite resulte 
deja de Ia superiorlte que Ia procedure . pre~:ente par rapport a l'arbitraire pur', 
Elle provient aussi des repercussions du ::p;·cices sur I' opinion et, par contre
coup, SUI' Ia repartition des forces politiques. La caracteristlque fondamentale 
de ce livre si riche et si stimulant e~t p(,ut.-etre cl'etre vraiment un ouvrage 
de science politique, c'est-a~dire de tenir .:'ompte de toutes les dimensions psy
~hologiques, sociologiques et i11stitutionnel'ies cl'un sujet en apparence purement 
jiwldigue. 

Alfred GR.cissER 
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PoLITICAL JusTICE.: THE UsE OF LEGAL PROCEDURE FOR PoLITICAL ENDS. By 
Otto Kirchheimer.* Princeton, Nili; Prit)cetilllJl!l~x.,Press, 196L Pp, 
xiv, 452. $8.50. ··---- - -= 
:PROFESSOR Kirchheimer's book is a richly detailed shtdy of a subject which 

has received less than deserved attention in English and American publications, 
By the author's definition, "The aim of political justice is to enlarge the area 
of political action by enlisting the services of courts in behalf of political 
goals. "1 This purpose involves the partial or complete destruction of what 
Professor Kirchheimer calls "judicial space"-the uncertainty of judicial re
sult which reflects the impartial deliberation of a court insulated from legisla
tive or executive controL In its most· blatant form, political justice transforms 
the judge into a virtual "errand boy" who must follow the latest signals from 
the political authority above him. 

Professor Kirchheimer is fully aware of what Max Lerner, writing a 
generation ago, called the "relativisi! character" of political justice. In a 
procedural sense, it is often difficult, indeed, to draw the fine line between a 
true court and a drum court. In a substantive sense, what is or is not 
"pqliotical" varies in time and place. This relativism is abundantly demonst,rated 
in an early chapter entitled "The Political Trial," which surveys such widely 
disparate sitttations as the crime of murder committed for political purposes 
alter the contested 1899 Kentucky gubernatorial election, the rigged treason 
trial of French statesman Caillaux after World War I, the 1924 defamation 
action of Reich President Ebert, various Swiss and West German cases 
arising in the 1950's under broadened ranges of political offenses, and Stalin· 
type trials which pass beyond the pale of constitutionalism. In addition to the 
relatively familiar techniques of repression and trial to which a regime may 
resort against its foes, the author also examines three extraordinary devices 
of political justice: asylum, clemency, and the Nuremberg-type trial by fiat of 
a successor regime, 

The endless variety of motivation, strategy, and result involved in the use 
of political jus·tice obviously fascinates the author, and certainly he is effective 
in transmitting his fascination to the reader. Under what circumstances is it 
strategically necessary, possible, or convenient for a regime to resort to courts 
for political purposes? How effective is political justice in "legitimizing" or 
''validating" a regime, in integrating society around its goals, in providing some 
sense of vicarious popular participation in the regime, in creating out of past 
events useful images for future purposes, or, most crudely, in eliminating foes? 
To what extent is "political justice without risks" a contradiction in terms in 
the sense that rigging the results of adjudication ahead of time betrays the 
desired impression of "legitimacy"? How are the traditional relationships 
among judge, jury, prosecution, defendant and defense counsel perverted once 
courts are forced into the arena of political strife? Finally, to what degree is 

*Professor of Political Science, Columbia University, 
1. P, 419, 
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political justice normatively justifiable, or preferable to other more direct forms· 
of political action? 

In this reviewer's judgment, the book deals most successfully with these 
questions in the two chapters on "Legal Repression of Political Organizations" 
and "Democratic Centralism." The first analyzes the motivations, criteria, atld 
efficacy of American, Vv est German and English attempts to repress the Com
munist party. The author clearly favors the English policy of repression only 
after specific acts violating the legal order have occurred, in preference to the 
American attempt: to judge on the basis of inferred, remote consequences, or 
West Germany's total proscription on the basis of party doctrine. However, he 
recognizes the unique political and legal context which the English solution 
reflects, as well as the respective impacts of foreign policy and domestic 
political factors on West German and American patterns of repression, 
Touching briefly on the grave difficulties of repression once the target has 
become a mass movement, as in France or Italy, Professor Kirchheimer 
reaches the sobering conclusion, "The course of repression in a democratic 
society is paradoxical indeed. When foreseeably effective, repression seems un
necessary; when advisable in the face of a serious threat to democratic in
stitutions, it tends to be of only limited usefulness, and it carries the germ of 
new, perhaps even more menacing dangers to democracy."2 

The chapter on "Democratic Centralism" moves beyond the pale of constitu
tional procedure to expose brilliantly the anatomy of political justice in con
temporary East Germany. Here "maximal harmonization of judicial activity 
with official policies" is achieved through an elaborate array of formal and in
formal control devices, including uncertain tenure, extraordinary appeals, and 
interference in the process of adjudication by party functionaries. "No de
cision of any consequence can ever be established as a precedent unless it 
conforms to the official policy of the clay."3 In t:urn, the norms, which con
stitute official policy are in constant "gyration" and "fluctuation," depriving' 
East German legality of even minimal coherency. 

If these two chapters display the impressive scholarship, insight, and judg
h1ent which characterize 'i!he book as a whole, they also have a sharpness of 
foctts which the book's over-all analysis lacks. Although Professor Kirchheimel' 
is very much aware of the relativist character of political justice, it is perhaps 
not unfair to say that he seems to relish that relativism rather than ruttempt
ing to structure it. The book is rich in analytical insights, but, to borrow from 
the Htle of one of Isaiah Berlin's books, they are the insights of the "fox,'' 
not of the "hedgehog." They do not build toward any overreaching thesis or 
Gestalt. At the end of the book, one is immensely better informed than at the 
beginning, but also curiously uncertain about the conclusions to which the 
argument has led and whether the outlines of the category of political justice 
have been sharpened or blurred. The word "panorama," which the authoa' 

2. P.Jn 
3. P. 266. . I 
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disclaims at the outset, may well be the fairest description of the work. It is 
of course no criticism to say that the panorama does not survey all the 
phenomena of political justice. The very selectivity of materials, however, may 
carry with it the obligation of a somewhat sharper focus than Professor 
Kirchheimer achieves. To change the metaphor, the proverbial Procrustean bed 
was surely not the only alternative. For example, the author might have 
worked more explicitly within the configuration of: history, as he did in his 
earlier co-authored book, Punishment and Social Structure. Despite his greater 
concern in the present work with the contemporary period, he does draw 
frequently on historical m<lterials and is clearly preoccupied with the nation
state's retreat, since World War I, from its earlier "magnanimity" toward 
political dissent. More pointed emphasis on this historical theme throughout 
the book would perhaps have tightened up the analysis. 

Since the concept of "judicial space" is also an important concern of the 
book, another approach might have been to place the phenomena of political 
justice on a continuum ranging from maximum to minimum judicial space. 
Although there is more than a hint of such a continuum in the work as it 
stands, this approach also is never developed in any explicit fashion. Had it 
been, a number of important problems might have been faced squarely rather 
than obliquely. In a book which is scarcely "value free," it is more than a 
little disconcerting that the analysis is not really grounded in any dear theory 
of law. True, Professor Kirchheimer does lay out something of a model of 
"judicial action," emphasizing the procedural norm of immunity from govern·
mental pressure, the "interstitial" character of a court's individualizing of 
general rules to particular cases, and the reciprocity which ought to exist be
tween adjudication and community values. Yet, this model comes at an odd 
point almost half-way through the book and its relation to the over-all analysis 
is disappointingly unfulfilled. For example, the author never quite comes to 
terms with the classic question, "What is a legal system?" Grant his dismay 
with the erosion of impartiality, the capricious fluctuation of norms, and re
course to retroactive, unpromulgated "legality," where along the continuum of 
decreasing judicial space does a legal system cease to exist, if it does? In light 
of much of the material with which the book deals, this is obviously more than 
a moot question. 

Aside from the emphasis on impartial, coherent, regularized procedure, 
one is also puzzled by the degree or sense in which Professor Kirchheimer is 
concerned with the substantive content of norms. At one point he observes that 
.courts succumb to political partiality most frequently in fragmentized political 
contexts, as did Weimar Germany, or during a totalitarian regime's attempt 

· to impose from overhead a new ideology on society. Then, somewhat later in 
his discussion of East Germany, he concludes, "When the regime's major 
goals have been fulfilled and its spiritual and social dominion safely anchored, 
the eternal guard against individual slackening may be relaxed-and a referee 
allowed to mark points for both sides."4 This may indeed prove to be an ac~ 

4, P. 299. 
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curate prophecy, hut one wonders exactly what it means in terms of political 
justice. Once the totalitarian regime has triumphed, and judicial space is 
restored, does the phenomenon of political justice end? Probably not. First, 
the1·e will probably s>till be occasional extraordinary instances of interference 
with the referee. Second, in a more profound sense, tolerance of the referee re
flects not only the regime's secure establishment in society at large, but also 
the fact that the politicizing of the judiciary itself has been carried through 
successfully. Norms may now be coherent and regular, but their content and 
the courts implementing them are still "political." It is this second point that 
Professor Kirchheimer, in his seemingly positivistic emphasis on regularity 
and coherence, does not make sufficiently explicit. It would certainly be unfair 
to imply that he is oblivious to the substance of norms, or unaware that, 
procedure aside, the substance of a norm can itself be o\Jtrageous. On a number 
of occasions he even seems to use the language o:f natural law in condemning 
"atrocious offenses against the human condition" and postulating "fundamental 
minimum requirements of human decency." 5 Indeed, it is ultimately in these 
terms that he judges Nazi Germany and justifies that unusual instance o,f 
political justice, the Nuremberg trials. One may agree with his normative con
clusion, however, and still be disconcerted at the failure to establish a bridge 
between his preoccupation with regularized coherence on the one hand ancl 
these app<trently substantive natural law standards on the other. Professor 
Kirchheimer may well agree with Professor Lon Fuller that "coherence ancl 
goodness have more affinity than coherence and evil." But1 if he does, this 
assumption receives no clear recognition or elaboration. The result is ambiguity 
not only in the author's own view of law, but also in the objective relationship 
that political justice may have to the problem of positivism versus natural law. 

Finally, the notion that political justice appears most frequently in 'frag
mentized political contexts raises a question about the institution of judicial 
review as practiced in America. Although Professor Kirchheimer discusses 
various specific instances of judicial review, he does not identify the institution 
in general as an illustration of political justice. Assuming the wide range of 
purposes and devices which the author surveys, however, perhaps it is quite 
possible to consider American reference of high policy issues to judicial 
tr~bunals as an interesting example of the very subject of the. book. This sug·
gestion is offered with some hesitancy and full awareness of the difficulties in
volved. At the same time, surely judicial review does involve courts in the 
arena of strife over political goals. It is also &ignificant that while Professor 
Kirchheimer sees a regime's desire to "legitimize" its actions as a perennial 
motive.for the resort to political justke, Professor Charles Black in his recent 
book on the Supreme Court 6 uses this same phrase repeatedly in describing 
the· function of judicial review over legislative and executive acts. Professor 
Black: of cour.s:e views this legitimizing function as instrumental in the engi-

5. Pp. 341 and 429. See also pp. 322 and 328. . 
.6; BvAcK, TnE PEOPLE AND TH~; Couin· (1960). 
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neering of consensus in the American polity. Granted that there may be a 
reciprocal relation between judicial review and such consensus, one can argue 
that Professor Black really has the cart befo,re the horse and that essentially it 
has been the (we-existence of a deep, pervasive consensus on bask values which 
has made policy issues susceptible to legalistic decision in America. In any event, 
we <tre left with a seeming paradox: on the one hand, political justice seems 
generally to reflect a fragmentized political system, but, on the other hand, 
we find it in a highly integrated, homogenous polity as well. 

Professor Kirchheimer's response would undoubtedly be that the preserva· 
tion of "j uclicial space" in the American system removes judicial review from 
the range of political justice. This is not' entirely satisfying. Fiowever, aftel" 
mentioning the 1949 New York Smith Act trial, the author himself says of 
the judge caught in such a situation, "Unable to afford what constitutes the 
most awesome as well as the most creative part of the judicial experience, the 
entertaining· of a small but persistent grain of doubt in the purposes of his 
own society, he becomes merely the legal technician shuffling formulas to fit the 
purpose of the clay. "7 If this seems an extreme example, one may nevertheless ar
gue more generally that American society does trust its judiciary with the ad
judication of high policy issues precisely because we are assured from the 
sta.rt that courts will confine their speculation to a relatively narrow range of 
value alternatives. As with the secure totalitarian regime which can begin 
to tolerate a neutral referee, we permit judicial space because we know fairly 
well in advance what courts are likely to do within that space. This of course 
suggests an eternal paradox of freedom in general : societies and regimes 
usually grant freedom when they are reasonably confident that individuals will 
exercise it in conformity with certain basic norms-in other words, when those 
receiving freedom are already ttnfree in the sense of having been conditioned 
by common habit, custom, and ideology. Under other circumstances, the grant 
of freedom is a standing invitation to anarchy. One can surely say this without 
denigrating the difference between a consensus on values which emerges within 
or from society itself and a consensus imposed from overhead by force or 
indoctrination. Yet, whether we are thinking of indiviclttals or courts, there 
remains a curious, inescapable relation between freedom and unfreedom. 

Against this background, the concepts. of political justice and judicial space 
acquJre a certain air of unreality. Perhaps the underlying issue is not so much 
between "legal" and "political" justice as it is between different kinds of 
politics. Perhaps indeed one can argue that all justice is political, but that 
we somehow choose to identify it as such only in certain circumstances. One 
possible hypothesis might be that these situations usually involve some basic 
challenge to existing social and political order. If this is at all plausible, perhaps 
we can begin to see the point of convergence between the two appmaches to 
political justice suggested here-the configuration of history and the continuum 
of judicial space. Clearly "magnanimity" toward political dissent in the latte1' 

7. P. 233. 



19621 REVIEWS 13~ 

part of the 19th century reflected the relatively secure establishment of the 
bourgeois nation-state. Equally clearly, the social and political order which 
that state embodied has been under continuing, fundamental challenge since 
\IVorlcl War I-uncler a challenge which has inexorably "politicized" an ever
widening range of human endeavor, including not only science and literature, 
but also the judicial processes through which men seek jusHce. Professor 
Kirchheimer dedicates his book to "the past, present and future victims of 
political justice." Victims there are. But in a deeper sense, they are victims not 
simply of subversion control laws and drum courts, bnt of an as yet undeter
mined sea-change transformation in the structure of nations and societies. 

VINCENT E. STARZINGER'I" 

ANCIENT RoMAN STATUTES. A translation with Introduction, Commentary, 
Glossary and Index. By Allan Chester Johnson,1 Paul Robinson Coleman
Norton,2 Frank Card Bourne.3 General Editor, Clyde Pharr:1 Austin: Uni
versity of Texas Press, 1961. Pp. xxxi, 290. $15.00. 

THIS volume coulains translations of 332 chronologically arranged texts pre
pared by a team o£ classical scholars and forms the second step in the ambitious 
project of publishing a translation of all the source material of Roman Law. 
The first volume is Professor Pharr's translation of the Theodosian Code.5 The 
editors report progress with Justinian's C orjJus .Turis CiviUs. It should be said 
at the outset that the physical form of this volume is of a very high order and 
most creditable to a University press. 

The title is somewhat misleading. Many of the texts are leges in the strict 
legal sense of comitial legislation and a great many more are within the ex
tended (and perfectly justified) definition of le."C in the Glossary.0 But likewise 
there are many documents of a judicial and administrative nature which are 
very far from legislative in character. 7 In this connection it is important to 
notice the criteria of selection which the editors have adopted. These are set 
out in their Introduction and expressly exclude, inter alia, illustrations ot 
applied law or negotia, and texts quoted in imperial codifications. Though 
neither exclusion is in fact complete, this last self-denying restriction has en· 
tailed the exclttsion of much that one would otherwise expect to see-the lex 

tAssistant Professor, Department of Government, Dartmouth College. 
1. Late, West Professor of Classics, Princeton University. 
2. Kennedy Associate Professor of Latin, Princeton University. 
3. Associate Professor of Classics, Princeton University. 
4. Research Professor of Classical Languages, University of Texas. 
5. THEODOSIAN CoDE (Pharr eel. 1952). 
6. P. 267. 
7. E.g., p. 124, Doc, 147 is a cognitio of Augustus on a homicide appeal where the 

issue concerned the criminal liability of the owner of a slave who dropped a chamber pot 
on the head of the deceased when the latter was attenwting to break into the defenc\ant'·s 
dwelling. 
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PoLITICAL JusTICE; The Use of Legal Procedure for Political Ends. 
By OTTO KIRcltHEIMER. [Princeton University Press; Lon
don: ,Oxford University Press. 1961. xiv and 452 pp. (with 
index). 68s. net.] (..,'fi\:· 

'l'md is an important book. Although much has been written on political 
justice and many aspects of it have received close study I am not aware that 
any full length study of it has p1•eviously been made, at any rate in English. 
The book, as appears from its sub-title, is concerned with the interplay of 
politics and law, or rather of politicians with the lawyers of whom they make 
use for the purpose of overcoming their political opponents. The author is 
exceptionally well equipped for his task, to which he blings a wide general 
culture, long experience of the worldng of an important civil law system (that 
of Germany during the inter-war pel'iod, a time of considerable tension), and 
a subsequent career of distinction as a professor of political science at 
Columbia University. 

Politics and justice arc uneasy, indeed unhappy; bed-fellows. Tp the 
layman political justice is a contradiction in terms, and few lawyers would 
disagree with this opinion. Moreover, most people would say that there never 
has been a time when political injustice was more rampant and blatant than 
it has been in the present century. Professor Kirchheimer's study is mostly 
concerned with the history of our own times, but his book frequently harks 
back to earlier periods, even as far as classical Greece and Rome, and what 
he has to say about those ages suggests that we in our time have been no 
worse off, indeed perhaps rather better; for over the years methods of temper
ing the wind to the shom sheep have been perfected, and have come into more 
widespread use, however sporadic and fitful this may have been. Moreover, 
difficult as it may be to pierce the fog of propaganda and counter-propaganda, 
the fact that the eye of the world is easily turned to any area in which 
injustices are alleged to be occurring is undoubtedly not without its effect. 
Thus, when the International Commission of Jurists issues one of its reports 
the Press coverage is very wide, and the reactions of the parties reported 
upon show a noteworthy sensitivity to criticism. 

· In theory, politic11.l Justice is concerned with the protection of the state 
against its intm•nal enemies who may of course include external foes who have 

. planted themsclve& within the territory of a state for ease of operation. In 
practice, of course, a social class which has secured power, or ·even a set of 
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However, it is not at aU easy to assess the genuineness of the mercy clement 
in the release by the Russians of such offenders as Gary Powers: clearly the 
political propaganda 'Value of clemency in these cases is high, and Communist 
states seem to be ru1t1ch less merciful to their own nationals. On the other 
band, it is unfortun11:1bely clear that from Sacco and Vanzetti to the Rosenbergs 
and Morton Sobell the record of the U.S. administration has been of the 
merciless type whieb one associates with fear, and a haunting doubt of the 
moral validity of OE!Je's case. Homo hominis lupus. c. 
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A. G. Noorani 

LAW AND POLITICS, 

THE c;m·f~ic.t between arbi.trary pow:r 
ancl mdlvldual freedom 1s rooted m 

the very nature of human society. Ir1 vary· 
ing degrees societies have sought to fetter 
the power of authority, to regulate and 
restrain its exercise by law. Even Commu· 
nist States speak of 'socialist legality'. In 
the traditional democracies the effort 
seems to have succeeded. Yet, in times of 
crises, even these have behaved in a manner 
which makes one sceptical about success. 

. Is the State's ·willingness to be bound by 
the law dependent on the absence of any 
major iricentive to Hollt it in the name of 

its own survival? 
Since the Courts are the prime custodians 

of the enforcement of the law, it is but 
natnral that the conflict is reflected in their 
structure and functions, in the indepen
dence they enjoy ancl the .uses to which 
they are put. It i~ legitimate, for instance, 
t:bai the verdict: of the Court be sought to 
elirninate treason. But what if the Courts be 
used also to stifle dissent? Likewise, the 
individual would be justified in invoking 
judicial assistance for the protection of his 
rights. It is wholly a different situation 
when a person pledged to the subversion 
of the order uses the judicial machinery to 
secure his freedom to subvert. Clearly, the 
qHality of the State will be measured by 
the fairness with which it holds the balance. 

-· 
extreme. Hut compels 

admiration. 
'~i~he term Political .Justice is nst;ally_ 

taken to reflect the sem:ch for an ideal 
order in whicl1 all members wlll communi
cate and interact with the body politic to 
assure its highest perfection. Is it, 'then, 
gross lingHistic abuse and utter cynicisrn to 
apply this term, as European writers· have 
traditionally done, to the liJost dubious 
segment of the administration of justice, 
that segment which uses the cleyices of 
justice to bolster or create new power posi
tions? The opposite is nearer 'the truth. 
The Greek ideal grows sharper in proftle 
p~·ecisely because justice' in political 
matters is more tenuous than in any other 
field of jurisprudence, because it can so 
easily become a mere farce. Hy utiliziug 
the devices oE justice, politic contracts 
some ill-tlefmetl and spurious obligations. 
Circumstantial and contradicLOry, the 
linkage of politics and justice is charac
terized by both promise and blasphemy.' 

J'he legitimacy of dissent and, thereCore, 
of its legal protection, is a modern pheno
menon. In olden times affairs of the SU1te 
enjoyed a certain exemption from ,judicial 
scrutiny. Richelieu said, 'In normal affairs 
the administration of Justice . requires 
authentic proof; but it is not. the san1e lll 

affairs of State.' 
The author -gives three categories o[ 

J>olitical Justice: By Otto Kirchheimer 
(Princeton University Press; Agents: 
Oxford University Press$ 3.95) is <J.,p\rne~r~ 
iDg _:wprk on ttie subject. Sllb-titlecl 'The 
Use of Legal Procedure for Political Ends', 
the book is a veritable encyclopaedia, so 
h:rge is the variety of regimes it considers. 
Some of his conclusions seem cynical and 

political trials: 'The trial involving a com
mon crime committed for political pur
poses and conducted ·with a view to tb,e 
political benef1ts which might ultimately 
accrue from successful prosecution; 

'The classic political 'tri::\1-;:~ regime'~ 
attempt to incrimin<~te its foe's pnhlic he-
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lmviour with a view to evicting him from .also on an estimate of its future potentiali-
the politic<1l scene; ancl ties for subversion. 

'The derivative political trial, ·where tltc The Karlsruhe Court solved the problem 
weapons of defamation, perjury, and con- neatly. 'In persistently regarding Com
tempt are manipul:Hecl in an effort to bring munist Party doctrine as an indivisible 
disrepute upon a politic:d foe.'· whole, binding upon the conduct of· the 

But the classic political trial, really,· is pal'ly organization and every individual. 
the one usccl to uphold or to shil'l the party member, th<;! German Constitutional 
balance of political power. '\Vith or with· Court did exactly what Leninism demands 
out disguise, political issues are broug·ht of his followers, thus putting the Com
before the courts; they must be faced and munist Party on the spot. Being evasive and 
weighed on the scales of law, much though tortuous in their refutation of the uncon· 
the judges may be 'inclined to evade them. stitulionality charge, the party's lawyers 
Political trials are inescapable.' went to all lengths to obviate discussion of 

This is particularly so when the very what party doctrine inel\1ctably implies for 
existence of a political movement is ;in party activity. As the Court did not oblige, 
issue. The author poses the problem thns: a more complex course was taken. The 
'In a democratic system the activity of a party's spokesmen insisted that only the 
revolutionary party has its paradoxical immediate objectives pursued in the 
aspect. \1Vhile expressing the very essenc:e obtaining historical situation were within 
of <m open society, it is directed at uproot- the purview of the Court and that these 
.ing this society. And yet an open society, must be viewed as independent" from and 
even if it is not torn apart by crucial social unrelated to revo.lutionary implications of 
or racial- problems, must give rise to such the party's social theory; these implications, 

·hostile activity so long as there is no univer- they saicl, referred solely to an expecte\,l 
· sal agreement on the desirability of struc- future situation.'. 

tural changes; political myths retain their Uncloubteclly, the plea would be made 
attractiveness, aml the distribution of social by ·Comniunists everywhere and deserves 

1 I. · 1 the answer the Court 
0
o·aye, · anc po 1 Uca power remains unequal-

SOJi1ething which;1either free elections nor In tbe famous Dennis trial, in the U.S., 
added pressure groups can make disappear. the problem ;vas differently put put re-

ceived the same answer. 'Attention wa~ But then how can, democracy, bent like 
focusecl on two points: the clefmi Lion o [ any other political system on sel£-rweserva-
'teaching'; and the elusi1·e cliiTerence bet-tion, permit the unimpeded operation of · 
ween permis~ible exposition or doctrine groups hostile not only to the present 
ancl illicit advocacy of action th<tt effects government but to the very essence of a 
specific parts of the doctrine. The dcfen

system in which change is predicated on clants were free to admitthat it was within 
rna jority agreement?' the realm of their doctrine to discuss 

The Basic Law of the Federal Republic historial situations in which the violent 
of Germany expressly empowers the Con- overt.hrow of the capitalist system vl'as in
stitutional Court at Karlsruhe to ban a evitable; but they had to deny having 
political party after a proper triaL So far advocated a doctrine requiring the violent 
it has found only two parties to be illegal · overthrow of the goYemment of the United 
-'-the Socialist Reich Part)' and the Com- States. It was up to the pmsecution to sho11· 

munist Party. that, beyond the realm of abstract exposi-
Jt is a very delicate question, involving tion, advocating overthrow had been not 

as it docs in Justice Jackson's phrase 'a virtuallv implied but actually committee!.' 
prophecy in the ·fotm of a legal decision.' Dr. Kirchheimer's answer to the sophistry 
The Court's verdict is not onlv based on of Communist lawyers is devastating. 'The 
the known facts about a party,'s past but role of violence in this history-ordained 



50 

revolutionary process appears in two ·1vays. 
For .one, it is inescapable destiny; the 
dominant class of capitalist society, whose 
position in the process of production has 
been slowly unclerminecl over a long period 
of time, must be dispossessed and suppress
eel; ancl as no class in history has ever given 
up its role withoJJt a struggle; the violent 
class is inevitable. Secondly, violence is a 

, job necessary for the sake of progress, a 
duty devolving on the prime movers of the 
historical process in the present era;· that 
is, the working class, guided by the revolt\-' 
tionary, · 1'vfarxist·Leninist Comn1unist 
Party. 'What is doomed to fall must be 
given a shove and a thrust to .make it fall. 
Swift, well-planned, violent .action will 
speed up mankind's advance tmvarcls 
harmonious existence. 

'Obviously, this historical i·nission of the 
Communist Party is not easily reconcilable 
with the observance of the constitutional 
order in a democratic state. Here Com
munist interpreters introduce another dis· 
tinction, equaHy serviceable in Unit~cl 
States courts and at the trial in Kaisruh~:. 
Marxist-Leninist theory commands a 
thorough, penetrating, examination of the 
'objective' situation prevailing at any given 
moment in history. At the present juncture, 
the interpreters contend, the 'objective' 
situation bars a revolutionary course of 
action; consequently, only ignorance and 
malice could impute to the Communists 
the intention to interfere ·with the demo· 
ctatic process in Gerrt1any, qr to ad vocate 
violent overthrow of the government in the 

· United States. Does 'knowledge of the laws 
of history' give Communist doctrine . a 
special status in Court? Are Commumst 
lawyers the only expert witnesses ·whose 
interpretation of Communist teaching 
must be accepted on faith? Even conceding 
that un,cler the principle o\ freedom of: 
scientific inquiry, Communist cloctrir;~ is 
no more subject than any other pohtlcal 
philosophy to verification or invalidation 
by court decision, why .should a court 
renounce the· right ,to do 1ts. own study o£ 
the doctrine's implications? · 

'The Karlwuhe court deftnitely rduscd 

QUEST 
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to yield to . the interpretation monopoly 
claimed by the Communist Pai'ty and its 
docLrinc ancl law experts; Commu'nist 
doctrine--to t!Je extent that it had become 
a determinant of action patterns.:....was held 
essential for the court's interpretation and 
u ndcrstancling of the party's concl uct, ancl 
it did a comp1·ehensive analytical job. The 
procellure seems sensible and legitimate in 
the light of Article 21 of the Basic Law. 
If it is the right and dnty of a party member 
to check the correctness of this or that move 
against the tenets of pany doctrine, \vhy 
indeecl shotdd an outside observer retrain 
from learning the n1,eaning. of Communist 
acti·on from the logic by which each point in 
doctrine and action· must fit into the sum 
total of official teaching?' 

The legal problq1 of banning Com
murii:;t Parties is not ari insuperable one, 
given the vast literayure on Communist 
doctrine and practice. I~ut what of other 
organi~;ations? ·what other .criteria bes1c1es 
allegiance to a foreign power or advocacy 
of the. use of violence, may a State properly 
set for the banning of a political party or 
the restriction of individual freedom? 

Here one mo1·es into that twilight z;ne 
between treason and heresy and the out· 
come of the debate is determined by the· 
outlook of the judiciary itself and, indeed, 
by that of society as a whole. 'The judge, 
or for that matter the jury, officiates with· 
in a given social and political structure. 

·Like tbe prosecutor or policeman, he is an 
instrument of a concrete i1olitical system 
established at a particular time an_d place. 
If community·wicle agreement on methods 
and objectives exist, if the public order 
has been ·so long established that it is taken 
for granted by all strata, the judge may be 
listened to as the spokesman of a God-given 
and just order. But tbe degree of group 
satisfaction may vary con.siderably. and 
systems ancl po·wer holders may ch::mge in 
rapid succession. Under such circum .. 
stmces, the judge's ability to officiate as 
the incarnation of the authority of . the 
group, dispensing justice to the individual 
even while ~Hljutlicating at:t:~tcks on thl' 
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regime, will suffer correspondingly. It will 
·become more difficult: fm;· him to perform 
the feat for which the community selected 

. him: to give a just decision to the in eli· 
vidual case thrust upon him. 'Just' in this 
case wou lei mean , a decision not merely 
serving the needs and pressures of the 
moment, but capable of finding a wider 
and less transient adherence; a . skilfully 
rationalized decision able to withstand a 
dispassionate scrutiny of its motivation~.' 

There· must be few cases, indeed, in 
w.hich the motivations of a judiciary were 
as plainly and pathetically exposed as in 
the cases of the evacuation and internment 
of Americans of .Japanese origin in the 
Second ·world 'War. Prejudice, War and 
the Constitut£on: By Jacobs ten Brock, 
~~clwarcl N. Barnhart, and Floyd \V. Matson 
(University of California Press, Berkeley 
$ 2.25) is a thoroughly docurnented account 
of the causes and consequences of that 
shameful episode in American hi~tory. 

'One hundred and twelve thousand 
persons, two-thirds of whom were Ameri· 
can citizens, wel'e uprooted from their 
business, their farms, theit homes; they 
were banished and interned for two and 
one-half years under guard and behind 
barbed wire, 'under conditions' in Judge 
_Denman's words, 'in major respects as de
grading as those of a penitentiary and' in im
portant respects worse than in any federal 

-penitentiary'. Justice Murphy, in a dissent
ing opinion in tbe Korcrnatsu base, charac
terized the action as 'one of the most 
sweeping and complete deprivations o£ 
constitutional rights in the history of this 
.nation in the absence of martial law. The . 
truth of this judgment depends, of course, 
upon whether the wartime power of the 
military over civiliims within the country 
is a con>tit.utional power and whether the 
military in this instance acted wi_thin 
that power; in short, it turns upon the con· 
stitutional correctness of the opinion of the 
United States Supreme Court to which 
Justice Murphy was dissenting. But cer-
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tainly, on the face of it, the American 
citizens of Japanese ancestry--and in many 
respects Japanese aliens as well-were 
sweepingly deprived of their constitutional 
rights of personal security: the rights to 
move about freely, to live and work where 
one chooses, to establish ancl maintain a 
home; ancl the right not to be deprived 
of these rights except upon. an individual 
basis and after charges, notice, hearing, 
fair trial, and all the procedural require
ments of clue process of law. More serious 
still was the apparently flagrant denial-
flagrant because the classification was based 
solely on race--of the. guarantee of equal 
and non-discriminatory treatment implicit 
in the Fifth Amendment. Not that racism 
in other contexts has been unknown in 
America--far from it. But Americans have 
always been profoundly concerned by this 
disparity between creed and practice. The 
courts have condoned it only with the 
greatest reluctance. ''Wloreover, this latest 
departure from the democratic ethic was 
more blatant than any' before it. For the 
fi.rst time in the nation's history, ·race alone 
became a criterion for protracted mass in· 
crtrceration of American citizens.'' 

The book's analysis of the U.S. Supreme 
Court's judgments in the two major cases 
that went before it is as thorough as its 
indictment is damaging. "In this way did 
the U.S. Supreme Cou;·t strike a blow at 

· the liberties of us all.' 

But it fails to ask why the Judges be
haved the way they did. Mr. -walter F. 
Murphy1 gives a good example of judges 
being swayed by considerations of 
patriotism in cases involving issues of 
national security. "In Ex parte Quirin, the 
Justices were unanimous in their conclu
sion that the government could try cap· 
tured Nazi saboteurs in military tribunals 
rather than in regularly constituted civil 
courts, but they could not agree on an 
opinion explaining why such ti·ials were 
constitutional. After the Chief Justice had 

1 Elements of ]lldicial simtegy, The Unil'ersity 
of Chicago Press, 1964, p. 48, 



circulated three different drafts of an 
opinion without securing full assent, one 
of the other members of the Court sent 
a lot1g memorandum to all of his 
colleagues." 

At the end of this epistle came this price~ 
less gem. 'Some of the very best 
lawyers I know are no1v in the Solon1o1i 
Island battle, some arc seeing service in 
Australia, ·some are sub-chasers in the 
Atlantic and 'some are on the various air 
fronts. It requires no poet's imagination to 
think of their reflections if the unanimous 
result reached by us in these cases should 
be expressed in opinions which ·would 
black out agreement in result and reveal 
internecine conflict about the manner of. 
stating that result. I know some of these 
men very, very intimately. I think I know 
what they woulchleem to be the go\'erning 
canons of constitutional adjudication in a 
case like this. Ancll almost hear their voices 
were they to reacl more than a single opinion 
in this case. They vvoulcl say something like 
this. And I almost hear their voices were 
they to read more than a single opinion in 
this case. They would say something like 
this but in language hardly becoming a 
judge's tongue: '\'\That in hell do you 
fellows think you arc doing? Haven't we 
got enough of a job trying to lick the Japs 
ancl Nazis ·without ha,;ing you fellows on 
the Court· dissipate thoughts and feelings 
ancl en.crgies of 'the folks at home by stir
ring up a nice row as to who has what 
power ... ? Haven't you got any more sense 
than to get people by the ear on one 
of tll.eir favourite America1i pastimes
abstract constitutional discussions?: .. Just 
relax ar1d clon't be too engrossed in your 
own interest in verbalistic conflicts because 

·the inroads on energy and national unity 
that such conflict inevitably proclLices is 
a pastime we had better postpone until 
peacetime:'' . 

l\Ir. i\I. C. Setalvacl refers~ to the Privy 
Council's reversal of the Federal Court's 
famo~ts juclgn1ent in Bcnoari Lal Sharma's 
Case in v:hich' the latter 5truck dovm an 
Ordinance· t)toviding for trial of offences 
under tlte emergency .bw by Spccia l 

QUEST 

A. G. Noorml"L 

Comts. "Colonial writers on Constitutional 
La1·1' have on occasions characterized juclg
incnts of the Privy Council as having been 
influenced by considerations of policy .. It 
is not surprising therefore that similar com, 
ments sllmdcl have been made in regard 
to the -View taken -by the Privy Council in 
JJenoari Lal Sharma's case." 

One wonders how far a critic of th.e 
judgments of our Courts can go in attri
buting policy considerations m sensitive 
cases. 

Political justice has reared its heacl in 
India. The Unlawful Activities (Prevention). 
Act, 1967, goes a long way towards out
lawiTig dissent: on some vital aspects of 
India's foreign policy.n This law was cn
<Jc:Led in the teeth of the late Prime 
Minister, l\lr. Lal Bahaclur Shastri's advice 
(October 31, 196'1) that in a democratic 
country like lnclia, problems such as those 
in Kashmir, Nagalancl ancl Madras should 
generally be tackled on the political leYel 
rather than by utilizing the power of the 
State. He said some people in Kashmir and 
other flal'ts of the conn try ·were a~l vacating 
that the Government should ·take action 
against those who talked of independence 
for Kashmir. But in a democracy the 
Government. clicl not rule merely by force. 
The real san(:tion behind it was the sup
port it ·got from the public, 'lie saicl: 

A blatantly political trial 1vas launclJC(l 
ancl contiJ{uecl for years. "Sheikh Abdullah 
on trial on charges which every'one recog
nisecl were bogus !tacl become the totem. 
figure of the long, clark night of Bakshi 
rule," .i\Ir. S. 1\[ulgaokar remarked (Tile 
Hindustan Times, April 8, 196'1). 

Undoubtedly, the trial clicl not represent 
the norm; it was a sorry exception. 

As for the couns themselves, on the 
whole they have acquitted themselve& 
extremely. well and contributed immensely 
to the strengthening of the rule of law in a 
democratic St<He. Is it surprising that the 

~ Jl'ar a11d Cil'il Liberties, Oxford ~r. Press; W-1.6, 
[J.:()'l: . : .. 

• 8 l'ide the author·~. article~ in rFn:lleJicl Rcvieu•, 
.\ttgust 5, 1967 and _:\larch 23. l968. 
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"<'·.izv and Politics ' . 

Comnninists !lave mountccl a concerted 
<tttack on tile judiciary? 

11'1- the loug run, both, authority's as well 
as the individual'~ c!Iort to usc Courts for 
poI it i cal en cls arc fu t i !e. . 

]ntcl'llation:l! organisations or high re
pute ancl acknowledged impartiality 
lib{ tl1e Jn t'erna tiona! Comni ission of 
Jurists ancl Amnesty International lwve 
rendered great service to tile Rule of Law 
by exposing some outstanding al.H1ses of 
the judicial process commiuecl by Strttcs in 
order ,to suppress dissent. 

Ik Kirchheimer's conclusion cleftcs 
·improvement: "Political claims eventually 
stancl or fall on their own strength. A poli
tical trial might bring out ancl focus atten: 

. ~-

.... 
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tiou on areas of ·weakness (ll' strength of a 
political organization or a cause .. Yet the 
autl10rity of the trial neither aclds nor 
detracts from the fundamentrtl j ustifica
tion of such political cbims, namely, the 
justness of tbc cause. 

"'l'o that extent political justice is bound 
to remain an eternal detour, necessary and 
grotesque, beneftcial ancl monstrous, but a 
detour all the same. It is necessary ancl 
beneficial because without the intercession 
of the judicial apparatus the fight for poli
tical power would continue as relentlessly, 
but .it vi'Ould be less oi·dcrly. Thu's what 
Pascal calls the 'grimaces', all the external 
marks o[ distinction by which the judges 
establish their title and clignity, arc bene
ficial." 

-. 

. " 

/.' 
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P -1 h . J k ' . h s h den. Im Volkerrecht hat ·das In-
. • • · . • ~ . ~ ·: • • • ~ '! dividuum keinen ·schutzau-·o 1flsc . e ·- .usftz JO amen aniSC er It:,. f , .. , spruch; da sich.'Aig(mtirtien mit 

·.:. .., • . . :.c . ,._ -· '· .. ·' ·., · • •• • .'··.· • • .... -·· '· .. •· .: '- ••· o· • • der israelischen Erklarung zu-
Camillo:Rota: '~Ein Todesur:teil der. Geschichte nichts lernen." Schweizer R~gierung deutsche frieden gegeben hatte,.brauchte 
.·ware zuunterschreiben .. ":: ·, · · Kircpheimers Namensregister "arische" Touristen be~iisste, die volkerrechtliche Frage viel

·ner Prinz:"· ."Recht. gem - liest sich manchmalwie eine Ge- un\'[ · d.ie Kennzei~hnung der leicht nicht einmal·er5rtert :Zu 
·. -Nur her! geschwjnd." schichte j:iidischen Leidens: Las- Passe deutscher_ Juden' durch den· werden. Auch die .jiidischen 
Rota: '' Eiii -- .Todesurteil · ...,..:., salle; Dreyfus;' die :--Opfer der Stempel "J". • als erwiinschte Fliichtlinge .in der Schweiz hat
... sagt'. icb.". . . .. lVIoskauer .Prozesse, Slansky··und Losung beti:achtete. Der .offene ten keinen: voL~errechtlichen 
D~r.Prinz: ,,Ich .n6re ja wohl.- Reik - es sind irnmer ·Wieder Br]lch des Asylrechts (die Schutzanspruch. Will .eiii totali-

.. ,Es konnte schon. geschehen .Iuden, ... die fUr den Unterschied Riickstellun~ . der "illegalen" tfu:er· Staat iri Zukunft einmal 
· seill:. ich bill eilig. ".. in der polit~schen Auffassung Fliichtlinge · ·a us . der. Schweiz). eillen jij.diSchen Gegner treffen, 

".i,'essiD.i: Emilia Galo~i •. I. Akt, mit dem Leben oder. mit dem war das Todesurteilfiir deutsche so kann er 'mit einem gewissen 
.. s. Szene. · Verlust· der Freiheit gezahlt ha- Juden; unmittelbar. fiir die Aus- Schein von Recht versuchen, 

. . ben. Nicht umson,st. hat der Ju- gelieferten, mittelb1:J.r fii_r Un~ sich auf den Fall Eichmann zu 
Seit den:i lS. Jahrhundert ristenberuf den Juden angezo- zahlige. · · berufen - nicht auf das Urteil, 

hat· die politische Justiz ih- gen; das Recht· ist, Riistzeug ·in ·Formell ist im Fall Eichmann das rechtmassig war, aber auf 
r~ .. Opfer ~unter Juden gesucht der .Abwehr des. Unmenschli-: das. V61kerrecht '.beacht!'!t wor- die Vollstreckung. 
und gefunden. Der jiidische In- chen,,dem der Mensch nur ein · · · 
tellekt (und · Intellektuelle) ...::.._ stets ersetzbarer oder . aus-
stand iiberall in einer .. Kon.-; W:echselbarer .,..-,-Bestaudteil der,' 

· fliktsituation ·in staaten/die die StaatsJUaschiD.e .Jst; · der-7 Verlust. 
'J;istiz: init:CJ.e~:r~littE;;:m,t~gr~~rr ,. d~£, In~~~§u~1?~;~~:·d~{".tu~ 
ten;;,,,~Di,e~politlsche· .J11;stiz" · _,· den, !N"le J!?d~~ _:r:ehgwsen ,Men
in'·· den ·'~!':_W orten • · des'':.· Staats- schen;. ·. ein ' un.e.rtJ;a_gliche.r ~ pe~. 
rechtslel:J.rers ·· der : Columbia- danke. :· . : .. ~---~ .... ~, :· ~:,· :. ':: -~ 
Universita1; Otto Kir.chheimer .Hat .. die Pra.xis Israels in pen 
"bringt ··keine · eig~ne ·, Lo:sung; · vierzehri"cJamen se~er' ·Exi:;.te~:. 
sie willlediglich. den Zusarriffien- an die Traditon der Gola in°die-· 
stoss :iw"lschen •. Herrscher und . ser Hinsicht angekniipft?. . . . • 
Gegrier, ·in einer dem Herrscher · , Hier hat· die Vollstreckung ·des 
genehmen Weise. losen. Wenn Todesurteils irri Fall Eichmann 
ein Staat den Streit mit ent- Zweifel erweckt: . ··Der ~Staats-" 
schlosseneri Gegnern nicht einer manti muss oft rasch · handeln; 
wirklich· unabhangigen Instanz der Richter darf nicht eilen;·Die 
zur ·; Entscheidung ' iiberlassen Bestatigung i eines · ·i Todesurteils 
kann, ist der Proze.ss. dann nicbj:s ist ein richter).icher Akt; sje ver-

\. als die offentliche Wiederholung langt ruhige ··Erwagiin.g; ·ebenso 
· ·einer Entscheidung, '·die schon vfie das Urteil~:Lessings Ca.IfJ.illo 

anderswo ge:fiallt wurde." ·(Otto Rota hatte den Prinzen das ·ur-
·-.. Kirchheimer:' ·Political Justice teil ·-."in • diesem · :'Augenblicke 

- The ·use. of legal procedure nicht m1igen unterschreiben las
for political ends", · Princeton sen, una· ·.wenn es den· · Morder 
University Press. 1961). Wir den~ seines '?inzigen sohnes :betroffen 
ken an die · nationalsozialisti- hatte",·Aber·Lessing:passt nicht 
schen "Gerichte" und verstehen in den ;,modernen'' Staatj'so·we
.die Sorge, aus · der :' heraus-llig ,wi~,,di~.:;cWeisheit,iiJulius 
der · amerikanische ·Jurist · resig- Caesars, ( der selbst:: .. an .Catilina~., 
· niert. ,,Aber :dann, muss:,es uns ,riern ein Tqdesurt.eil:nicht1voll

, .. . •~>t:uttii;rP,~cheU::, dass: er: ein Bei,... ,strecke!l,]ass.en.:)ViJi;,bis:P.ro::und. 
-~-:, ·spiei aus 'der Praxis· Israels her- ,co11tra;:in Ruh~' ~Qgeli :Werden, 

-~~=iP:;::~:~~~k~i:"~~;!~::.·.~~9i!j;li~~,~~i~~~~!-~ 
~.,:Sf?hei~ulfg:~durc4: die,;geric~tliche .. -eiri?r::komplizie'rte_s-r~\ind~"'heikl~s
>;.::"'zu!'starken.• Das begann·.mit:. dem .; Tbema ~:al.lf. :iDie'i!'-'verai:ttWortli-
. · , ... En, dEL, 4es.;;:L E)rst.!!n ••.,. W ~tlqieges;: · chehtMillister-''Israe1s"1i.aben''(scL <: 
· · ; ... esrfUhrte. zu. dem,Wunsche. Ben . :w'eitf"'siet<irilt:.t·aer:' F'rage ·-h~ilisst • 

•• > :'. G:'!ll"ions. ~J:lk·~J.VJ:ass.enausrottung · ~ -wareri)~fdiei~VollSti'ecku£gWdes ·· 
· :· : v:on: ·;Jude~,r il,r•i'de~ "einmaligen '; Eichlnatm'-U:r1eils:" gebiiligt:·dwie A 

· •. 9:~~g~)l~IL4~.S~J£~:m~I).J.J.-J?rQ,.,,,hatten.:..=-...in....Isr-ael....:und. and.ers-:· 
zesses, als , den entsche!denden ~ wo •-:--; ·diej enigen reagiert · die " 

• . Punkt fiir Isj:qel$5 E~st~nzah-f~ diE!: 'Getilii@issehmd. Konze~tra
t . spruch in ,einer stiindig dr:g)ten- tiopslagez: ner.··Gestapo .. erlebt.· 
.: . "den!Welt'·z'u beriiitzen:"' ''!>!. 'mid.iiber1eb>:t.''li~be:il? w'" · .,. •.. :; 
;:._. .. -~··?!'-,.-, ~-·~•·•··f ·'·,~-:--···· .- ~- .,. ~,- . p ··~7 .. '-· .• ·'• ");-'O':H:'].:, ~.,~1~ h~t'"~ll 
· ~- ':':"Kir,<;Pli~imE:!;z.: . denk.t als ~Histo- s~e r~C!g~$" :w~!J.P;.4iinen.::,eme 
· .. · "r~er;a.Is Tiieoretiker des Rechts; ·· nih;hte:i.ne 'Daf:stelhmg d~r ..,...fuit ' 
· ···eJ!, rummt ''Dich.t": Partei .. · sei:i:te der • veinstrec:killl~;-'2'~erkririii:fUn 
-~a'uge_!Ilein~ ~ '(~ch~:. ini' l:)~~ohde-.. ~o~pltZie:€te~-~robi~.£W ::;·~:e;tWa 

· • r~n ~,''an :::J~r:a~~ . .:;; ge;ncht¢ten) .~ Hit . SJn.rl:<i! _:rqrc~~!ffi~f.~ .. , .~i,9i:: ;, 
. <Schlus:;;folgerungen • .. -._.stimmen :· g~legen · _hatte?";-:~ ":~:-' , .:---·::· .. 
. ~'n~chderikli~ii:""Wenn~ df~-Betei- ~c Wir 'v{isen;; es;:'iiichf;~ Ui~rri~d'~ 

. - ·ligt~n"wiinschen. ''kahn ·:ci~i-:, Pro-·' ha~;~e'r,.SUchf.,.~die.",Ueh({ae'b"erid.~n n 
7··ti~ll~~o~::aer W.kit6M~~~~fllk~it ::~:m ·~e£r.~i~zli::~uzid. ~~~~£~~t e~~~n:.~ 
;,;:stattfinden. Der: Dynamism us 'ei- .. Zwei;fel;,der:~nicl:J.ts ii:ilt',.de'm'Ur- ·:: 
'i,~ n~s; s.o~c~_e¥'frilt!=l"faxiienstseilaru- :,tent~il?:~~J.'yjef,;~t. }''4%!:.$..tiJi;r!ing~~ 

· . :·eine)ieue. "po'!jtj._sf?h~' W a:ffe::'::' Die.: des· . S_taa:t~~~ Isra:er ,iii-·' de'r-'W elt':, 

.·,•·.;~-~~r,~;;.};~~~~~:~~~ti~~.~··.~~r~~~j~~OC~~~~it\i:~ 
-.. ~:< das ·-·· · e1gentliche · _ .Zlel .. : des tei}s mcht 'bese1hgt:;;<'wor:de:O. · Er." 

;~~,~~~~~~~ll.~f~ 
.;7'lmer angedeutete•Moglichkeit•ei~' :8 d t .. , "'cf''' '.A 'kecil''':"'v ·"• 

:~~:~~~:~~~~~!.~~i~~~~~~i-··f~~!~:~~~;~-:~£~!fct;;~~~ 
q1,-;;~srch::··=•der- .:T''urke1;·; der'oHa:upt- ·;: Min4erheit: ""':(die'·.:;ZJuden ~·~;. dei:-: 
k"~stiitza derlivestlichen::Allianz im ·\velt ~kd. ···~h. 'e~.iJL 't.'ll~h"''"'cb:'~ 

~ ?'rue'Rechtferli · · 'ihtef·Existeuz ('!:·.zurucli esfellt'"l'""wlfr'den~Prof:':; 

'·?~~~~::~!i~~;rE!7·U:~:d:~~,~~;~lt~~i~;~!il:itJ: 
-~~:;n;rrt;;: ::~:)fm'!:,~n-·, · .t··'>r · J.f ~~':~_ };ti;i·:_;_.r~ 

·' 
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S~ite~ 9 
.. - ......... --.. ----~--·--":""'""''" 

Der Vergleich mit Lessings 
Prinzen:''trifft ·auf die israeli
scijen' Minister gewiss nicht zu; 
sie haben das Pro. uud Contra 
erwogeri.. ·Aber der- blosse Schein 
einer Integration' der' 'E.echts!ra
ge: 'm die ;- Polltik (und ;wie 
Kirchheimers''im~·J'ahre 'i9·6i er
schie."l.eneis Erich :zegt; hestand 
ein- solcher Schein:f.-ist. bedenk-

. lich~:die .. TatsaCb.e, ·d.ass 'ein-:so 
tiel\ schiirlendes 'Buch:"cieii Eidi
rriarin-Pi-ozess_ als Beispiel· ·heran
·zieht, muss jedenfails zu d'eriken 
geben, .;.vie ·immer ·man·. ~etzten 
Endes m: Kirchheimers Ansich
ten steht;:. - ·;.;;;;;,': · ·"' :; ~,: . 

A. BERGMANN 
.·: ~- ~ 

~ .- ..c: ~:, 

·<r-· 
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THE CALCULUS OF CoNsE:--oi. ByJames 
J,f_ Buthanan and Gordon TuHoc.lc. 
Univer~m· ,,f :-.i1rl1!g~tn Press, $6-95· 

Pow:-R A'-::. Ctvru7.> no:.<. By David 
Coopnn•.ltl and E. V. \\'alter. Crowell, 
$8.75· 

THE Ell!!C OF PowER. Edited by H.uold 
D. Las.<wcll :md l Iarian Cleveland. 
Harpo, S 7 .50. 

D<.~H>< RALY's :l.lANIFK->To. By "1Nil1iam 0. 
Dou~-:lJs. Duubled:lV, $2.00. 

00l.lTrcAL Jvsncr. By. Otto Kirthheiroer. 
Prin(cton Univer,ity Press, $8.5o. 

+ THESE FIVE volumes have one &jng 
in c,,rmnon: each is concerned with 
politics and in each ethical C-on~ider:.. ~ 
atious pi<~y a wle-if not downstage, at 
least Jil the wings. 

Of':·,,. fi\i:' it is The Calculus of (;on-
sent ''hith mo~t directly engages the 
Chri!.ti,;n n·ade:r m debate. The authors 
~t:nt with an a,•mwption concfrning 
po!itils 'inllLn· w th;~t which reigns in 
ct'•)nmui(s: r.;tion.1l individuais operate 
in a situation of competiug and some
timts CO !ilL idiug iuterests, out of which 
arise ~tnH wres- and forces which bring 
a !>out (lunge. Politi<.s, they maintain, is 
the study of rrade in political influence 
.1nd !'"wet \,·J:t·reby the indi,·iduals of a 
given <.rx ie:v tlnough give and take 
kam wint b .• ~:c structures are to their 
advaraage (.llld which are then adopted 
as conslltlltwnal prodslons) and what 
action' n,:,; be taken by a majority 
wit.hl" 'd~-•t limits and under what cir
cunht::mt' The bulk of t.'!J.e book is a 
highly tcc:.;,inll ~tu<ly o£ this process. 

Budl:m.•~ and Tullock. dearly dis
tin~ui,h Ot'th'L'e!1 method :md ethical 
judgrn::·rH 'I'hey do not assume that 
indiviJuab ,i!e n1ouvated only by nar-
10\ .... dt hni:ion~ <,f "'irueresf' or that 
n1di' ;;Ju.d:,tn is .. nJ ethical creed for 
~Klr·;\. f'~•:v_ <if·qy (ndy tho.!. the-re is any 
.. pubbt P!t··lc~t .. ~p~rt f'n..11n the surd of 
u1d!\ tdu d ih·:-.jp·;;;, {nnvictiun.s and 

idt .Js '\ "r dr) they :;_;,.sume that all men'-" 
aH· t.l!H •!~.~1. but on!! th2r the stt-rte is 
~.n1 :trnLt\ t ,.._. 1 \:(h n1en art .. ,1hl~ to make 
J.nd ~<·n:.Jke !ll in~!·r~~f ti.'Jn \v!th others-
:1 piG'-'''~ wbith hrzrs d <enain r~rion
.Ilitv upcHi tht''Pt ·rbe .author..;.. while not 
dt'"nyit(g' tb.tt Eher~ 2;; an ethical s.t~nHiard 
fpr hum.tr, bdnv;<,r '~hich stands over 
al(:in~t -1li mer;. concd•·e the t<!sk of 
politics tr; bt> the ··,HaAimizing" of those 
areas in w!:id1 mdi1•idu::ils' interests 
cointi<k with (";H }, other and with the 
tthic1l -.r.wdJrd--ii, (}nl.er that ethics 
not i>!' lnmh-nrd 1-'<ith an intolerable 
task d ~)nal f'('~t'Tl'[ Politics. in short, 
mu.).i he tnt·th\~ln.{.f:~~ ..• !iy optimistic 
:;_bom m.<n, ahnw pr0!;l"to'-" and about 
.'-<.wi:<:l har:~C)f')' l-.".1' L1.odC$~ iG its philo
-;.':'lphiul r-r< .e:·uion:. 

\, 

··an 
by William . 0 

• •. "-;> .·- .,.~,~~''."~""·~----~·-~-im-is·~u-lv a rousi ·· "' 
are too large· or:· n.etez:ogeneous . to ( ··tal.t~~~~~': , ; o- P • ng prect 

L , :rsr: .th( bas~s o_f common. in teres' ~~' ;~t . ~high-grade journalism packaged expen 
whicn. one mem!X'r cr group ref us• < t9 <;;~r·! pvely between hard covns, and P<n.ue1 
play the game of give arid take an{' ~ :;;;[-; ¥md Civilization, whicll bean the sub 
the po""er to e-nf?w~ ~is ': iil; in .'' .. a_ch /;f :,title "Political Thought in the Twenti 
for any rea<;<m mmv1du;us are 1!1 m; · ::f ;, .eth Century ... The bulk of ·he latter i~ 
formed <.>r in::<~tion;;L Indeed, it would f- ~ .up of short quotatio :s from 45 
seem tn be w«pphcable m all those . i poliuaans and thinkers to i lusttate the 
;-o;Hiitions whc:rein because of our sin~ A· _movement from 19th centm! liberaliszr 
ruwess wr: fin(\ oc1rsdves. T~e fa(. :re- ·fl; ,w the complex spectmm of todav·s 

... ,_. l l.. ..... ~ ' • ... ) ~ .... I io+ o ,. 'l • , ~M.ns, ~,o,,t ,er, ,.l<h tne me .. .twd " <lch .,, ·thought born of the cnscs 'f two wan 
t:1e_ autnors t.xpou:.d is e~<, ntia!ly that ·-;.1 : and a depression. The authvrs link the 
._·h.Hh IS f'I'lp!oyed where>::r political./L :quotations with interpretive essays. but 
\or:~truw~n l> tx::r,g aa::mpted !n !O·<>r,, .their powers of conceptualization are 
o:J.y .s wo_nJ. 1: ts. for exampk, t,he · l. ·not strong enough to give the book a 
.rnetnod . by ,,·!-uch L'lc European F.(;o.- <,~; ·qear profile. The impression both these 
~omi<: Community is being built. "'itll >:\ .~ 'boob give supports the mood of liberal 
ns ~.:areful ex(J.u.:ion of appe;:Js to p~n. ;- ;.{.':. ;~dealism, but without much analysis of 
opk~ and lop!ues. wh:ch mig!:~ disrupt. >:: :, .1ts problems. Justice Douglas' volume 
It h ·als>; the method by Whi<.t\ this_ Com~ :; f' includes a trenchant aiticism of our 
munity is developing its rel.uicn i() ·f failure to impart this idealism to the 
Afri,a. And a state department soot;$. iF ; peoples of Asia.. 
man speaks of diS<.-overing "area~ of ovez:: ;{ : In sharp contrast ~ds Otto Kirch
iapping mterest". with u"le~soviet U:-;i6zi. :::/• heimer's massive study Political justice: 
as the merhodo!ogicai hope for the yea..>-$::: :Y ~ , The Use of Legal Procedure for Politi
ahead. !s it possible that some -rniie~~tfr: cal Ends. In the tradition of Getman 
b:oods • over _this empincism-:-a ~~'.::;; . ~p Kirchbeimer is painfully ob-
wmch meo!vpans have yet to disc.over1f.;; :~~-- J~Ve and thol'(}ugh~. and he ~f,.Hy 

T~-~ Ethic of Power consis_ts ;of some;', yiY refrains' £:om -~ue judgments even 
24 p«ptn read to the Conterence on: .. ·t: , -w;hen _dealing _wuh the most outrageous 
Science, Philosophy and Religion at the,) ;fl~ · t;~lat10ns of Judicial autonomy by po
Jewi~h Theologica.l Seminary in New~''dJ;, liti<:al power. He includes a section on 
York. on the subject of !he interacu<i>n. ::1;: asylum and_ cleme..."lcy and advises us that 
pf . religi,on: cd>.ics and yoiirip. . T%: n:.~ thes: no ~ess than political trials. and 
~Jor z:::g10r:s ~d a v;u:ety of ethi~.·.: C).<~.·. ma~_pula~on of the ~ constitute 
a.td poh<Ical pomts of "'le-r.v are rep~e:-~J· political interference_ with legal pro-
scm~,. l'.~o~t}ntel:!!~ to thi~ ~"-i~e£'4~1!.· · ced~ In a concluSion ~~eru;g ?n 
was the (I! a logue netween t.t'1e realiSts. : J , -; cyrucum he state$ that poutical JUStice 

_ and t.."te ethical-syMem buildm on suchl;j L at least give$ the defeated a chance to 
, .. prqbl-em$\as th~c-ethicr_cof ~ · ${stallre'to'fi?/.. pro~ before he is hanged. Political 
:tyr~ny and oL:.attempts t:> :inliue~£e/\"t. JUStice ~ia necessary_ and bt;nefidal be
.·. fore1gn govemJl1ent5' and· peoples.~'~:' ~- J, ?1~. Without the mtercession of. the 

The: !>OOL ha$.. hOweVer. a d~trou~'-1' Judicial apparatus the fight for political 
s~nccmling, one whk.h ref:l.eo:s .~rl:tei: I _ ~ would amtinue as relentlessly, 

, whq1e din1.ate of ~meric:an intellectual l ; . but lt would be ~ess orderly." "Neces-
. 1"£ , . • l . ..... . l' - • . . . . l . """"" and ben--"-"-•" the' •'-: ~ t;; ~t; uea s -:;~<:"lu>-:,\.reng:-on. and politics f -; • • C1U..l<U -none . ·~ tue 

by havmg sep.arafi:: sectiOns on ead~: It -f r ~- u -~cated to the VICtims of 
.· .. !s. enligh:~ung _<q.read of the' po-ii~eal f . poliu~ }~· and. a cold _passi~ for 
. 1deas ()f t1mdu=, B-uddhism.; !udaiSin.. 1 ~ _J~ce mforms It. Its diSCUSSlon of 

Pmtestir:;tism. and blam,:•but:'i; i:. ~· [ "judioal space,. in totalitarian societies 
tr~::ing to_ ~~Y:er' m t..'le sections in f as w~ll as moz:: ?emocratic ones is a 
wmch. pohuc-; ,IS analyzed and. a(:tion I ~fice:lt ana.yszs of ~e n_atural oper
proposed a!mos.rc·nO explicit reference to t ~u~ o_f. mdepen4ent objectn.·e law and 
religious,conviction •. <The: princiules,an<i. I . Its Judio:uy m ~e face of political at
actions. t,;!iet: &eifoit.l-t :<md< ti'".etanalyses \ ... ~pts ~o ~nd lt to other ends..~
offc;red p.resuppt'.Ae-:oc.l-ter and nio¢'cori.:.; l:beuner lS .oo. aware c:£ <?e ambagmues 
fused beliefs .tl-.an tii.<>se'.whiclt''the rcli:;; 'ti:\'<>! all pretenSions to JUstlce to aay out
~ous ': sectio11 _propoun4 Thi impi-ei. ;,iJ ., ri~, that the ~w will win and • the 

. swr;.creat~-=-:-that religion is. throrv and ·< l,, poliucal agent fail. But the book a a 
~t.onlrsOcial.scientist:sdeal witi:t'prac- '.:!;part ~ the ~ht. .Perhaps here. too a 
tice-':-is.!l:r,~ersal:of"the: actual siiuadQn ;: 1 .::grace 15 at wor~twhlch we would do ~ell 
{ 1 · ' f' ili . · · rh."dl. · • ·..... , , ·.· to take a.ccount of. ' ~~~,t;~t~~tz ~ c wm: 

['cf,.__v-- \S+i~¥1 C..e ..... +...-t.v"'\ 
..J 

-Au.')+. l<t&.s] 

~ 



suc:cestiftd, attol'npt of .· _ to prevent camatix frvm· 
J,'and: frorrLusing it to bring . 

tU)1\'Iru•tsh1if!le'befiltC: SfititdlJ for .. may be call\}d political justice inits 
.: ....... t..,,.B! ·~··--.. ~ ... undermined by forciflg a memhet of th~ J _-• 

. aguin~t libelous charge.~ before. a judiciary : 
.... demonstrated by the case. of Fri~dob 

Oet;11lail.i Re})ubli<r after· thb ·. ~ollapsv> of the · 
. . :· ..... ~ .~-. ·.''.:";:·;.~~~~f}tY.i_: ~, .~-:.:>} .y:~c~~~-:·: . ':··,_J; ~ · t~~-.. · :·?·!,:.~- r:_t {,~... ·. ~:t / . !~· 

'tb\ltlfis•~Wflit··~ ts- a wear)on M attack~ ifis ttlorefrequontly a · .. •;,; 

atf~~~l$tlttg"; -J~$lrne:~rl' so~~mh-_ he:nJ dgtlii'ISltl- i!~ o~~?nen, t6~ ' . •',;' -;s· 
we1atXJ· ,n of w .1at .rvt'C etm\w. .ca s .. staw pro ec-- .• -·' .J o-- . - . . . . - . ~ : ·_: .·-; ';~:-; 'I• 

·.·_-·:;: 
' ' ' . ' ·' ., -~. :_:·:~\~~' 'lt ' £ 

.··,.··. 

. • : '!' ~ . ·. ' > .. ·~· . : '. 
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· ,a.:nJ.nQrity, ,tegim-:s bave been abt~l tu ·· 
t,he~.b.A\1?. no~· been· aooompani~& t)y · ··:. ·. 

.v-!"'-'!li<QU3". rettrne 'of R.o$al$ .. e:v~n , \?;·.;~:,:: 
it~cUd .not fl\ll J#ltU·J~~. · ·.· · ·· 

. lU.I.~ UNJ.VER:Sf{\',Ot• CHHA\liU l.AYI' h.tYJ.t:.n li'QI. JV;~:Ji~ 
·.·:\:· •. ·~- :>c> ._ .• ·· ._ . : _ .. --_· .· ·'··· .... ,\<\~; 
u~ setr~!idelttt:;Jtf·:?\1~ ag~~:hr wl,icbJh~ .~x{}rcise or,:~W:er, .. u otdef ~-:<{{~«~ 

Moer>U_ -!d tts.;t~l,fdlito,~:ln''st'~ demat1ded by, ot' at ledteolWSpond to* :_ •cit!' 
-~··"'"''~-c••···the reasot)ablenel!.S ·of'th(• C:tl"r~f~~ r'f Ji6vcrnnierital power"tt\ust t)e • ',, :. 

l"l;;IUiuu.u.lJ<; ln individuar~a$e$ th~ ~~rcis~ · -, ,. ___ .··• 
<>fiiQ.'Vi~tn:rnblitaroo,IVer;;.eslooc!lall'v'Wit_< m_ It .. ia direvicd 'against'iina1t6gcd enetnYI~:·: ~~·-L:~; 

tM·tegithhizers'of the exerciso' bf goverti(.·.• ::_:;;h 
. itseH' a 'veritabl~ key to the· clafin2atibn ·of: :<·,:::1 

mcrlCUllrY.hl fabdc. ~. '· · ·~_;,::r •. , 
· · po~i~ :untesa:·thW~art 

il\Ue:P.etl~~ertt 

li.eq~uUa:tiU!S .. 1k' .. s of ... oou.iuel in-the varlous·typeS:ot'p~. 
:set'V~ filii (!:Jient, .. or is he to pro1m~te tlte •cattst?; 

illOi)m:pat]iJ>le~;:E:,,;-.~,;,~,---:·· ~, ;,:-.: .. !!~->-.< ·;~_ -~ :L·;,__i ., ___ , 

tur1tltet~md:wJit·~t)~ rotc ot':tne.'prosecution 1 Hqw is the prosecuio'l~ 
;l'IOI~tuO•tl' ·bi~lolrRlU!liZ~id''if it: is Si:tnU~4l,neously to setve.,the government: and 

·~f~~~~~~~·:h!~J~e~~~~:':~:S:!!t~;~:d:··· ;;;•'+~ 
how to "dress up" the case'? ... ·<· ·· 1. • 

1 
•• .. . · ,. 

>ni':i'libli'-mr;aterdi:scusse~d-on the basis of a·Jarge amo1~nt of ·ma~ :, 
,~."'~u.vu.-..,,.,"'1~·11~-"·~u."u'"'countries such 8s the United Statetl; Germany,' 

. Brlt~nand. SoUth ·Mdca. But hQW _do the prot>-. · · · · 
tUriStf~ii'esl~nttllet~llyes in 8:-:totalitarian~counb:y 1 The Oermlui Democmtio. 
.<o'R~~Ptlbli<:f (1~~~~4 Bast.G~~-11-:nvl'setves as li dchly'doctinientl!dillustratiQn 6ftlle 

.... 



I:u -~·:.:;·_. :_.:·,~'~!:~i.-·::.t .-t·;·/~(-,-'~-~-;;¢}_ -;~:-~ .... 
,,.urv111•5~ •. .,. ... the .rol~ played bi P9"' · 

~li:VIIII.n .. ~tt4·J11CfCJ.~'A;~yl1UW ... 
.. the lin.Uts of its terr~~ .. 

"M:~~f\i:* .. ~l~~--~~Jl,~iq!~_a:walWJ~PtiV~U.ng: n gov~r~tn~m~t9 ;Bra,~t' 
· .. nations hV~t,l ,p~},~~''': ~, 

tvntcativ an in<~ividual ?~~~~fato · .·. ·. 

·.~ . ·. 

',i! 
:f' 

i 

·: ,._, 
\ ',,·')·~~~·}:;: 

· a'pil,rJabh. tltaftimkes·his 
· · · c>fth~ iriqt1irY is due 

'1>\\t'l\l'o••"<t n~affirlali ?oliticat.· 
..,.,..,,, ....... in reee:nt yeats' when 

m~;mu,l'\til110' pli~uoine:non; -'l"hecmunbe't• 
p+f,tctiees and. probl~riis' b~i'tfoeen 

; suclr a 'wealth of"niaterial as in ' 
is frorit a highet'level; phe~ 

.,,,.,, ... ,.., ... are reflected ih·those of adothet, 'D1i.ts 
.the. f~n1lllafp1iendmen6n;'''fh~ inquiry· cuts· dowil 

,, ..• ,.,,...,,n ... ·,· . .,.'~··;;,r;~'':~:~/\':· .{"'/(~. . , ~-~~~:'/ , ,_,;r ·,.-\;: · .. ·. · .. > .' 

lawyer haS foutid. expresaion in his uuorthod!)X an<J nt 
ta!les~ Amedcun and foreillfi, · · · 

···" ' ·. . :-
:; ~ .·: ,:. ~ . . , 

,,. 
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'· ~~~is! t_J' .J.l»4~8$•e.s~.:;: 

lb.:nxuurr 1 ••. · · Pr(l~s. · Loudon 1. · ._·· 

Oxford Unive••l$ity l)l'~~ss; . · (Appe~~ic~s a.nd···::·. 

· ... :.Jude") a:a PP: J:l·l > , · . · ' 
'l'axs ·1~ a. careful fiive~tigaition by 1\:~;Jlrq,fessor of lJ~w. ~fSt~nford5-. 
University into th('( cvidenc~~ giVCli byJour ~x~Comat\t,mists (of which> 
the mo11t fnmoull ~~ Whittaker Che.~bers) in thre~ types of fact-. 
f\nding inquiries conceruing .. C<>mrn,mist. IH~tivitie11 in the United· ·· 
Staten. · Court trials, admiuistruti'tt( hearing$ · and Cougression!ll 
investigl:ltions are coropitr·ed, w:ith ·:· ·.. another and· with llritl~li · 
Tribunals of I•:nquiry, Uo~·al :. · q,pd · '"'"' ........... .. 
mi~tces. The conchtsiqn i~ one ot r.ega.rdin 
meth.ods ·of faet·t\nding iu . .{~)\it\f,l\1 setlni~·l·lolitic:al ncmttcr!LU.I 

. reasoned. J~letl for' '• .. 

':"'~~~,:;~;i; . 
;;- .. ;, ,,),;i>;,j!, 



. LJiir ili~'ti~~;fil~lit~~'h'e~w itt~ 
~~;~;.:.:~.:~t~f~t:~~~{tt~~~~tf:r.·;;, f~~ · , • ~~itf.~~t€~!~~:::~:~~~ 

fir · · ·. . · .. . - . · · •· · . ' ,P . .. · • sten den , Versuch mach ten; dte 
:otto Ki1'cithetme11. in Heilbronn'·n .·. E:Iarstellungeii .. sind z.eigt strafprozessuale Bewiiltigung von 

geboren,'.Dr;: jur. der- Univets'itiit eitie ·erst ldirzlich stattgefundene MEissenverbr.echen als ~uristische 
~ · Bqnn; ·-p.~;ofessor \ ~n ·. · der · · New grosse .. Diskussi<;~n. iiber die Be~ Missgriffe ahzuwerten. 

__ · School for' Social,Reseatch i~ NE:1w wiiltigung. politischer Schuld in Das' Buch ·Kirchheimers' sollte 
,, ... :. Yorkf und Ietzthin Fulbright Pro.; Strafprozessen vor der Katholi- daher auch an deutschen Unive~·-

. .. fessov in Feiburg i.· Br. hat mit .schen Akademie in Miinchen. MH sitiiten tfnd Gerichten weite Vel'" 
seineni Werle iiber ~die politische Recht' hat Paul Wilhe~ Wenger breitung finden. 
Justiz einen hervorrageriden Bel- · · ·· · · 
trag z~r Wissensch!lft des. :rtechts ·The Price. of Llf?erty" by Alan Barth 
und der Politik geleistet. A)l~ 452 '\ '' · · ... Tl?.e Viking Press, New York 1961, $4.50 

,.,\ Seiten analysiert er den Gebrauch ' \ 
'' vnc\. Missbrauch,' den pplitische .!lla'n Bm:th, Leitartikler an der sphiire durc4 Abhorvorrichtungen 
~ · Machthaber oder Fimktioniire der Washington· Post tind ''politlscher und iihnlichen ungesetzlichen Ak'-
... 1 Justiz selbst mit der Reclitsspre~ Wissenschaftler, setzt in einer tenD, . · t p bl r d . G . 
''II· 1 't J h h d t t · .. , .- . ., . . as gesam ·e · l'O em er · renz· 

, c mng .se1 a r un er eq ge r1e~ glanzend geschriel?epen· ,wis~en~, ziehung zwischen den Rechteu 
~ beh · haben.· Mit · umfassenden soh .. aftlichen. Studie ·auseinander~ des BUrgers und den en des Staa-
... ~ Qtiellenkenntnissea ausgerilstet, G d ht d h '":i behandelfe er die Jtistiz··der an~. Wie. unsere run rec e urc tes zum Schutz der Allgemeinheit 

glosiichsischen· Lander . mit der gew1sse .Massnahme.n von Justiz~ wird in diesem ausgezeichneten 
. 'I . . . _, , und Pohzeibehorden stiindig be..;· )3uch auf 212 Seiten an prakti-

.·. gleichen ntensitiit wie die ues d1·oht werd.en. :Er beschaftigt sich schen · Beispielen behandelt, die 
·-~ . europaischen Kontinents z. B, der mit unrechtmassigen Verhaftun- aus der grossen Journalistener

franzosischen Rev,plution ,der Mo- gen,,_ Missbrauch von Oestiindniso.. fahrung des Verfassers statnmen. 
narchien, der Wefmarer Republik, Slilili, Verletzung der Privatatmo-1 · ·. · · .~oberf M. w. Kempner :' 
der. Bunde$republik, . des Ost;. ------.. --------·-----.. - ... ·----·--'--~---· ... ---.. ··-·-·.;..·-·---
blocks, ·der Alliierten":nach·'"dem· 
II.,Weltkrleg,.und schliesslich den 
p 0Utischen JustlzfalVEichmann. , .. 
·· · "AchLJa'hre Politische Justiz", . 
hie~s eine Derikschrift der deut;.' ' 
;;{ch'en Liga fiir Menschenrechte, ' 
an· der E; li""Plunbel,....IC..~G.J;:.Q,!ls~ · 
mann und ich vor 34 Jal}ren g - 1 
arbeitet hatteri; Jetzt hat Kir9h- 1 

.. heinier alich dieses' 'J.'hema. wis:.,. 
' senschaftlich . behandelt und ; ge;.; 1 

ze:igt, . V{ie . -(lie - Unterminierung · 
· einer Demolcratie . auch . d~rch 
antll"dem'okratsiche~.1 Jtlstiz-Kriifte · 

"::) erfolgen kann, die politische Mor-
·~ · · der .Iaufen, lassen. 'um~ .4\,nP.iinger , 
~), • .. · d~i·:. D'~mokrat.ie. durc. h. : ''U·.· r'te.pe" 

' ~ ·''diffaiUlel'ell, ., :< · ... , .. ,· : .... · ,·, 
~, > Kirchh'eimers' ':.Wissenschaftli'clie 
'-::l- ·::Aria lyse , d.~r"'. :ii.ation~Is.ozia~~sti-

. schen E;ipwande gege.ndte Nurn~ 
b~1: get;,,. :)?~ozess~ ist. b'esonders 

.,);; zeitgemass .... Wle:;',· notwendig. ,.sei· 
. :: ·..:;~'rt;; ., ~;~_- ~;..~if· h. L :·\;~'-~- ,. •· 'r<t..;.uo.~ .• :ir '- "- -~- n. \!\~~~~- •. '\. .4" ·, 

~:~'i · ~iff(.;;-;;•~-~{'tc.2L :~·n ·:?:it;:~\:/.- :j:::~ -~ ,}:<: .. -r'::. ~-...<:_:_~.~~.t\{:_~._t~;~ J ~:k~ 
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IRCHHEIMER,. OTTO, Political justice;' the 
use of legal procedure for volitical ·ends, ·452p 
$8.50 Princeton univ. vress · " · · 

320.1 Pml't'lcal science. Law ' · 61-7418 
An "analysis of the ove1•at1on of the judicial 

process when ·used for political purposes-the 
ends It serves, the circumstances under which 

.•-- -----------------.. -----·-~-~-------

It Is Invoked, the manner in which It retieotii
and responds to political pressures. , , . ['rhe 
author, a Professor of Political Science at Co
lumbia University] considers political justice 
In many different periods of historY, under a 
great variety of regimes_.. as lllus_trated by nu
merous cases." (Pol Sci '-!) BibliograPhical foot
notes. Index. 

"Considering the scope of this worlt, It Is 
very much to Kirchheimer's credit that he kept 
control of almost all the many threads from 
which he wove this nal'!•ative, He lets the reins 
slip only rarely, and perhaps because the au
thor is more at home in European sources than 
in matters concerned with the United States. 
. . , His ommissions suggest the need for a 
companion volume rather than an imbalance in 
the present one. I i1nd more to criticize in the 
topical organization that the- author emplc)Yed. _ 
{~ 1igP.;3tfJ~c~W~%a~1~~.rt~n~ .aql1hl~rt!;s:~evae'J.~ 
~g;.~~· . ~ a~~rr~~d f~':.c~il:~f~~lv:~~e st';!1\;)g~~~ 
era in constitutional history and by all stu
dents of history and government.'' H. M. 
Hyman 

-1- - Am Hlst R 67:679 AP '62 650w 
"Although Professor · Klrchhelmer aPPears 

generally to assume the positivist definition of 
law and remains faithful to his descriptive ap
proach, delineating the material in terms of the r 
assumptions, motives, techniques, and actions 
of practitioners of -power, he now and then ex
presses judgments 111 'Ideal' terms .... How-
ever such seeming contradictions• · do not 
significantly detract from. this , real contribu-
tion to jurisprudence. , , . 'l'he extens.)ve foot
notes not only emlch the boolt but indicate 
the wealth of materials used, many not avail-
able in English.'' J. P.. Duncan + - Am Pol Sol R 56:438 Je '62 950w 

Reviewed 'by J. H. Slwlnlclt • · + - Am Soc· R 27:723 0 '62 5qow 
• + Ethics 72:22G Ap '62 60w · 
'+ Foreign Affairs 40:496 AP '62 SOw 

Reviewed bY J, L. Andrews · · ·, + Library J 87:987 MI: 1 '62 180w 
"Tales of state trials are naturally dramatic, 

and no one could have paraded them with 
greater erudition or industry than Otto Kirch
heimer. . , . Whenever he recounts a partic
ular case . , , he never falls to absorb the 
reader. Profiting from a Eluropean educational 
background, he not only Includes several prose· 
ctttlons that are unfamiliar to Americans, he 
also portrays familiar· prosecutions in an un
famll1ar perspective." 'Edmond Cahn + N Y Times Bl< R P12 Ja 14 '62 850w 

"There are perceptive discussions of the use 
of informers: the sign!i1cance Qf insisting upon 
numing collaborators in political t1•!alsi the 
function of the security vollce1• the treatment 
of defectors-Including Amer can Insistence 
upon repentance: and public attitudes toward 
pollt!cul deviants. Very little Is available todaY 
that lllumlnutes more sharply the problems of 
a modern democratic society . seeking order, 
liberty and change under a rule of law .•. , Un
fortunately, the style Is obscure at times , , , 
but as one proceeds it 'gains In clarity and elo• 
quence.'' T. I. Emerson . + -. ~ol Sol Q 77:267 Je '62 800w 
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responsible for the emergence of conflict sub
cultures. Cavan is also prone to make statements 
that are open to considerable doubt, such as 
Hmost juvenile offenders either smoke marihuana 
or use heroin." Despite its limitations, the book, 
if judiciously interpreted, will serve as an ef
fective teaching device. 

PETER G. GARABEDIAN 
Washington State University 

Changing Patterns of Military Politics. Edited 
by SAMUEL P. HuNTINGTON. Preface by 
HEINZ EuLAU. International Yearbook of 
Political Behavior Research, Vol. 3. New 
York: Free Press of Glencoe, 1962. 2 7 
pp. $7.50. 

In the current era of international p'olltical 
power relations, the military establishment has 
assumed a top-level institutional posture while 
the military profession, by force of circum
stances, is increasingly assuming political roles. 
Samuel P. Huntington, the editor of the present 
volume, is probably best known for his author
ship of the 1957 book, The Soldier and the 
State: The Theory and Politics of Civil-Mili
tary Relations . ... 

Huntington does not offer the present book 
as a sequel to this earlier volume. It is, rather, 
a collection of essays with an introduction and 
concluding overview by Huntington. In the in
troduction, Huntington discusses "The New 
Military Politics," followed by his essay, "Pat· 
terns of Violence in World Politics." Then fol
low the interesting essays by well-known au
thors: Harold D. Lasswell, "The Garrison State 
Hypothesis Today"; David C. Rapoport, HA 
Comparative Theory of Military and Political 
Types"; Laurence I. Radway, HMilitary Be
havior in International Organization: NATO'S 
Defense College"; Raoul Giradet, HCivil and 
Military Power in the Fourth Republic"; Philip 
Abrams, "Democracy, Technology, and· the Re
tired British Officer"; and Martha Derthick, 
"Militia Lobby in the Missile Age: The Politics 
of the National Guard." In his introduction, 
Huntington calls this collection of essays a 
symposium of papers which have neither com· 
mon subject nor common method, He does, 
however, suggest that they will serve a com
mon purpose in opening the door to fruitful 
research in what he calls "the new military 
politics of the 1960's." 

To this reviewer the most interesting of the 
essays were those by Lasswell and by Derthick. 
These two essays are particularly current and 
deal with facets of the American political 
power structure under constant discussion in 
the mass media of communication, The preface 

to the volume, by Heinz Eulau, is also well 
worth the reader's attention. 

Huntington has done an excellent editorial 
job despite the fact that the essays are almost 
totally unrelated to each other in frame of 
reference and content. Here is a volume that 
should certainly attract the attention, not only 
of social and political scientists, but also of 
other individuals more directly concerned with 
national political and foreign policy making. 

CHARLES H. CoATES 
Univel'sity of Maryland 

•···· ~/() ~(~ 
oliticat Justice: The Use of Legal Procedure 
for Political Ends. By OTTO KmCHHEIMER. 
Princeton, N.J.: ~~Jiversity Press, 
1961, ix, 452 pp:;,m-:so: .... "~N .... ~ ..... 
Students of the sociology of law will welcome 

this volume. A central question in this field, 
as put forth by Weber, is the manner in which 
authority is made legitimate. Political Justice 
grows out of Tocqueville's shrewd observation 
that "It is a strange thing what authority the 
opinion of mankind generally grants to the 
intervention of courts. It clings even to the 
mere app~!),!aiice Qf justiceJong after the. sub
stance has evaporated; it lends bodily form 
to the shadow of the law." Hence, the subject 
matter of this book is the manipulation of the 
symbols of justice to achieve the ends of politi-
cal goals. · ,, 

In scholarly and learned ·fashion, Kirchheimer 
details a number of political trials as well as 
broader policies for utilizing legal machinery 
to put down dissident and opposing groups. 
He also examines the pressures structured into 
the legal system that fall upon judge, prosecu
tor, defendant,: and lawyer in the political trial, 
and the limits of choice and opportunity open 
to these dramatis persouae. All in all, it is a 
commendable book. 

I have two reservations-one procedural and 
one substantive. 
· The book is not as systematic as it ought 

to have been. There is an interesting conceptual 
framework in the first chapter (based largely 
upon the ideas of Weber who, incidentally, is 
not cited), but the materials which follow rarely 
refer back to it explicitly; Consequently, one 
sometimes finds oneself lost in a maze of detail 
without being able to discern a conceptual 
referent. 
· The substantive criticism is· as follows: Al
though the author sets out, as one of his cate· 
gories of political trial, the "derivative . . , 
where the weapons of defamation, perjury, and 
contempt are manipulated in an effort to bring 
disrepute upon a political foe," he fails to cite 
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Riesman's brilliant article ( 42 Columbia Law 
Review 1085) on the use of libel and libel law 
as a major political weapon. Thus, the Nazis 
turned the law of defamation on its head by 
publicly calling their Gentile enemies Jews. 
These opponents were then faced with an im
possible dilemma: Either they sued for defa
mation, in which case they would be forced 
publicly to claim that "Jew" was a term of 
opprobrium; or if they did not sue, their re-

i 

ligious identity 'might be in doubt, an unhappy 
situation in the Germany of the Thirties. 

Whatever criticisms the book may merit, it 
breaks some new ground in a significant area, 
namely, the symbolic import of the semblance 
of a rule of law, even, and indeed especially, 
when substantive goals are being interfered with 
by formal procedure. '""'''" 

JEROME H. SKOLNrcyPI" 
University of California, Berkeley r 

BOOK NOTES 

Cities and Churches: Readings on tlte Urban 
Church. Edited by RoBERT LEE. Foreword by 
JoHN C. BENNETT. Philadelphia, Pa.:. West
minster Press, 1962, 366 pp. $3.50, 
For over a generation Protestant churchmen 

have been studying the impact of urbanization 
on their historically rural and small-town re
ligious tradition. The present volume is a col
lection of essays dealing with the problems that 
urbanism has posed for the churches and the 
ways in which these problems have been or 
might be met. Aside from three classic readings 
on the sociology of the city by Wirth, Simmel, 
and Park and a few empirical reports by con
temporary sociologists, all the selections are 
by churchmen writing from a specifically re
ligious perspective. Most of these selections 
manifest a concern with developing an effective 
Christian witness and sense of community within 
the urban environment, and especially within 
the "inner-city" areas where old-line Protes
tantism has never been very successful. This 
is a well-selected group of essays that is likely 
to appeal more to Protestant clergy and semi
narians than to academic sociologists. 

BENTON JOHNSON 
University of Oregon 

T!te Sociology of Education: ·A Sourcebook. 
Edited by RoBERT R. BELL, Dorsey Series in 
Anthropology and Sociology. Homewood, Ill.: 
Dorsey Press, 1962. viii, 368 pp. $6.50. 
This is a compilation of twenty-six papers 

organized in five parts. The editor provides 
an organizing framework for each part in an 
introductory statement. The five titles give 
some indication of the content: Social Change 
and Education; Non-fol'mal Learning Situa
tions; Social Class; The Sc!tool as a Social Sys
tem; and The Teac!ter. All but a few of the 
articles are by sociologists and all contribute 
to a sociological analysis of the educational 
institutions. 

The editor chose to include a relatively small 
number of complete selections rather than 
portions of a larger number. This limits the 
range of selections and may reduce its useful
ness to some potential users. Sociologists who 
have followed the sociology of education litera
ture will be acquainted with nearly all the se
lections. Others who are looking for a source
book in the field will find significant sociology 
of education material in this volume. The editor 
made no attempt to provide either a complete 
survey of the field or selections bearing on all 
phases of the literature. Rather, the choice of 
articles is based on his "own reading knowledge 
and experience in teaching a course in the soci
ology of education." 

Some may use this volume as a text, but the 
limited scope and inadequate coverage of many 
areas would necessitate extensive supplementa
tion, It will be useful as a supplement to texts 
in the field, but some will not find significant 
contributions they would have selected. 

1 WILBUn BMOKOVEn 
Michigan State University 

Readings in Sociol~gy: Sources and Com11~ent. 
Edited by JoHN

1 
F. CUBER and PEGGY B. 

HARROFF. New , York: Appelton-Century
Crofts, 1962. xiii, 337 pp. $1.95, paper. 

The reason given: by the authors for adding 
this book of readings to the growing list of 
such publications is the need for a "book of 
readings which would supplement any of the 
currently used textbooks and still hold total 
cost to a reasonable level." These goals are 
met reasonably well, The book, in addition to 
being relatively inexpensive and conveniently 
compact, does contain a large number of read
ings, forty-eight ·in all. The selections, them
selves, vary widely in content; there is some• 
thing for everyone. What emphasis is found 
in these selections would be on the kind of 
insights and challenging ideas which might 
appeal mainly to those who, along with Robert 
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. . .· th~· . . from pag¢s su<'h a . . (.6l?~re as the Dreyfus,:,,;, :~~) 

·. Th~ book is 4esigned t<)' expostt}tbe :undcl'lying;mecha.nhun~ of, p~litical.r: 
. by'. relating d~c~ politlca.l content ~0 the. juridical. form in. which' ca.scii.f 

take place, ... · . . ·.· ...• ·... . . ., : .. · . . . . .. , . c/•' '·' 

· :'f);.rt<>£~sor ~irchhe~~l.ert.~ pativ,o o(G£tfmany,f!nd;no'w ;\ pz:ofessor. of govern .. 
,:·:- mflnt . t\t,. Colu~bi~ Vuiversity, has la'.ti~hed oorripr~hen~ive and pains;aking re~. : 

;'y, se.vch op. hi$ subjectjn tile, tradit.on 9£ good European.. scholarship •. He. bas, 
;·,~pltttl~on mo!Jt,,o{,\~l~.;~ppo~.tunities. pr~~~nted by the, vast field¥ .~\lcyeys,,~ · 

1 · • Althoug~. ~he book is H1,1wed by l}leandering and by a heaviness of language, it 
r strikes this re.vit:wer as a· highly valuahle ,co~ttribution. ., , . . > . '· . ·' ·• 

... The ambitio~tsnes.s of the project)tea,Uy apprc<:.L'lt<!d by its range of probtexn.~,;t · 
j;'. '\Y}urn will a regime find it necessary~ possible,,.flK conveniept to resort t9 tbe, 
f>T.:Judicial process for poJ!~k..al e!l<b? . HQW, do the aytors it\ politicaL trials~: 
j:· ju,dge, j1,1ry, prosecution and defense ~9unscl ~~respond to thei~ new, roles ~,, 
' · thr;x_ ~ willy-nilly tbnts,~ in, the, 1;pot;lis:ll(9f co~tflict for p~Ii~l. ~dva.J}tage anq~ 

power? What part is play~ by the. supporting cast of, info~ers, colla.Dor~t<)~',t, 

.~~,. ···,··~· . : :.:· .• ~·.t.·', , • .._. ~ 

am: :.ecurity police'? To what degree can political justlce enabte··a 
:teJititli.e.:J·. tQ,. ''legitimi!e'!. .its statu${~~·~lll'"p~hl,ic opinion':' to its id~lo!:.y anf ~. 
Qbj~~ti,res·, and dispc>Se of its enelniea? .UOw dQ cleJiDenty an4 asylum m1.tlgate 

CotiS~itl'. l::ll.C' .ea .. o( political justlef?? 2; ~~!la.tly 1 ·.in,.· W,ha,t ~tan~Cs~ .if. .. ~y): .. : 
. . . to. the ~ourt!l to.yalidatf) 'poHtlciil gqals be. jus,tifl«t, ,m n()rma.~~~ t~~s? · ~:: . 

. . basiciq~~tion. h. ~hether:~udc~l'tril,lli can' bci''dbimguish~· f,.Oin the . 

.. · o{; J,u;ticlal hl:t.si9~si.·. D9-. nq~"-~l q~e~~~~s .. Q( ~~ .~?. cont~~, J'<?t .. ro .. ·· 
IDel(ltlc.•n. oonstitutionalJaW: and laoor.Ja\v, ult~mately invoJ~ adjustments between. 
:ro!n~mfl. lg. ~ial and 6.i:motr1i~: (~re&" :,:and are not such' adjustments w~at .. 
........... ~.,...,. all about?·:'Kirchh~imer'han4t~ t,his questi~ ski!lfully •. Recognizing .. 

· .. trials' inay' harbor Jo!}g~rifig~'~soci~~~~i~'- .~ect'l, ht)··. nfW~rtheless, .. 
. perStta$lvely' that'ther~ is,acndim~ ~ifferen~e betwe~~- the usual courtroom>··· 
. . an~' thoSe Cast!$ I~ wNeh.)il(( Ju.diciary wean~ upon tQ ~rt ~mediate~· 

... .,..~-. .......... ·.: oJ\:.the . distrib\l tion . ~~- pol~tictal pow(!f:,,. Jr( su~l\. ca."~est the'. tn~ serves .. , . 
· · .· ·· · · Qt ,bacin the iri~~i~~~- ~f<~~;A~pa~~~.: p<?.l~t~~ group •. 1'Q · ~luc.~date,r .· 

~,".,.,,.,.,,·_.,,." · .': li~. _fK>in~S.·.~i,·:'iM~:~~~~~~~!~~~1~~:;~'·~Pjrj~Jry: ~·lal .. ~-owin((t:,·i 
· ·. · ·. . . .· prpc~edmg$t and· ~ntt:t«tu:nJng. on,· ptatementll! ma® .. ~fore the/ ... 
99~itfe~ on un;Amtii1caif~~tiyitjc:si. ~tw~.n~:;ll<~rotcl~e.,, tr!~.of ~} .·.· 
.·.wile' in Cl~veh\nd and a trial for the;·m.~rder) after a, hotly .contested.;:· 

UUIJ41~~~· · '<>t/a>"c;~nd~date. for. GQvefu'Qt.; ~{:K~n~uc~y ;~ ,tmd:, between, ' ; trial I for.: . 
· t& ~ob ·,a_ bant/ and . a trial . fo.r. cOI)~pJrt"-:y' tQhW\'~te. the PX~qhrnw; ,· 

t!'tl\/£>ot1rlml'..t'u· l,:>y,force 11;?d vip,tl¥l!!~l~(•.}: ,,:~:~;; :)~{i'~'f·<.:'.n·f:·~·;., ;,;·'I}J .. ::;•,';, ,:,·;~;;>" 
.,.,.,,. ~-·"· · ~t'JI~twr'''~~; · f~ie~i.tg;;•:politi#f:ua~:,,~~k~d.eed;'i~~~<~ ·~vh:ich:~ ,, 
·.. . . 'have' te~ted 'aiid>t~nilented estabtbned~goveininept!J.:e""". arlse:l ; 
a.. regiine tu~s tp the court( for assitita'nce in repreuln;f h6siUo' political 

......,.,"'~·" ·,.·, ·. 'rb~~ autl\ov. it\tr~~U:~~:th!s therrae. _b~J~,ii~~Y .'coxt•p#:ati"'~: u:e_at-<~ 
. v~rying'eoo~tu~~Q,ns~:~¥~~ '*: ~~ .. Yf~~~lc~o~i~"" · h~Y(f;oos~.: ·:;. 

prrn;ee·a ··against domesri.c:·CoottqW~f3ti't:Q.OV~~ntl!(C.CJeJ.t"Y()r'4'~~t: I!·· White, . , 
Gerrri:rmy arid 'the Utiifed Statis hi din'er.ent'Yiay~1 ~rrtployed .. the. courts.~: combat'. 

COtitlmmist Party,· Ft·anC:e arid ltrdy resisted this temptatiQn btJt disciimin~ted 
agairm the Party ~n the adminiStration of t!lection·-·laws ·and' 'within 'the: 
parliamentary system. Grea(Hrimin and· the Scandinavian countr~eg·.r~rted · 

· to neithet' of these forms of repressjon, but consistently adhered to a .. pohcy of 
equal treatment" for all political group~. . . . '~l ... 'h; 

· Kirchheimer ~aliantly' attemptS to derive the: cau$CS fo~ thean· dis1>arities of 
policy. As one might expect, they' are complex. A nation•s tulturar traditions · . 
and tiansitoty leaderShip ooth play' a pa.rt. But hard. p?litical facts. more ~~t~ . 
lie at the root, including the stn~ngth of the Party w1thin enc~ Western country, 

·· .· and the likely reaction of the mass of people to diffcl't;nt pOlicies. Open tep~s.. · 
· sion must risk, apart from the''uticei-iainties of· trial; the revttlSioh, of •forr,iiet 
friends from a pattern 0£ persecution, the martyrdom of victi.tris, a'dd' the co~:. 

o£ driving opposition undergrciut,1d. ' Displ~ying erudition ··and .. ~~~ 
shrewd politicat sense, Kirchhehner; provides 'tetlin{lnsighti into· the' ··manipula:t ,. 
tion of means to cope with 'dc)mestic movenien'ts.!>elieved a th~t ,t{) iitability; 
It is not to detract from these 'insight$ that this ·revieweri suggest!('that n'either· 
history nor what we h~ve been abl~ to lean1 of the nature' of than supports~ 

.• .... -.-,.: _:. .... ~ ..,.,,-. · .. , '. ''" . ;.. ~-' 
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tde!t the judge acts within a nirrow c~mpa:;~ when_ the e~emy <>f the s~te Slt~ 
. • .·. the dock·· and the enginc..i producing ''national ·confopnity ·. are <>pen fulL' 
• _ . . , · . , ·. ·'- '•.le',.:•>:::·~::: ',<;i'-;,r'>. ··,)\~\}.!•/~;~.t~ .. ·;:•'{,t'~ /:•:: 
· That "judicial space" is. compreis~d- in the. Un.ited ·Stilt~· will' be'' i.lppat·erit 
. .. atiy(>ne who inspects. the opinions Of the Sttprefu,~l Cou:rt-·1 ~ustainitlg; ·"for ex .. 
-~- .... · .... ·.'the· conviCtions o£ Eugene .Debf'and BenjamM''9it~W,·a£tet ,Wor.Jd.1Wfii' 

of. Eugene Dc11nfli and· Junius· Scales a ·generation· late~,4'~·Tha:t;~iorne 
'!'·•, JH'-""'A·,. $pace''· remains; however;·· ~hap:'l m~re -~~an .. ~m~~~nly•, ~~Ogn~~d>:' 

atl1D!J.r·en t. from deci.~ions lith i ~ing' the·. inqu{sitoriar liceliSe' 'o~-l~slll;tiv~f com.; 
Jnlttee:S" and other decisions cutting back the' exect~tive•s p()wM!routili?:tfpOlitiear 
lif(lt'tmldS t<i de~rt atlens, 6 t'Cstric~. tta~el,T "and ·strifin~iyi~u~)s''of· cl~_~htp~a· 

politid.a11s arid i:J?litical 8cithl'~ p~rlsts~ aU¥1f'fby' b~t~:~t th<f''COn,.~ept'bf, 
JU\UCli\1 space.~~ . PolitiCian( btea\\SC't~ey lilibvi'tht\t''~ery~~.·~\l$~~}'p 1_Qlong,n 

.he ·~s a:·JU\ige'('JH'cwl.ersti ~taJie. ~Ft~e·.fO&'?',':)..~~t ·'m~;~~:ther 
· . $:_ ~tch ' · llile'· for' ;a> £3lnilliif theo : of · · fur¢ 

1 ot~f~oth " . y ~'. . . . , ' • . .· . . . .c . ~. •. . ' .. . 1 ' "' I 

)el'f!j[i(>tfs ~d tbnfming/ .Ymc~ofS~lifflilger s~~~) t'trt'lu);i:#,~Ui,mt 
..:'t~-~·:-·<·:~zttr boOk' ·· d ···' ''Vt(!Wf • ·)· ··tt·P"· '·"' !· · ·vrtr· -~t 
--- __ ..... , •. ~."'- ·:;· -~~i~i~·J:k '.~_,:.J:sl:::·~'.,r~::k;;:c:~;·m;[1t _ . ___ . \~\: 

~~":~~~!'~~~~~=':!~ .. ~~~ 
. ··-· . c~nfine thetr spec.ulah?t\ tp a rel~uvely n~rrow raDB't.' ~f:val•~eo ~tei'tlid:Aves. M 
· .. · w1th. the secure. ~t~h~~n .rt.gun~· y.r~~- C4n . ~X\· ,,tpj:tQ.l~~~ ·-1:\~.neutr~ 

. . .}?~~t~. judtct_aJ_.IIP~_-_,~~--.. ,)ve_ ,M __ . __ ·.. . _ .· li:t_-_. . . ~~~~_.,_,; 
are )~k~ly;,Jo d?_ wt~h.rti _t\i~t spac~:;.. , , , _ -. , .. "' _ ts .. ,. 

p~rado" · of freedom· _U;t' general!' sod¢#~: ).rtd ·~egb:nt1' \f;$u , t gra~1 
fre,edom· when· tb~' are· reasonably· eonfldf$taf'that irtdtridliils; wllt:\'i·merciP~ 
it in confonnity with certain basic nortns ~ in other;words,. when thol'l~ 
J'ec~iv~ng {reedont.·ar~ ~lready u74f~~ in the ~,<>l h~yl{lg}>~~tl:)CQt.lWti.Qne 
by co~l1U,1on.~~b~t, <;ust9m~ and ld~lpgy.~,;;:~,. ;;-,,_;'·.;:1 .~l:·,ii;::~,~>i.=~;::b~. · ·. 

: -··. -I~ .P,olltic~l- j\,s~ice'~e~i· aec~ptabl~? ·. 'r<irC1~ll~i~~¥·~~d\l~;~i~~·~M'.~SJ!'l~.:l~~U 
.· ficatiops: (1) political' justice. maf 00 harn~l~s, ,M 'wttel't -t~e. pur{l?Se }~,, 

.. pols.t~r the public' inulg~ ~f a regin_~~ or. to' put~~ 'qffi~·-~~i~ '?n}he ~~r~a.ti 
ach1eved defeat o£1.a pohttcal oppos1ttc>n, or (2) the alternat1ve.lo pohttcal JUSh.;: 

may. be worse, as when a regime, wou~d' act' mo/e. ~bi~r~~il~ }net perha 
violtmtly if it had no recourse to the'¢ourts. · ' -~' ,L·' .·' <"· ~: ' . : , 

. ' ' But these justifications 'wm not ,vash. For priliticat'"justice ·.~n nev~~' _b 
hamuess when the 'result is to send a' _man to jair or' ~~e~ .. tl~e 'merits ·. 

• •· • ' • • ' . · • .,. : _;. ,, I'~ ·' '-t ' . ~ 

. 3 •. Deba v, Vnlted States, 249 U.S. 2U (1919), Ohlow v,.i N~.t~;. 26Q U.Eh o 

~!~15~~nis ~.' U1~ited States, 34t U.S. 494 ,(1951), S~aies/t' .bnlk~ t'taJ$~~ 3~t''tY: 
203 ( 1961 ) . . ' . ' • .. "" ··: "'' ·. :: .. 

~J.s.~~~i(~9~,>~ntted .statea, ~t!i~ ~.s .. 17~ (l957>.;.;t?~~~.:r~·.~f~;:.~,i~m~~r~~-3: 
6: Rowoldt v. Perfetto, 35!S t1.s. 1t!i (i957}:)ut iee -~Arlitad~ _J:· gi\ltt~hl\efJy;• $ 

• ~6~.~~~ ~~~5~ig~t~~l,v; Press, 3.47 u,._s; 5.~l~~{tt9~~)._ ~~~~~~~~~~~?.t·f~~J~~,~~ 
1.·. K,ent v: Dulle~, 351 U.S: u6' (J95U)j Dayt<"Hf vi: t>uU~;_.'.) __ $(.tt_ ·~•· J4_ f'~(J.9_~~~)?:'t t· s N;ro~\ 1~5~mted Staws, · 356 u.s. 1560 (~?ra~~-,;,M!'h~nYl;t!:'t;_:;Y~t~d,_ :~1~tes::, rt 

9. · 'starzinger [n~k Review], 71 YAu I.Aw Jm.raNAL l 364; 1368 i( iooij V: ·-' '·' ·. ' -.' 



particular gov(:mrnent m·e sold to the citize{l.ry:Jik~ a cake ot soap or a compact 
11l.e &econd justwcation isnot capable of nrr;,.,r ' :aur>t:· .:.,:e is nt) valid , · 

.· ()f eStimating a. regime's response to' polmcal opposition. i.( it la.ck.ed tho r·,,; 
to impUcate the judiciary.· Indeed,. the. trappblg$ of .legality inay ·:\):; 

·. repr<.'SSion by en;lbling more people to overcome sci.ruplt!. : ·:\ .. : :· •. \ ·., .;; 
· · lt. may be objected thaf to dispose of theoo two lines of argu1i1ent does . .not·~·::;·[ 

· · ol the problem. Need a regime sit idly if it is sincerely . convinced that · ·•. }:~ 
. political conspiracy.: will useJorce to destroy it, at)d are not th" r.o':Wts the . . 

available and decent forum for state defensive action?· ThiS hai been 
ropose· <1 .. as the te$ting case for those ~ho deplore the use of the judici~. ·for . 
. ·.· .. ,ends. ,> ... >· . . •• : •· s.:.:·r,·.-~ . . • 'r.\:,·· : .· .. 
. • · rt!$ponse must i~itially draw the line . between political corispiri\d~ ·~a,t. 

. resorted to violence and those that ani :yet inchoat~ ··As tO the fQtmt'l't · · 

. 'W<>uld see.tn an 'i.U:erent right ~ 3el(-defe~~~3$:.w~~ .atth~ righ~ t?. t~dicif~ r·;;,, 
m.tc,rcemelllt of laws. d()Stgned. to punuh act&. of. msurnx:t;;on. ·.The real qu~ti<¥t:-.,· .;!~ 

to handl6 c~PJ:r:~ics ·that ai,~ in _th~ . talking stage,"; AI'. tP th~~· qtuL /:~}~ 

for _liin\setr· ·:;~!~~{~~l~~hl%~~~1'~~~~·~~,.~~~ji~~~ 
'(that . . iila1ol'itf:r\f~~·-\Vltn.-u~e-~n~tiona}:~~tiori' o~, minoriti~/ 1~~..-·,y;; 
the right to ,tum mto a maJor&ty.'' (p. 169) Kirchhebrier's premtse, of.,;~··::, 

is that if a ~nQritY lS' d~. tO act, th~g~' force rat~er. th~ ballo~s ~); . 
. time. enough, to thwart such action. when: it occurs; hi ~e meantime,;.).~~ 

. . . . . procCs$ sho4id ~"opeh;'ti> ail points o£' view,; and let the chl£4: falh::,iz~ ... *tr may •. Th<l ~ternative course o£. ~ng agaimt:" coriSpiraC)l~,t·~}. 
it' acts vioienily not •' only·, imp(isti" i.htolerablcf trufdens ' on the . judkiaf</;ft& 
but also opens the door to elimination of political enemies thr01.,gh the 

t>nv·eniru.lt selfo.delusion that force is inevitabl(': and imminent. . .. , ; ,.; · · ; ·,.: 
.. will there .be ume ,f()l' SUcCe!!!lf\11. defefise',~hen the enemy 'fixtally: stnkesf\i~i 

'T'L·-··"- .. to this highly praeti~questiori.)!lafnot be the same for.a!Fgovem.</::! 
and for all times. The period since World War II pl'O\Iktes material for , '' 

on both sides. The coup d'etat in diechoslovakia may be thought.· . 
n1!1r.1r:uP. the perils of leaving jail cells empty for too long. On Ule other hand, 

. obsetver of the American scene can conclude that there has been insufficient 
. ..; of vi~>lcnt . overthrow of government to justify the political trials under the 

Actand the McCarran Act. · 
.. . . believe!!. that. when a regime resorts to the courts for. p<)Utical 

tesponding to the ·twin spurs of fear and self~douht. The dedication 
volum,~. to,"the past1 present and. fv.ture victims of politkal justice'~; 
· · ·. 'convictli.m tliat these motivations will continue to' induce · 

contain domesiic enemies with the ·aid of the cow'ts. •. Those· 
...... ~.......... will job{' Kit1;hlleimer in regretting thill,. while recognh:ing , .·. 

. . . . . problet4 ' is many-sided . a.nd' subtle, and .. that· the< 
uJulesllraoJ,uw·~VI · ·· · j;><>li~caL .... ·. . · no~ >y~t: bt!eh justified 

' ·' . . '· ' . '.-. . ..~- · .. , ··~ . . ' ... ·· ~ ·' ' .. · •"· " ~-~ ~~: . .. ' . ~ .•. ·. 
-''· ~. . .. ··~ ·. 
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