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ADVERTISEMENTS 

OWEN.'S LAW QUIZZER 
5th Edition, 1924 

Over 3,000 questions and answers, occupying 722 
pages, exclusive of exhaustive index occupying over I 00 
pages. 

Fifteen subjects have been thoroughly, revised and 
three new subjects added. 
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Brief Making. 
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Equity Pleading 
Evidence 

Executors and Administrators 
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Vol. XI. 

VIRGINIA 

LAW REVIEW 
FEBRUARY, 1925 No. 4 

'I'HE EX'I'EN'I' OF 'I'HE CROSS,-EXAMINA'I'ION 'I'O 
WHICH AN ACCUSED MAY BE SUBJEC'I'ED 

WHEN HE OFFERS HIMSELF AS A 
WITNESS IN HIS OWN 

BEHALF. 

A 'I' FIRS'I' impression this question would not seem to be of 
sufficient importance to be made the subject of an article 

for the VIRGINIA LAW R:rwmw, but in looking into it carefully, 
it will be found that it has been given a prominent place in great 
numbers of opinions, by state and Federal courts, as well as in 
works on evidence. For example, Professor Wigmore, in his 
great work on Evidence/ devotes 115 pages to a discussion, in its 
various aspects, of the "Privilege against Self-Crimination," and 
in this treatise the student may find a complete history of the 
origin and growth of the principle that protects witnesses in all 
cases, as well as persons accused of crime, from being compelled 
to give incriminating evidence against themselves. 

Doubtless the reason for the importance that has been assigned 
to it is found in the fact that in the Constitution of the United 
States, as well as in virtually all of the state constitutions,2 there 
will be found a provision in substance that the accused shall not 
be compelled to give evidence against himself, and this clause ap­
pears in the earliest constitution adopted by the states, thus: 

In the first Constitution of Virginia, adopted by a convention 
that met at Williamsburg, on May 6, 1776, it was declared, 8 that 
a person accused of crime was entitled to certain rights and priv-

1 4 WIGMORE, EvrnENCE, 3069, et seq. 
2 In 2 CnAMBEIU,AYNE, Tnn: MODERN LAW oli' EvrnENCI<;, it is said in a 

note· to § 1543b that the constitutions of Georgia, Iowa, and New Jersey are 
the only exceptions. 

• Va. Const. 1776, § 8. 
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ileges for his protection, among them that he could not be "com­
pelled to give evidence against himself." 

In the first Constitution adopted by Massachusetts in 1780, it 
was provided,4 that no person held to answer "for any crime or 
offense" could be "compelled to accuse or furnish evidence 
against himself,." 

In the first Constitution of Maryland, adopted on November 
11, 1776, it W<J,S provided: 5 

"'I'hat no man ought to be compelled to give evidence against 
, himself in a common court of law, or any other court." 

In the first Constitution of New Hampshire, adopted in 1784, 
it was provided, 6 that no person accused of crime shall be: 

"Compelled to accuse or furnish evidence against hiniself." 

In the Constitution adopted by the State of Pennsylvania, on 
September 28, 1776, it was provided,7 that the accused could not 
be "compelled to give evidence against himself." 

In the Constitution of North Carolina, adopted on November 
12, 1776, it was provided, 8 that the accused "shall not be com­
pelled to give evidence against hims.elf." 

Similar provisions were made in the first constitutions of other 
states, but the ones mentioned are sufficient to illustrate the great 
importance that was attached to this privilege by the inhabitants 
of this countt;y, when the original states first attempted to set 
up their own form of government. 

And in the Fifth Amendment to the Constitution of the United 
States, adopted in 1791, it was provided,9 that no person: 

"Shall be compelled in any criminal case to be a witness 
against himself." 

So that the protecting hand of the fundamental law of the sev­
eral states, as well as the United States, is thrown around every 
person put on his trial, charged with crime, and he is saved firom 
being compelled, against his will, or over his objection, to give, 

• Mass, Const. 1780, § 12. 
0 Mel. Const. 1776, § 20, 
0 N. H. Const. 1784, § 15. 
' Pa. Const. 1776, § 9, 
• N. C. Const. 1776, § 7. 
0 U. S. Const., Amend. V, § 5, 
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in the course of the trial, any evidence that might secure, 01: have 
a tendency to secure, his conviction for the offense he is charged 
with. 

':Che reason why tf1e early fathers put these protecting clauses 
in these organic laws, is to be found in the practice that had pre­
vailed in England, where, long before the setting up of state 
gov.ernments in these United States, or the establishment of the 
Federal government, persons accused of crime, and especially po­
litical crime, were often compelled, by cruel punishments, to give 
such evidence against themselves as would bring about their 
conviction. 

In the case of Brown v. Wall,er,1° Mr. Justice Brown, in de­
livering the opinion of the court, took occasion to make some ob­
servations on the state of the English law, when, many years ago, 
it allowed the interrogation of accused persons, and, in noticing -
the reasons why the English courts abolished this practice, said: 

"While the admissions or confessions of the prisoner, when 
voluntarily and freely made, have always ranked high in the 
scale of incriminating evidence, if1 an accused person be 
asked to explain his apparent connection with a crime un­
der inv.estigation, the ease with which the questions put to 
him may assume an inquisit0rial character, the temptation 
to press the witness unduly, to browbeat him if he be timid 
or reluctant, to push him into a corner, and to entrap him 
into fatal contradictions, which is so painfully evident in 
many of the earlier state trials, notably in those of Sir Nich­
olas Throckmorton, and Udal, the Puritan minister, made 
the system so odious as to give rise to a demand for its 
total abolition. The change in the English criminal pro­
cedure in that particular seems to be founded upon no stat-­
ute and no judicial opinion, but upon a general and silent 
acquiescence of the courts, in a popular demand, But, how­
ever adopted, it has become firmly .embedded in English, as 
well as in American, jurisprudence. So deeply did the 
iniquities of the ancient system impress themselves upon 
the minds of the American colonists that the states, with 
one accord, made a denial of the right to question an ac­
cused person a part of their fundamental law, so that a 
maxim which in England was a mere rule of evidence be­
came clothed in this country with the impregnability 0£1 a 
constitutional enactment." 

10 .161 U. S. 591, 40 L. Eel. 819. 
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It will be observed that these constitutional provisions do not 
forbid or prohibit an accused from giving evidence against him­
self. They only provide that he cannot be compelled to do so, 
and so an accused may voluntarily elect to waive the privilege 
given him not to testify and take the witness stand in his own 
behalf. 

In view, however, of the common law rnle that formerly pre­
vailed in the United States, that a person who had a direct and 
certain interest in a civil suit, or a party to a civil action or a 
criminal proceeding, was disqualified from testifying in his own 
behalf, it was found necessary, or at least thought advisable, to 
remove this disqualification by statute, and accordingly, in prac­
tically all the states, the disability of a mere witness, on account 
of interest, has been removed, and a party to a civil proceeding 
may now, subject to some exceptions, growing out of the death 
or disability of the adverse party, that I will not stop to notice, 
give evidence in his own behalf, and likewise in criminal cases, 
but, as only the statutes removing the disqualification in crim­
inal cases are here pertinent, they alone will be noticed. 

In the Federal courts the competency of a witness in a crimi­
nal prosecution or proceeding to testify in his own behalf, was 
authorized by Cong1·ess in what is now section 1465 of. the Com­
piled Statutes of the United States, providing that: 

"In the trial of all indictments, informations, complaints and 
other proceedings against persons charged with the com­
mission of crimes, offenses and misdemeanors, in the United 
State courts, Territorhi.1 courts, and courts-martial, and 
courts of inquiry, * * * the person so charged shall, 
at his own request but not otherwise, be a competent wit­
ness. And his failure to make such a request shall not cre­
ate any presumption against him." 

In section 1467 it is further provided that: 

. "No testimony given by a witness before either House, or be­
fore any committee of either House or Congress, shall be 
used as evidence in any criminal proceeding against .him in 
any court, except in a prosecution for perjury, committed in 
giving such testimony. But an official paper or record pro­
duced by him is not within the said privilege." 

In Kentucky a defendant in a criminal prosecution was not 

t 
~ 
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permitted to "testify in his own behalf until 1886, when it was 
enacted: 

"That in all criminal and penal prosecutions now pending or 
hereafter instituted in any of the courts of this Common­
wealth the defendant on trial, on his own request, shall be 
allowed to testify in his own behalf, but his failure to do so 
shall not be commented upon, or be allowed to. create any 
presumption against him or her. * . * * The defendant 
requesting that he be allowed to testify shall not be_ allowed• 
to testify in chief after any othet' witness has testified for 
the defense." 

I have not had opportunity to e:X:amine the statutes of the 
other states, treating of this subject, but it may be presumed that 
generally they merely remove the disability of a defendant to tes­
tify in his own behalf, although in some of the states the en­
abling statutes contain certain qualifications. 

In view of the constitutional prohibition, of course, no valid 
statute could be enacted that would deprive the accused of the 
right to remain silent, or the right to decline to testify, but when 
he has waiv.ed this protection and voluntarily offers himself as 
a witness, there ·would seem to be no objection to' regulating, by 
statute, the extent to which he might be subjected to cross-exam­
ination, or the limits that might be imposed on a cross-examina­
tion. Generally speaking, however, the allowable extent of, a 
cross-examination, and the limitations that may be placed on it., 
have been determined by the courts without statutory direction. 

As a result of the number of opinions by different courts, that 
have considei•ed the subject, it is only reasonable and natural that 
there should be found some diversity of opinion in the decisions, 
as to the limits within which the cross-examination of the de­
fendant, in a criminal prosecution, should be confined, when he 
offers himself as a witness in his own behalf. But in the rea­
sonable bounds of this article, it would not be possible to set 
forth, in de_tail, the views of the forty-eight different state courts, 
and so it will be confined to a few decisions that illustrate the 
cprrent of authority. 

Before taking up the views of the state courts of. last resort, it 
seems appropriate to notice the ruling of the Suprenie Court 
of the United States on this question. 
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In Fitzpatrick v. United States, 11 Fitzpatrick, Brooks and Cor­
bett were charged with the murder of Samuel Roberts. On the 
separate trial of Fitzpatrick, he took the witness · stand in his 
own behalf, and was asked by his counsel only one question, and 
that related to his whereabouts upon the night of the murder. 
In his answer to this question, he denied any connection with the 
crime. On his cross-examination by the government he was 

• asked, over objection, a number of questions, and made answers 
that tended to show that he had a part in the murder. In con­
sidering the admissibility of this evidence on cross-examination, 
the court said : 

"Where an accused party waives his constitutional privilege of 
silence, takes the stand in his own behalf and makes his own 
statement, it is clear that the prosecution has a right to cross­
examine upon such statement with the same latitude as 
would be exercised in the case of' an ordinary witness, as to 
the circumstances connecting him with the alleged crime. 
While no inference of guilt can be drawn from his ref.usal 
to avail himself of the privilege of testifying, he has no 
right to set forth to the jury all the facts which tend in his 
favor without laying himself open to a cross-examination 
upon those facts. The witness having sworn to an alibi, it 
was perfectly competent for the g·ov,ernment to cross-exam­
ine him as to every fact which had a bearing upon his where­
abouts upon the night of the murder, and as to what he did 
and the persons with whom he associated that night. In­
deed, we know of no reason why an accused person who 
takes the stand as a witness should not be subject to cross­
examination as other witnesses are. 

"\i\Thile the court would probably have no power of compell­
ing an answer to any question, a refusal to answer a proper 
question put upon cross-examination has been held to be a 
proper subject of comment to the jury." 

In Sawyer v. United Sta,tes,1 2 the defendant voluntarily tes­
tified in his own behalf, and on his cross-examination he was in­
quired of touching matters in regard to which nothing had been 
said by the witness in his examination in chief. 

In considering the admissibility of the evidence introduced in 

11 178 U. S. 304, 44 I,. Ed. 1078. 
12 202 U. S. 150, 50 I,. Ed. 972. 

1 

) 
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this cross-examination, the court, after quoting with approval tlw 
11itzpatrick case, said: 

"It has been held in this court that a prisoner who takes the 
stand in his own behalf waives his constitutional privileg·e 
of silence, and that the prosecution has the right to cross­
examine him upon his evidence in chief with the same lati­
tude as would be exercised in the cas·e of an ordinary wit­
ness, as to the circumstances connecting him with the crime." 

In P 01.vers v. United Sta.tes, 13 the court again laid clown the 
rule that: 

"1~here is sorne difference of opinion expressed in the authori­
ties, but the rule recognized in this court is that a defendant 
who voluntarily takes the stand in his own behalf, thereby 
waiving his privilege, may be subjected to a cross-examina­
tion concerning his statement. 'Assuming the position of a 
witness, he is entitled to all its rights and protection, and is 
subject to all its cri-ticisms and burdens'; and may be fully 
cross-examined as to the testimony voluntarily given. * * * 

"T f the witness himself elects to waive his privilege, as he may 
doubtless do, since the privilege is £pr his protection, and 
not for that of other parties, and discloses his criminal con­
nections, he is not permitted to stop, but must go on and 
make a full disclosure." 

In this connection it may be noticed that the Supreme Court 
of the United States, in Ex parte SJJies,1 4 a case taken to the Su­
preme Court on a writ of, error from the Supreme Court of Illi­
nois, said that when the defendant voluntarily offered himself as 
a witness in his behalf: · 

"He became bound to .submit to a proper cross-examination 
under the law and practice in the jurisdiction where he was 
being tried. * * * Whether a cross-examination must 
be confined to matters pertinent to the testimony in chief, 
or may be extended to the matters in issue, is certainly a 
question of State law, as admihistered in the courts of the 
State, and not of Federal law." 

The rule laid down by the Supreme Court of the United States 
is generally followed by the state courts, except where the mat 0 

1
• 223 U. S. 303, 56 L. Ed. 448. 

" 123 u. s. 131, 31 I,, Eel. 80. 
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ter is regulated by statute. Thus, in Kentucky, the Court of Ap­
peals said, in Burdette v. Commonwealth: 

15 

"It has been settled by this court that when a defendant in a 
criminal prosecution voluntarily becomes a witness in his 
own behalf, he is to be treated in the same way as any other 
witness, and his testimony subjected to the same test by 
cross-examination, impeachment or otherwise, as is the tes­
timony of another called as a witness." 

In Saylor v. Commonwealth,16 the court again said, in con­
sidering the effect of the privilege of an accused not to be com­
pelled to give evidence against himself, that: 

"Under the bill of right;; he cannot be compelled 'to give e:vi­
dence against himself,' but when he becomes a witness £or 
himself in a criminal prosecution he waives that right so far 
as the charge under investigation is concerned." 

In Sta.te v. Witham,1 7 the court said: 

"Hi the person accused of crime takes the benefit of his own 
swearing, he takes the risk. * * * When the ac~used 
volunteers to testify in his own behalf at all, upon the issue, 
whether the alleged crime has been committed or not, he vol­
unteers to testify in full. His oath ii1 such case requires 
it. If he waives the constitutional privilege at all, he waives 
it all. He cannot retire under shelter when clanger comes. 
1rhe door opened by him is shut against retreat." 

In People v. DuP ounce, 18 the court, in considering the extent 
to which a clef enclant, in a criminal case, may he cross-examined, 

said that: 
"The overwhelming weight of authority supports the proposi­

tion, contended £or by the people, that he thereby waives his 
constitutional rig·ht to refuse to answer any question mate­
rial to the case, which would, in the case of any other wit­
ness, be legitimate cross-examination." 

In State v. Ober,19 the court, in considering the question at 

hand, said: 
"The respondent, by electing to testify in his own favor, 

" 93 Ky. 76. 
10 97 Ky. 184. 
1

' 72 Me. 531. 
1' 133 Mich. 1, 103 Am. St. Rep. 435. 
10 52 N. H. 459, 13 Am. Rep. 88. 
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waived his constitutional privilege. If he refuses to testify 
at all, the stattite protects him from adverse comment or in­
ference; but, if, he avails himself of the statute, he waives 
the constitutional protection in his favor, and subjects him­
self to the peril of being examined as to any and every mat­
ter pertinent to the issue." 

And further quoted with approval the op1111on of Chief Justice 
Church, in Connor v. PeojJle,20 in which he said: · 

"That, by consenting to be a witness in his own behalf under 
the Statute, the accused subjected himself to the sam~ rules, 
and was called upon to submit to the same tests, which could 
by law be applied to the other witnesses· in other words if 
he availed himself of the privilege of t'he act, he assud1.ecl 
t~e: ~urd~ns necessa~ilY. inci_dent ~o the position. The pro~ 
h1b1t10n 111 the constltut10n 1s agamst compelling an accused 
person to become a witness against himself. If he con­
sents to become a witness in the case voluntarily, and with­
out any compulsion, it would seem to follow that he oc­
cupies, for the time being, the position of a witness with 
all its rights and privileges, and subject to all its duti~s and 
oblig~tions. If he giv~s evidence which bears against him­
self, 1t results from his voluntary act of becoming a wit­
ness, and not from compulsion." 

The foregoing authorities sufficiently illustrate the rule that 
when the defendant takes the witness stand in his own behalf it 
is allowable to subject him to the same character of cross-exami­
nation that any other witness might be subjected to, and this 
cross-examination need not be confined to matters that were 
brought out in the examination in chief, but may extend to other 
relevant and pertinent facts and circumstances. · 

However, in some states, it appears that statutes on the sub­
ject of the cross-examination of a defendant have been enacted, 
and the limits to which the cross-examination may go are fixed 
and defined by these statutes,21 for example, the California stat­
ute provides that when the accused offers: 

"Himself as a witness, he may be cross-examined by the coun­
sel for the People as to all matters about which he was ex­
amined in chief." 

20 50 N. Y. 240. 
21 Citations to so;11e of these statutes may be found in, the note to State 

v. Tice (N. Y.), 15 L. R. A. 669. 
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The Missouri statute provides that the accused : 

"Shall be liable to cross-examination as to any matter referred 
to in his examination in chief." 

The Oregon statute provides that the : 

"Accused when offering his testimony as a witness in his own 
behalf, shall be deemed to have given to the prosecution a 
right to cross-examination upon all facts to which he has 
testified, tending to his conviction or acquittal." 

It further appears from the note, 22 that in other states there 
are differently worded statutes, relating to the cross-.examination 
of a defendant, but in states where there are no statutes on the sub­
ject, the prevailing rule is that the defendant may, as shown in 
the above referred to cases, be cross-examined with the same 

latitude as any other witness. 
The question of the right to inquire of the defendant, in his 

cross-examination, as to the commission of, other prior crimes or 
offenses, or his arrest therefor, is the subject of extensive notes 
to the cases of Morrison v. Texas, 23 and Marshal,! v .. Alabatna,24 

and the general rule is that it is not permissible upon cross-exam­
ination to ask the accused as to prior arrests or prior convictions 
for other offenses, distinct from and unrelated to the one under 
inve:,tigation, although in some jurisdictions this course of cross­
examination is allowable for the purpose of affecting the credi­
bility of the defendant as a witness, and impeaching his moral 

character. 2 5 

In short, whether the defendant can be subjected to a cross­
examination of this nature, depends on the rule prevailing in the 
state where the trial is had, and if it is allowable to ask any wit­
ness a question of this nature it will be permissible to ask a de­
fendant such a question, because the defendant, ·when he offers 
himself as a witness, occupies the same attitude as any other 
witness, and may be subj.ected to the same character of cross­
examination. 

'" SitPra, note 21. 
23 6 A. L. R. 1607. 
2
•
1 25 A. L. R. 338. 

25 Cases illustrating this practice may be found in State v. Werner, 144 
I,a. 380; VanCleave v. State, 150 Ind. 273; State v. Thomas, 98 N. C. 634; 

,,~ r--.1 • n. -tho. T_L·---·- -· C.J.~ol-.-. Q(\ tf\,.....,. .. {""\,.;, ..... Dnr'\ C::t17 
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There should, however, be kept in mind, in applying the rule 
that only the same latitude will be allowed in the cross-examina­
tion of the defendant that is allowed in the cross-examination of 
other witnesses, the further rule that when the defendant offers 
himself as a witness, he may be examined as to other crimes 
than the one under investigation, if the other crimes committed 
by him are so related to, or connected itith, the one for which 
he is on- trial that they may be treated as relevant to it. 

For example, a defendant who is being tried for murder, may 
be inquir.ed of concerning a robbery, or burglary, that he was 
guilty of, in connection with the murder, and so a defendant who 
is being tried for embezzlement, or counterfeiting, or fialsifying 
records, may be inquired of concerning other counterfeiting, or 
embezzlements or falsification of records that have a tendency to 
show a course of conduct or habit on his part similar to the act 
for which he is being tried. 26 

'l'he reason for this distinction between the privilege of an or­
dinary witness in a criminal case, and the defendant, is found 
in the fact that the ordinary witness is not on trial, he could be 
compelled to testify, he has waived no privilege in offering him­
self as a witness, and therefore brings himself directly within 
the rule everywhere obtaining, that an ordinary witness can re­
fuse to answer any question that would incriminate him. 

In the note to Evans v. O'Connor, 27 the accurate and learned 
J uclge Freeman, recognized as the most capable and correct an­
notator the profession has produced, said, in pointing out the 
difference in the position of, a defendant and an ordinary wit­
ness, that: 

"'l'he general rule may be stated to be that where a defendant 
takes the stand, as a witness in his own behalf he waives 
his right to ref,t1se to answer questions which tend to in­
criminate him concerning all matters which were touched 
upon in his direct examination, and _upon all other matters 
which are so related to his direct examination as to come 
within the proper limits of✓ cross-examination. In other 
words, the defendant loses his character as a party, becomes 
a mere witness, and h1ay be examined as fully as any other 
witness. If he makes any statement respecting the transac-

'° UNDERHn,r,, C1uMINAI, EvrDICNCE, 107. 
27 75 Am. St. Rep. 316, at 332. 
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tion, he may be required to state all: Samuel v. People, 164 
Ill. 379; Coburn v. Odell; 30 N. H. 540, and cases previ­
ously cited. He may be examined and must answer con­
cerning all matters which are relevant to the case, whether 
testified to on the direct examination or not; * * * 

"An ordinary witness occupies the same position as a defend­
ant in a criminal case. Such a witness is not bound to tes­
tify concerning any fact which may tend to criminate him. 
But if he voluntarily answers in part, he waives his privi­
lege, and may be fully cross-examined; * * * The 
only difference between the two is this, that an ordinary wit­
ness has a right to stop when he is first questioned in re­
spect to facts which tend to criminate him, while a defend­
ant in a criminal case knows in advance that such questions 
are to be put to him, and that he is to testify as to his guilt 
or innocence, and he waives his constitutional protection in 
advance. * * * There seems to be this difference be­
tween a clef endant witness and an ordinary witness in 
testifying concerning collateral offenses. In the case of a 
defendant witness, as we have seen, he may be required to 
testify on cross-examination as to any facts relevant and ma­
terial to the main issue in the case, even though such tes­
timony tends to show that he is guilty of another crime·. As 
to such testimony, material and relevant to. the main issue 
in the case, he has waived his privilege by taking the stand 
in his own behalf. 

''With an ordinary witness this is not the case, the principal 
case shows. An ordinary witness does not, by taking the 
stand, agree to testify as to everything pertinent to the is­
sue, and he has not in the slightest degree waived his priv­
ilege of refusing to testify, however material to the issues 
in the case they may be. And a waiver of his privilege as 
to one criminating act constitutes no waiver of his privilege 
.as to other unconnected acts, even though the latter may 
be·· material to the issue. Such is the rule of the principal 
case and it is clearly correct : * * * 

"While examination as to collateral crimes is as a rule proper 
1:o affect credibility, the witness may, nevertheless, claim his 
privilege if his answer will tend to criminate him. A de­
fendant witness does not place himself in any worse posi­
tion than any other witness by testifying in his own behalf, 
and any ordinary witness would clearly have the right to re­
fuse to answer criminating questions. 0£ course, as to the 
particular crime for which he is on trial, he has waived his 
privilege by becoming a witness, but this waiver does not 
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extend to other and collateral crimes, unless, as we have 
seen, they are relevant to. the crime with which he is charged." 

The chief dissenter from the general rule laid clown in the 
authorities cited, is the distinguished jurist and law writer, Judge 
Cooley, who says in his well known and highly esteemed work on 
Constitutional Limita:tions,28 in speaking of, the limitation on the 
right to cross-examine a defendant in a criminal prosecution, and 
the statutes permitting him to testify, that: 

"'rhese statutes, however, cannot be so construed as to au­
thorize compulsory process against an accused to compel 
him to disclose more than he chooses; they do not so far 
change the old system as to establish an inquisitorial process 
for obtaining evidence; they confer a privilege, which the 
defendant may use at his option. If he does not choose to 
avail himself of it, unfavorable inferences are not to be 
drawn to his prejudice from that circumstance; and if he 
does testify, he is at liberty to stop at any point he chooses, 
and it must be left to the jury to give a statement, which he 
declines to make a full one, such weight as, under the cir­
cumstances, they think it entitled to; otherwise the statute 
must have set aside and overruled the constitutional maxim 
which protects an accused party against being compelled to 
testify against himself, and the statutory privilege becomes 
a snare and a clanger." 

It must be admitted that any rule or princitJle in constitutional 
law, announced by Judge Cooley, is entitled to weighty consid­
eration, but fortmi.ately for the correct administration of justice, 
the pronouncement of Cooley that the defendant, when he offers 
himself as a witness, is at liberty to stop at any point he chooses, 
and refuse to answer pertinent and relevant questions that might 
incriminate him, has not l)een approved by the courts . 

With great respect for Judge Cooley's opinion, it is difficult to 
under.stand how he could reach the conclusion that a defendant 
who voluntarily elects to waive the immunity and protection af­
forded him, and takes the witness stand in his own behalf, should 
be permitted to testify to such facts as would tend to establish his 
innocence of, the crime charged, and be privileged to refuse to 
answer pertinent and relevant questions. relating to, or connected 
with the testimony he had given, or that might prove his guilt. 

28 Coor,EY, CoNs11'r11'u'1'roNAI, LrMI'J'A'J'IONS ( 6th Ee!.), 384. 
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A rule like this would seem to be . . 
would give the defendant f . a ttavesty on Jl1stice. It 
1 

an un air and unr 11 
t rnt he should not have It 1 easona) e aclvantag·e 

c • wou cl ext 1 f 1 
pose and intention the const't t' 1 . enc .ar )eyond its pur-
woulcl serve to aicl the cl f 11 u tona immunity afforded, and 

1 
. e enc ant to esca1)e tl . 1 

11s conduct mio-ht cle c 1e punts 1111ent that 
1 

1c, serve. 
l'he Co t't· · 1 ns t ut10na safeo-uard l . 

fondant, so lono· as he 1 b was c es1gnecl to protect the cle-

1 
b c looses to shelter und . t 

w 1en he voluntarily elect t . 1 1 er 1 , not to aid him s o wit 1c raw frot ·t . 
cannot surrender such ·t f 1 . . . . 11 t s security. He 

1 
pat o 11s pnvtleo-e a 't 1 . 

anc hold to the remainder H b s su1 s 11s interest, 
In the light of the autl. ··t· e must! keep al! or lose all. 

1 
. . 1011 tes, anc accorcl111g· t 1 . . 

p es, it seems to me cl . tl . o sounc pnnc1-
1 

eat 1at when the clef 1 
e ects to take the witnes t 1 . 1 . ·encant voluntarily 

s s anc 111 11s own behalf f 1 
pose of givino- ancl doe .· . 1 c , or t 1e pur-

1::,, s give ev1c ence tl t · 1 
the pros.ecution should not 1' fi 1 1a m1g 1t exonerate him, 
1 

. f . )e con 1nec to matte. t t'fi cl . 
c 11e ' but should have th .· ·I . . 1 es 1 e to 111 

1
. · c · e 1 ig 1t m cross exa1 · t' 
11111tecl by a statute to 1 1 ' . - 11111a ton, when not 

' as ( anc compel 111111 to a 
nent and relevant question th t . 1 1 nswer every perti-
1 1 

a mig 1t s 10w his g·uilt f 1 
c 1argec' however incriminat' . 1 . . o . t 1e crime 

. mg 11s answers may b I 
cross-examination should furtl . 1 11 e; anc the . . 1e1 )e a owed to ext I t 
qwry mto the commission of other .· . enc ·o an in-
£enclant so related to . ct imes com1111ttecl by the de-

. ' 01 connected with th .· . 
gat1011 as to be a pa1·t of 't 1 e c11111e under mvesti-

• c 1 , or t 1at sl . · . 
s10n, or that are necessar to est 1~w m?ttve !or its commis-
0utside of this howe ytl ablish his guilty knowleclo-e 

' ver 1e cross exat · t' · 1c, • 

ject to the limitations i1111;osed tl - . mna ton should be sub-
witnesses in the J'ur1's 1· t' ohn le cross-exa111ination of other 

' c tc 1011 w e1·e tl1e · b • · case 1s emg tried. 

FRANKFOR'l', KY, John D. Carroll. 
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THE LA WYER AS AN OFFICER OF THE COURT. 

T HE lawyer is both theoretically and actually an officer of the 
court. This has been recognized in principle throughout 

the history of the profession. In ancient Rome the advocatus, 
when called upon by the pra?tor to assist in the cause of a client, 
was solemnly admonished "to avoid artifice and circumlocu-

tion." 1 

The principle was recognized also among practically all of the 
European nations of the Middle Ages. In 1221 Frederick the 
Second, of Germany, prescribed the following oath for advo­

cates: 2 

"We will that the advocates to be appointed, as well in our 
court as before the justices and bailiffs of the provinces, be­
fore entering upon their offices, shall take their corporal 
oath on the Gospels, that the parties whose cause they have 
vnclertaken they will, with all good faith and truth, w,i_~~1-
out any tergiversation, succour; nor will they allege anything 
against their sound conscience; nor will they undertake des­
perate causes; and, should they have been induced, by mis­
representation and the colouring of the party to undertake a 
cause which, in the progress of the suit, shall appear to 
them, in fact or law, unjust, they will forthwith abandon it. 
Liberty is not to be granted to the abandoned party to have 
recourse to another advocate. They shall also swear that, 
in the progress of the suit, they will not require an addi­
tional fee, nor on the part of the suit enter into any com~ 
pact; which oath it shall not be sufficient for them to swear to 
once only, but they shall renew it every year before the offi-

, cer of justice. And if any advocate shall attempt to contra­
vene the aforesaid form of oath in any cause, great or small; 
he shall be removed from his office, with the brand of per­
petual infamy, and pay three pounds of the purest gold into 
our treasury." 

Among the French, the office of advocate appears. to have ex­
isted from a very early elate. The body of laws enacted in 802, 

1 JoSIAH H. BEN'l'ON, LAWYER'S OATH AND OFFICE, 19. 
2 OA'J'HS; T:nEm ORIGIN, NA'l'URE, AND Hrs'1'0RY, By James Enclell 'l'y­

ler. (B. D. London: 1835, p. 300.) Also, BEN'l'0"1, LAwvrtn's OA'l'H ANii 

OI;FICE, 19. 



I. I . ' 

\. 
!, 

I,\ 

\ ,,, 
I' 1, 
' . Ii ' 

Ii ·1 ;:, I 
• d 1 :J 
I ,? 

T 

! \I 
',;;\ 

\' 
.I 

' ' :-1 
ii 

, I_I 

J If 
I I r 
1 , 

' 
' I 

I { 

, r 
I 

I 
i 

,y! 
·l • ,•, 

, :: I 
1·1 

~ i 
I 

;264 VIRGINIA LAW REVIEW. 

generally known as the Capitularies of Charlemagne, clearly 
recognizes the profession of lawyers, and contains a provision to 
the effect that "nobody should be admitted therein but men, mild, 
pacific, fearing Goel, and loving justice, upon pain of elimina­
tion." 3 

An ordinance promulgated February 13, 1327, by Phillippe de 
· Valois, Regent of, France, provided that: 

_ "No advocate shall be permitted to plead if he has not taken 
the oath, and if his name be not inscribed on the roll of ad­
vocates." 

In 1344 additional regulations, relating to the duties of advo­
cates, were enacted by the Parliament of Paris as follows: • 

·- "'I'hos'e advocates who are retained shall not be allowed to con­
tinue their practice unless they bind themselves by oath to 
the following effect: to fulfill their duties with fidelity and 
exactitude;· not to take charge of any causes which they 
know to be unjust; that they will abstain from -false cita­
tio1:is ; that they will not seek to procure a postponement of 
their causes by subterfuge, or malicious pretexts; that what­
ever may he the importance of a cause, they will not rect:ive 
more .than thirty livres for their fee, or. any other kind of 
gratuity over and above that sum, with liberty, however, to 
take less ; that they will lower their· fees according to the 
importance of, the cause and the circumstances of the par­
ties; and that they will make no treaty or arrangement with 
their clients depending on the event of the trial." 

One of the most striking regulations relating to advocates in 
former times is found in the Code of Christian V., of Denmark 
~11d Norway, 1683, which provides as follows: 5 

-------
3 BEN'!'ON, LAWYER'S 0A1'H ANil OFFICE, 13. 

•-
4 RoBER'1' JONES, A Hrsl'ORY OI<' 'l'HE FRENCH E\AR, ANCIEN'l' AND Mon'1t1m, }00,. 103. - Other interesting regulations of advocacy among the French are 

the following: A decree of the Council of Rauen, in 1231, concerning the 
9,ath of advocates; an ordinance promulgated, in 1274, by Philip ·the Bold, 
relating to the functions and fees of attorney/>; an.cl an edict of Francis I., 
1536, dealing with the official character and duties of advocates, and the short­
ening of trials. A specially interesting regulation is to be found among the 
reform-can01is adopted by the bishops of the 11rovince of Tours in a coun.­cii' held at Chateau-Gontier, in 1231. Among· other things, it was provided, 
"Nor shall they (advocates) bother the Judge with objections, believing that 
th.ey will give in to them. They shall sustain the honor of the court, nor per­
petrate in court a falsehood." BEN'l'ON, LAWYER'S OA'U-r AND 01111rcit, 15,21. 

' Tr-IE DANISH LAWS: OR '!'HE Conr,: or1 CHRIS'l'IAN 'J'HE FrF'J''!I, FAI'l'H-
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''Lawyers who are allowed to plead Causes, shall be Men of 
_ Probity, Character, _and known Repute. 
"In Cities shall be ap1Joirited such a _Number of Lawyers as 

are really requisite. · 
"No one shall be admitted as a Lawyer to act, who does not 

take an oath before the Mayor and-Aldermen, that he will 
undertake no Cause he knows to be bad, or iniquitous; that 
he will avoid all Fraud in pleading, bringing Evidence, and 
the like: That he will abstain from all Cavils, Querks and 
Chicanery; and never seek by Absence, Delays, or super­
fluous Exceptions, to procrastinate a Suit: That he will 
use all possible Brevity in transcribing' Processes, Deeds, 
Sentences, etc. That he will never encourage Discord, or 
be the least Hindrance to Reconciliation : That he will ex­
act no exorbitant Fees from the Poor, or others: And that 
he will act honestly, and to the best of his Power, for all his 
Clients. Of this Oath the Judges shall admonish the Law­
yers in dubious Cases, and if they think proper, require a 
Renewal of it in the Court: And moreover, command them 
to abstain from all Manner of Scurrility, and Abuse, in 
their Pleadings, especially where the process does not con­
cern the Fame of the Defendant. 

"A Lawyer clef,ective in this. his Duty' shall be discarded, ren­
dered incapable of ever after pleading, and moreover pun­
ished in Proportion to his Offense." 

In England, while much concerning the or1g111 of the profes­
sion is obscure, -lawyers were recognized as an established order 
as early as the reign of Edward I ( 1272-1307), and their duties 
and conduct regulated by the Statute Primer Westminster 
( 1275). 6 At that time, as now in England, the profession con­
sisted of two branches, then. known, respectively, as pleaders or 
counters, corresponding to the modern English barrister; and 
attorneys, corresponding to the present clay solicitor. 7 It should 
be noted, also, in this connection, that the earliest regularly 
licensed advocates in England were known as serjeants-at-law. 
Serjeant-at-law was formerly the highest rank to which an Eng­
lish advocate could attain, and although ''the class itself has ceased 
I!ur,r,Y TRANSI,A'J'ED n'oR '!'HE UsE on' 11'HE ENGI,ISH INHABI'J'AN'l'S oF 11'HE DAN-
ISH SE'l"l'I,EMEN'J'S IN AMERICA (London, 1756), 58, 59. -
· • 3 Edward I, St. I West. c. 29. 

' For origin an,cl early history of advocacy in England, see 9 VA. LAW 
REV; 28-34. For distinction between barristers and solicitors, under the pres­
ent English practice, see ROBBINS, AMERICAN AovocACY, ch. 1. 
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to exist, having been superseded by the King's Counsel, its f.un­
damental characteristics remain to the present time. 

"The first persons regularly licensed to appear in the King's 
Courts were "se1'Jeants,' although their full official title 
seems to have been Servientes Domini Regis ad legem, that 
is, 'Servants at law of our Lord the King.' Unlike all prio·r 
advocates they were part of the court itself; were regularly 
appointed by royal patent; were admitted only upon taking 
an oath; had a monopoly of all practice, and were directly 
amenable to the King· as parts of his judicial system. The 
fundamental ideas involved in the creation of this class have 
never been abandoned, and notwithstanding the class itself 
by the name of 'serjeants' has ceased to exist, they are still 
the distinguishing characteristics of the bar of· all counties 
where the common law prevails." 8 

The earfiest authentic forms of 'lawyers' oaths in England are 
those of the Serjeant-at-law and of the King's Serjeant, and are 
_fqurn;l in an ancient Roll of Oaths compiled probably during the 
reign of Queen_ E:!izabeth. 0 These ancient oaths show with 
great exactness the nature of the advocate's duties, and are as 

follows: 

"King's Serjeant: Ye shall S.wear, That well and truly ye 
shall serve the King and his People, as one of his Serjeants 
of the. Law, and truly council the King in His matters when 
ye shall be called, and duly and truly minister · the King'·s 
matters, after the Course of the Law, to your Cunning: 
Ye shall take no wages nor Fee of any Man for any matter 
when the King is Party against the K.ing; ye shall as duly 
and hastily speed· such 'matters as any man shall have to do 
against the King in the Law, as. ye may lawfully do without 
Delay or tarrying of the Party of his lawful process in that 
that belongeth to you: Ye shall be attendant to the King's 
matters when ye shall be called thereto: as Goel you help, 
and by the contents of. this Book." 10 

"Serjeant at Law: Ye shall Swear, 'I'hat well and truly ye 
shall serve the King's People as one of the Serjeants at the 
Law, and ye shall truly council them that ye be retained with 
after your Cunning: And ye shall not defer, tract or delay 
their Causes willingly, for Covetous of Money, or other 

8 WARVELI,E, LEGAL E'l'HICS, ·28. 
0 BEN'l'ON, LAWYER'S OA'l'H AND OFFICE, 25. 
10 BEN'l'ON, LAWYER'S OA'l'H AND OFFICE, 26; CoS'l'IGAN, CASES ON LEGAL 

Ennes, 64. 
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Thing that may turn you to Profit: and ye shall give due 
attendance accordingly: as Goel you help, and by the Con­
tents of this Book." 11 

No form of oath for attorneys is recorded in the ancient Roll 
of Oaths. It seems certain, however, that attorneys were sworn 
as early as 1402, for, by statute enacted in that year,12 it was 
provided that they should be admitted to practice only upon an 
examination by the justices and upon the taking of an official 
oath. 

The earliest f,orm of Attorney's Oath on record is found in 
the Reel Book of the E:ccheqiter, a book of precedents in the 
Court of Exchequer and dating back to a very early periocl. 18 

The Attorney's Oath, as recorded in the Red Book is as fol­
lows: 14 

"The Oath of Attorneys in the Office of Pleas: You shall doe 
noe Falshood nor consent to anie to be clone in the office of 
Pleas of this Courte wherein you are admitted an Attorney. 
And if you shall knowe of anie to be done you shall give 
Knowledge thereof to the Lord Chiefe Baron or other his 
Brethren that it may be reformed you shall Delay noe Man 
for Lucre Gaine or Malice you shall increase noe Fee but 
you shall be contented with the. old Fee accustomed. And 
further you shall use your selfe in the Office of Attorney 
in the said office of Pleas in this Courte according to your 
best Learninge and Discrecion. So helpe you Goel." 

From 'Yhat has been said, and from the forms of oaths quoted, 
it will be observed that the office of advocate has, from time im­
memorial, especially in England, 15 been cons1clerecl one of both 
dignity and importance. 

11 BEN'1'0N, LAWYER'S OA'1'H AND OFFICE, 26; Cos'1'IGAN, CASES oN LitGAL 
E•1'HICS, 64. See also, CoKE, Srr,coND INS'1'I'l'U'1'E (Eel. 1817), 212-214. 

12 St. 4 Hen. IV, c. 18. 
18 BEN'l'ON, LAWYER'S OA'l'H AND OFFICE, 27, '28. 
" BEN'toN, LA wYER's OA'1'H AND OFFICE, 28; Cos'l'IGAN, CASES oN Lr~GAL 

E•1•mcs, 64. A later volume, entitled THE BooK oF OA'1'HS, published in 1649 
and reprinted in 1689, contains the earliest form of oath of the King's Coun­
sel, which conforms substantially to those of the Serjeant-at-law and of the 
King's Serjeant. THE BooK OF OA'l'HS contains also the early -oaths of At­
t01'.ney General and Solicitor General. BEN'l'ON, LAWYER'S OA'1'H AND OF­

IIIC!t, 30, 31. 
15 It seems somewhat strange, at first glance, that the modern English bar­

rister is not an officer of the court, and that no oath is required. This is clue, 
however, to the fact that barristers are "called" to the Bar by the Inn.s of 
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In the United States, the lawyer has, almost from the begin­
ning, been regarded as an officer of the court, and as such ad­
mitted to the Bar only upon the taking of an official oath. It 
is true that during the early Colonial period the growth of the 
profession was slow, owing to circumstances then existing,16 but 
with the ado1)tion of the common law, as the established law of 
the land, the ancient English conception of the of-fice of advocate 
naturally followed, and it is upon this high conception that the 
characteristics and ideals of the American Bar have been 
founded. 17 

The principle that the lawyer is an officer of the court does not 
mean, of course, that a lawyer is a public official exercising a 
public trust. 18 It does mean, however, in a very important sense, 
that he is a quasi-officer of the State upon whom rests in part the 
responsibility for the administration of justice. The fundamen­
tal idea underlying the lawyer's profession has been well ex­
pressed by Hoke, C. j., in a recent North Carolina case 19 in 
which he says: 

"An attorney at law is a sworn officer of the court to aid in 
the administration of justice .. He is sought as counsellor, 
and his advice sought in the most important and intimate 
relations of life. There is doubt if any profession affords 
an equal opportunity for fixing the standards and directing 
the civic conduct of his fellows. It is of supreme impor­
tance, therefore, that one who aspires to this high position 

Court and are subject to their supervision, If, in fact, a barrister, should b~ 
found guilty of unbecoming conduct, he would be reported by the court to 
his Inn for investigation and action. On the other hand, solicitors are offi­
cers of the court, and are required to take an official oath before being ad­
mitted to the practice. Cos'1'ICAN, CASES ON LEGAL E'l'RICS, 61, 65; ROBBINS, 
AMERICAN ADVOCACY, 7. 

10 See Irljtroduction to WARREN, HIS'l'ORY ol/ 'l'I-IE AMERICAN BAR. 
17 The oath recommended by the American Bar Association may be 

0

founcl 
in Article III of the Canons of Ethics. 

18 "The 'office' to which an attorney is thus appointed, however, is not an 
office in the sense of a public trust for the transacti01, of public business but 
is a special license or franchise to exercise certain privileges which others 
wise the grantee would not be permitted to exercise. The advocate is, there­
fore, an officer siti generis of ·the court and subject to the rules imposed by 
the court in regulation of the practice therein." ROBBINS, AMERICAN AD­
VOCACY, 13. Thus an attorney, who practices his profession and serves as 
County Judge, is n1ot holding two offices in violation of the Constitution. 
Bland County Judge Case, 33 Gratt. (Va.) 443. 

10 In re Application of Dillingham, 188 N. C. 162. 

THE LAWYER AS OFFICER OF COURT 269 

should be of upright character and should hold, and deserve 
to hold, the confidence of. the community where he lives and 
works." 

Referring to the office of, advocate, Mr. J. H. Benton, in his 
excellent treatise, entitled The Lawyer's Oath and Office, makes 
use of the following striking language: 20 

"Why is any oath required for admi~sion to the ptactice of 
the law? No oath is required by law for admission to prac­
tice in any other profession, even where qualifications to 
practice are prescribed or ascertained by examinations re~ 
quired by law, as in the case of physicians. But an official 
oath has always been required for admission to the practic\ 
of the law, Why is it required? What is its significance? 
and what obligation does it impose? 

"The significance of the lawyer's oath i$ that it stamps the 
lawyer as an officer of the State, with rights, powers and 
duties ,~s important as those of the Judges themselves. 
* * * A lawyer is not the servant of his client. He is 
not the servant of the Court. He is an officer of the Court, 
with all the rights and responsibilities which the character 
of the office gives and imposes." 

From the fact that the lawyer is an officer of the court it fol­
lows that, by virtue of his office, the lawyer has certain important 
rights. While the right to practice law· is not "property," nor is 
it a "contract," within the constitutional meaning of those terms, 
it is a right of which the lawyer may not be deprived except upoh 
good cause shown and after proper judicial proceedings. 21 This 
was settled by the United States Supreme Court in the celebrated 
case of Ex pa.rte Garland, 22 decided in 1866. Speaking for the 
court in this case, Mr. Justice Field says: ·, 

"The attorney and counsellor being, by solemn judicial act of 
the court clothed with hi.s office, does not hold it as ·a mat~ 
ter of, grace. The right which it confers upon him to ap~ 
pear for suitors, and to argue causes, is something more 
than a mere indulgence, revocable at the pleasure of th~ 
court; or at the command of the legislature. It is a right of 
which he can only be deprived by the judgment of the court 
for moral or professional delinquency. * * * They 
hold their office during good behaviour, and can only ht: 

20 BEN'1'0N, LAWYER'S OA'rH AND OFFrc1i, 1, z. 
" 6 C. J. 568. 
22

• 4 Wall. 333. 
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deprived of it for misconduct ascertained and declared by 
the judgment of the court after opportunity to be heard has 
been afforded." 

Another important result of the principle that the lawyer is an 
officer of the court is that the power of admitting applicants to 

· the practice of law is judicial in its nature, and hence is vested in 
the courts. But notwithstanding the general jurisdiction of the 
courts over the subject, the legislature may, in the exercise of its 
police power, prescribe reasonable rules and regulations for ad-· 
mission to the Bar which will be followed by the co,urts. 23 That 
is to say, the legislature may prescribe the qualifications of the 
applicant, but the court before which he is examined must deter­
mine whether or not he possesses them, that being a judicial and 
not a legislative function. 2 '1 

In the case of In re Cooper,25 Selden, J., in speaking of this 
subject very aptly says: 

"Attorneys and counsellors are not only officers of the Court, 
hut officers whose duties relate almost exclusively to pro­
ceedings of a judicial nature, and hence their appointment 
may with propriety be entrusted to the courts, and the lat­
ter in performing this duty may very justly be considered 
as engaged in the exercise of their proper judicial func­
tions." 26 

23 
6 C. J. 572. In a number of states, the examination of applicants is 

conducted by a board of examiners, an1d the oath administered by the courts. 
~, In re Applicants for License, 143 N. C. 1, at 31. 
" 22 N. Y. 67. 
2

' Good tnoral character is universally required as a condition precedent to 
admission to the Bar. Certificates of good character are, therefore, in, the 
absence of statutory provision to the contrary, only prima facie and not con­
clusive evidence. 6 C. J. 573. 

In speaking of this important matter, Brown, J., of the N. C. Supreme 
Court, uses the following striking language : "The public policy of our 
.State has always been to admit no person to the practice of the law un,less 
he possessed an upright moral character. The possession of this by an at­
torney is more important, if anything, to the public and to the proper ad­
ministration of justice than legal learning. Legal learning may be acquired 
in after years, but if the applican,t passes the threshold of the bar with a 
bad- moral character the chances are that his character will remain bad, and 
tliat he will become a disgrace instead of an ornament to his great calling­
a curse instead of a benefit to his community-a Quirk, a Gammon or a 
Snap, instead of a Davis, a Smith or a Ruffin." In re Applicants for I,i­
cense, 143 N. C. 1, at 21. 

"It is npt enough," says the Supreme Court of Connecticut, "for an attar-

r 

l 
I 
.i 

THE LAWYER AS OFFICER OF COURT 271 

Upon similar principles, disbarment is also a judicial pro­
ceeding, and the power to suspend or disbar, therefore, rests in 
the courts. It is well settled that courts authorized to admit at­
torneys to the Bar have inherent jurisdiction to suspend or dis­
bar them for sufficient ~ause, and such jurisdiction is not de­
pendent upon constitutional provision or statutory enactment. 27 

It is true that the legislature may by statute prescribe the 
causes for which an attorney may be disbarred, but the generally 

. accepted view is that such statutes "merely regulate the power to 
disbar instead of creating it," and that they do not prohibit the 
courts from disbarring attorneys for causes other than those 
specified in the statute. 28 

The power of, the courts in the matter of suspension and dis­
barment has been admirably summarized by the Supreme Court 

_ of Washington in In re Lambut!i, 20 in the following words: 

"But the power to strike from the rolls is inherent in the court 
itself. No statute or rule is necessary to authorize the pun­
ishment in any proper cases. Statutes at1d rules may regu­
late the power but they do not create it. It is necessary for 
the protection of the court, the proper administration of 
justice, the dignity and purity of the profession, and £,or the 
public good and for the protection: of clients. Attorneys 
may forfeit their professional franchise by abusing it, and 
the power to exact the forfeiture is lodged in the courts 
which have at1thority to admit attorneys to practice. Such 
power is indispensable to protect the court, the administra­
tion of justice, and themselves; and attorneys themselves 
are vitally concerned in preventing the vocation from being 
sullied by the conduct of unworthy members." 

Perhaps the most important result of the principle that the 
lawyer is an officer· of the court is that the advocate is subject 
to certain peculiar duties and responsibilities. It is not possible, 
within the scope of this article, to discuss these duties and respon-

ney that he be honest. He must be. that and more. He must be believed 
to be honest. It is absolutely essential to the usefulness of an attorney that 
he be entitled to the confidence of the community wherein he practices." 
County Bar v. Taylor, 60 Conn. 11. 

21 6 C. J. 580. 
28 6 C. J. 584. In some jurisdictions it is held that a statute prescribing 

the causes for disbarment impliedly deprives the courts of the power to dis­
bar for causes other than those specified. In re Ebbs, 150 N. C. 44. 

"' 18 Wash. 478, 51 Pac. 1071. 
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sibilities in all of their details, and, for that reason, only the gen­
eral principles underlying each will be mentioned. For conveni­
ence of treatment the duties of lawyers may be grouped under 
four general heads, namely, ( 1) duties to the State or the public, 
(2) duties to the court, (3) duties to his profession and fellow 
members of the Bar, ( 4) duties to his client. 30 

Viewed from the standpoint of the relation that the Profes­
sion o£ Law has to the public, its importance can scarcely be over­
estimated. By virtue of his office, the lawyer bears an intimate. 
relationship to the State, for to him the State intrusts in a large 
measure the enforcement of its laws. To uphold the Constitu­
tion and the Law must, therefore, be his constant care..31 

Legislation and jurisprudence, "the right and left hands of 
o·overnment " are in the nature of the case largely in the hands 
b I • 

of the legal profession, and it is within these two great fields that 
the profession finds its broadest opportunities for usefulness and 
service. Legislation is the enactment of law and is, says Judge 
Sharswood, "the noblest work in which the intellectual powers 
of man can be engaged, as it resembles most nearly the work of 
the Deity. It is employed as well in determining what is right 
or wrong in itself-the due proportion of injuries and their rem­
edies or punishments-as in enforcing what is useful and expedi­
ent. How wide the scope of such a work." 32 

In the field of jurisprudence we find the influence of the legal 
profession even more strongly felt than in that of legislation, for 
it is here that the Law receives its practical application to specific 
cases as they arise in the courts. Speaking of this phase of the 
subjed, J uclge Sharswood continues: 33 

"With jurisprudence lawyers have most, nay, all to do. The 
opinion of the Bar will make itself heard and respec~ed o_n 
the Bench. With sound views, their influence for good 111 this 
respect may well be said to be incalculable. It is indeed the 
noblest faculty of the profession to counsel the ignorant, de­
fend the weak and oppressed, ahd to stand forth on all oc­
casions as the bulwark of private rights against the assaults 

00 WAnvmLLE, LEGAL' E-rmcs, 21; RoDBINS, AMERICAN AnvocAcY, 253. 
81 In most states an applicant is required to take an oath ,to support the 

Constitution of the Ur)ited States and of the state in which he is licensed 

to practice. 
"' SHA~swoon, LEGAL E'l'mcs, 53. 
83 SBAR8W00D, LEGAI, E'l'HICS, 54. 
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of power, even under the guise of law; but it has still other 
functions. It is its office to diffuse sound principles among 
the people, that they may intelligently exercise the coi1trolling 
power placed in their hands, in the choice of their represen­
tatives in the legislature and of judges, in deciding, as they 
~re often cal~ed :tpon to do, upon th~ most important changes 
111 the Constttut10n, and above all, 111 the formation of that 
pt~blic opinion which may be said in these times, almost 
without a figure, to be the ultimate sovereign." . 

The duties of the lawyer to the court spring dfrectly from the 
relation that he sustains to the court as an officer in the admin­
istration of justice. The law is not a mere private calling, but 
is a profession which has the distinction of being an integral part 
of, the State's judicial system. As an officer of the court the 
lawyer is, therefore, bound to uphold the dignity and integrit) 
of the court; to exercise at all times respect for the court in both 
words and actions; to present all matters relating to his client's 
case openly, being careful to avoid any attempt to exert private 
influence upon either the judge or the jury; and to be frank and 
candid in all dealings with the court, "using no deceit, imposi­
tion or evasion," as by misreciting witnesses or misquoting prec­
edents. , "It must always be understood," says Mr. Christian 
Doerfler, in an address before the Milwaukee County Bar As­
sociation, in December, 1911, "that the profession of law is in­
stituted among men for the purpose of aiding the administra­
tion of justice. A proper administration of justice does not 
mean that a lawyer should succeed in winning a lawsuit. It 
means that he should properly bring to the attention of the court 
everything by way of fact and law that is available and legiti­
mate for the purpose of, properly presenting his client's case. 
* * * His duty as far as his client is concerned is simply to 
legitimately present his side of, the case. His duty as far as the 
public is concerned and as far as he is an officer of the court is 
to aid and assist in the admini~tration of justice." 

In this connection, the timely words of Mr. Warvelle may also 
well be remembered : 34 • 

"But the lawyer is not alone a gentleman; he is a sworn min­
ister· of justice. His office imposes high moral duties and 
grave responsibilities, and he is held to a strict fulfillment 

"' W ARVELLE, LEGAr, E•1•mcs, 40. 
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of all that these matters imply. Interests of, vast magnitude 
are intrusted to him; confidence is imposed in him; life, lib-

. erty and property are committed to his care. He must be 
equal .to the responsibilities which they create, and if he be­
trays his trust, neglects his duties, practises deceit, or pan­
ders to vice, then the most severe penalty should be inflicted 
and his name stricken from the roll." 

That the lawyer owes a high duty to his profession and to his 
fellow members of the Bar is an obvious truth. His profession 
should be his pride, and to preserve its honor pure and unsullied 
should be among his chief concerns. "Nothing should be higher 
in the estimation of the advocate," declares Mr. Alexander H, 
Robbins, "riext after those sacred relations of home and coun­
try than his profession. She should be to him the 'fairest of ten 
thousand' among the institutions of the earth. He must stand 
for her in all places and resent any attack on her honor-as he 
would if the same attack were to be made against his own fair 
name and reputation. He should enthrone her in the sacred 
places of his heart, and to her he should offer the incense of con­
stant devotion. For she is a jealous mistress." 35 

Again, it is to be borne in mind that the judges are selected 
from the ranks of lawyers. The purity of the Bench depends 
upon the purity of the Bar. 

"The very fact, then, that one of the co-ordinate departments 
of the government is administered by men selected only 
from one profession gives to that profession a certain pre­
eminence which calls for a high standard of morals as well 
as intellectual attainments. 'I'he integrity· of the judiciary 
is the safeauarcl of the nation, but the character of the judges 
is practically but the character of the lawyers. Like begets 
like. A degraded Bar will inevitably produce a degr~ded 
Bench, and just as certainly may we expect to find the high-, 
est excellence in a judiciary drawn from the ranks of an en­
lightened, learned and moral Bar." 36 

The relatioris between members of the Bar should obviously be 
those of mutual respect, good will and esteem. The maintenance 
of these relations depends upon the exercise of the utmost good 
faith and the clue observance of the customary courtesies of the 

85 ROBBINS, AMERICAN ADVOCACY, 278. 
•

0 w ARVEI,LE, LEGAI, E'l'HICS, 35. 
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profe"Ssion. All ag-reements and engagements between counsel 
should, therefore, be punctually and scrupulously kept. .The good 
opinion of 01ie's associates of the Bar is an asset that cannot be 
valued too highly, and this good opinion can be gained and held 
only by "real learning, by the strictest integrity and honor, by a 
courteous clenieanor, and by attention, accuracy and puncti.tality 
in the transaction of business." 37 

Duties to the client are justly ranked a1'nong those that are pri~ 
mary and fundamental. The relation between attorney and client 
is one of special trust and confidence. It is doubtful if there is 
any profession or calling that bears as intimate a relation to the 
every clay affairs of men as that of the lawyer. "No profession," 
says Mr. Robbins, "not even that of the doctor or preacher, is as 
intimate in its relationship with people as that of the lawyer. To 

, the doctor the patient discloses his physical ailments -and syrup~ 
toms, to the preacher the communicant broaches as a genetal rule 
only those things that commend him in the eye of heaven, or 
those sins of his own for which he is iri fear of eternal punish­
ment, but to his lawyer he 1111burclens his whole life, his business 
secrets and clif-ficulties, his family relationships and quarrels and 
the skeletons in his closet. To him he often commits the duty 
of saving his life, of protecting his good name, of safe-guardihg 
his property, or regaining for him his liberty. Under such sol­
emn and sacred responsibilities, the profession feels that it owes 
to the people who thus extend to its members such unparalleled 
confidence the duty of maintaining the honor and integrity of 
that profession on a moral plane higher than that of the mer­
chant, trader or mechanic." 38 

From a strictly legal standpoint, the attorney owes to his client 
~he duty of exercising reasonable care, skill and diligence-that 
is, that care, skill and diligence that are usually exercised by law­
yers. He is not held to the highest possible degree of care, but 
rather to that of the average practitioner. In other words, his 
liability to his client is measured in terms of negligence. 89 

Such is the aclvocate's legal liability, but his moral responsibil­
ity is broader in scope. "Entire devotion to the interest of the 

81 
SHARSWOOD, LEGAT, ETHICS, 76 

88 
ROBBINS, AMERICAN ADVOCACY, 251. 

" 6 C. J. 682. 
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client, warm zeal in the maintenance and defense of his· rights; 
and the exertion of his utmost learning and ability-these are the 
higher points, which can only satisfy the truly conscientious prac-
titioner." 40 ' 

It is not to be understood from this statement, however, that 
the high duty of an advocate to his client is to be ,exercised at the 
expense of truth. For high as is the obligation of the advocate 
to his client, the obligation to truth is higher. 'rhe lawyer is an 
officer in the administration of justice, and he is not expected, 
even in the interest of a client, to disregard the fundamental 
principle upon which jitstice is based. "Truth," therefore, "in all 
its simplicity-to the Court, to the client, and adversarv-should 
indeed be the polar star of the lawyer." 41 

It has been the endeavor of the writer to set forth in this 
article, in as brief a manner as possible, the nature of the law­
yer's profession, together with some of the duties, obligations 
and responsibilities incident thereto. Advocacy has ever been 
regarded as an honorable calling-and justly so. Fidelity is its 
chief characteristic, justice to its object, truth its underlying 
principle, and service its ideal. The Canons of Ethics of the 
American Bar Association, declaring the lawyer's duty in its last 
analysis, may well be quoted in conclu~ion: 42 

,-0 SHARSwooo, LEGAT, E'l'HICS, 79. Lord Brougham is credited with hav­
ing made the followin,g interesting but extravagant statement: "There a;·e 
many whom it may be needful to remind that an advocate-by the sacred 
duty of his connection with his client-knows, in the discharge of that of­
fice, but one person in the world-that client and none othet•·, To serve that 
client by all expedien:t means, to protect that client at all hazards and costs 
to all others ( even the party already injured), and, amongst others, to him­
s~!£, is the, highest and most unquestioned of his duties. And he must not 
regard the alarm, the suffering, the torment, the destruction, which he may 
bring upon any other, nay, separating even the duties of a patriot from those 
of atl advocate, he must go on, reckless of the consequences, if his fate 
should unhappily be to involve his country in confusion for his client." This 
statement of Lord Brougham is, of course, extreme, and cannot be approved. 
Tiven the high duty of an advocate to his client coul.;l hardly be said to de­
mand an utter disregard of the "suffering, torment and. destructi01," that 
might be broµght upon others, and assuredly it does not demand a disregard 
of the welfare of one's country. "Besides this," as Mr. Robbins very aptly 
comments, "an· advocate who casts destruction broadcast may involve his cli­
ent in the general ruiq." ROBBINS, AMERICAN AovocAcv, 271, 272. 

" SHARSWOOD, LEGAL E1'HICS, 167. 
" Canons of Ethics of the American Bar Association, Art. II, § 32. 

,,, 

THE LAWYER AS OFFICER OF COURT 277 

"No client corporate or individual, however 1;owerful, nor 
any cau~e civil or political, however important, i~ entitled 
to receive nor should any lawyer render, any service or ad­
vice invol~ing disloyalty to the law whose ministers we are, 
or disrespect of the judicial office, which we are bounc~ t_o up­
hold, or corruption of any person or persons exercismg a 
public office or private trust, or deception or betra;yal of the 
public._ When rendering any such improper service or ad­
vice, the lawyer invites and merits stern and just con~lemna­
tion. Correspondingly, he advances tbe honor of his pro­
fession and the best interests of his client when he rei1ders 
service or o·ives advice tending to impress upon the client and 
his undert:king exact compliance with the strictest princ!­
ples of moral law. He must also observe·. and advise his 
client to observe the statute law, though until a statute shall 
have been construed and interpreted by competent adjudica­
tion, he is free q,l1d is entitled to advise as to its validity and 
as to what he conscientiously believes to be its just mean­
ing and extent. But, above all, a lawyer will find his high­
est honor in a deserved reputation for fidelity to private 
trust and to public duty, as an honest man and as a patriotic 
and loyal citizen." 

w·AKE FoRES'1', N. c. 
E. W. Timberlake, Jr. 
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A DECADE OF THE FEDERAL TRADE COMMISSION. 

PAR'f IV. 

A S HAS been shown, the declared purpose of the new legis­
lation which brought into existence the Federal Tracie 

Commission, was (see Part I, page 27) to clarify the meaning of 
the Sherman Law, by specific definition "of the many hurtful 
restraints 0£ trade * * * up to the limits of what experi­
ence has disclosed" and then to forbid them "in such terms as 
will practically eliminate uncertainty"; and to f,urnish to "the 
business men of the country * * * something more than 
that the menace of legal process in these matters be made ex­
plicit and intelligible," by establishing an administrative body or 
commission to which business men could resort for "advice, defi­
nite guidance and infoi-mation:'-a commission which "the opin­
ion of the country would ihstantly approve"-a commission ~1ot 
"el'npowered to make terms with monopoly," but to serve "only 
as an indispensable instrument of information and publicity, as a 
clearing house for the facts by which both the public mind and 
the managers of great business undertakings should be guided, 
and as an instrumentality for doing justice to bu~iness where the 
processes of the courts or the natural forces of correction out­
side the courts are inadequate to adjust _the remedy to the wrong 
in a way that will meet all the equities and circumstances of the 
case." 

This was indeed an ambitious program, for it undertook to lay 
the spectre of an uninformed public belief ,-a belief not sup­
ported by expert professional opinion,-that the Sherman Law 
needed clarification of meaning; and then undertook to clarify 
it by a method theretofore untried in the history of jurisprudence,· 
namely by legislative definition and proscription of every act 
which judicial records had disclosed as constituting "hurtful re­
straint of trade." The effort and the result may well be char­
acterized in the language of the fable, as "mans labitur et nas-. 
citur ridiculus mus," for the legislative definition and proscrip­
tion when enacted proved to comprise a schedule so meagre, 
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inc()mplete and inadequate, as, in the light of a full decade of ex­
perience under the new legislation, to exhibit the Federal Trade 
Commission, the cre~ture of this program, as a futile bsdy 
wholly incapable of performing the great tasks for which it was 
created. 

The definitions have proven inadequate-in short, a lamenta­
ble failur.e; "the menace of legal process in these matters" has h1 
no sense been "made explicit and intelligible"-on the contrary, 
such menace has been appreciably magnified, and unnecessarily, 
uselessly and hurtfully magnified, without any substantial prog­
ress towards the promised goal that it be "made explicit and in~ 
telligible." 

The projected purpose that the Commission should constitute 
a tribunal to which "the business men of the country" could re-· 
sort for "advice, definite guidance and information" was ruth­
lessly ignored in the new legislation. 38 

" The Commission, in a. few relatively unimportant instances and by dem­
onstrable departure from its statutory powers, has commendably sought to 
n1ake good this glaring omission ii1 the new legislation. See opinion rcn,­
d_ered July 31, 1924, by the Federal Trade Commission in response to ques­
tions propo~nded by the Silver Producers Committee· to the Secretary of 
Commerce m regard to the proposed formation of an associ:itio:1 unckr the 
Expo.rt Trade Act (Webb-Pomerene Act) and in. regard to the rights and 
powers of such an association. The opinion states that -"as the administra-• 
tion of this (the Webb-Pomerene) Act is lodged with the Federal Trade 
Commission, the Committee's communication was referred her~ by the Sec­
retary. of Commerce on December 13, l923." Thus, after a de'ay of mor~ · 
th~n. six monhts, an opinion was rendered from which two of the five com­
n11ss10n,er_s dis_se1:ted, thereby making the opinion that of a bare majority, 
Clearly, 111 this mstance, "the menace of legal process in these nntters" has 
not been "made explicit and intelligible" when two of the five memb

2
rs of 

the Commission found it necessary to dissent. By a similar and well-meant 
departure from its statutory powers, the Commission has further sought to 
remedy the defect above noted by the establishment of a procedure which 

.it has design,ated "Jrade-Practice Submittals.". In thq Annual Report of 
the Commi_ssion for th~ Fiscal Year ending June 30, 1924, ( page 65), this 
procedure 1s thus described: 

"From time to •tim:c the commission is approached by groups of bminess 
men represen,ting an entire if1dustry ·and seeking assistance in the elimination 
from .their industry of practices found to be unfair and harmful but which 
the industry is unable by itself to eliminate, Upon request of a substantial 
portion of a· given industry, the commission has lent its assistance in these 
situations and has called the industry together in gatherings which have beei, 
termed 'Trade-Practice Submittals.' Submittals have been held in the fol­
lowing industries: Ink, celluloid, knit goods, paper, oil, used typewriters, 
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It is but logical ·and natural, therefore, that, so far from "the 
op.inion of the country instantly approving" (paraphrase ours) 
the Commission, there has been no evidence of any approval 
whatever; but, on the contrary, emphatic and wide-spread dis~ 
approval. 39 

creai11ery, hosiery, guaranty against decline, macaroni, silverware, gold 
knives, watchcases, subscription book publishers and music publishers, and 
band instruments. A pamphlet on Submittals has been prepared. 

"At these sub111ittals the objectionable practices are frankly discussed and 
resolutions usually adopted by the industry looking to their eliminatiQn. 
These resolutions arc consiclerecl by an, industry as binding upon it and are 
received by the commission as informative as to conditions in the particu­
lar industry and the views of the trade thereon in the event the co111mission 
is callee\ upon to proceed to complaint upon an.y practice conclemnecl by an 
industry." . 

The usefulness of this procedure is obvious and the Commission is enti~ 
tied to commendation for establishing it, especially since the new legisla­
tion contains n,o provision authorizing such procedure. The attention of the 
interested reader is, however, caltecl to Page 68 of the Annual Report set­
ting forth the understanding reached, after such a submittal, by 'l'he Sub­
scription Book Publishers' Association; and at Page 70, by the Banc\ In­
strument Manufacturers. The former unclerstanclin,g was tmconclitionally 
approved by the Commission (p. 70) ; and the latter (p. 73) with the qual­
ification that, as to some of the subjects comprised- in• the understanding 
(presumably because they related to the subjects of prices, rebates, discounts, 
etc.-subjects of admitted delicacy if not, indeed, of positive illegality under 
the Sherman Law, when agreed upon by coi:npetitors), "the Commission re­
ceives an;cl takes note of the same as representing the views and opinions of · 
the industry." In the same spirit of commendation as is expressed above, 
the suggestion is ventured that the beneficent attitude thus displayed by the 
Commission towards trade associations, might advantageously furnish the 
basis of a changed position of our government with reference to trade asso­
ciations (involving, perhaps, an amendment of the substantive features of 
our anti-trust laws upon lines indicated by Mr. Taft), whereby the detri­
mental effect upon such associations resulting from the decisions of the Su­
preme Court in, the Hardwood Lumber case and the Linseed . Oil case, may 
be corrected. This suggested field of inquiry is, however, too broad, and its 
relevancy to the subject here under discussion, too indirect, to permit its 
foller consideration here. 

Fairness to the· Commission and, in the writer's opinion, the importan,ce 
of the suggestion as to trade associations, must suffice as justification for a 
dig1:ession requiring such a lengthy foot-note. 

"' In the N aw Yark I]vening Post, December 19, 1924, C inton W. Gil­
bert, its vVashin,gton corrcspon1lent, writing of the activity which led to the 
enactment of the new legislation said: "It was a movement which stood 
for little business against big business, which distrusted economic power or­
ganized on a national scale and sought to curb it by legislation. The law 
under which the Federal 'Ili-acle Commission was appointed * * * was 

•----~-· -~---~ .,_ 
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Except in so far as the Federal Trade Commission has been 
given the power theretofore possessed, and competently per­
formed, by the Bureau of Corporations of the Department of 
Coinmerce, namely, the power of mere investigation, the promise 
or expectation that the Federal Trade Com1~1ission vvould serve 
"as an indispensable instrument of information and publicity, as 
a clearing house for the facts by which both the public mind and 
the managers of great business undertakings should be guided 
and as an instrumentality for doing justice," etc., has proven 
wholly illusory. In so far as relates to the power given to the 
Commission as a quasi-judicial tribunal-and this has proven to 
be the field in which the Commission has been most active-the 
assertion is ventured that the substantial and responsible body of 
the business men of the country, entirely apart from those con­
nected with great aggregations of capital, regard the activities of 
the Commission with emphatic and openly expressed disap­
proval.40 

W.e pass now to a consideration of cases which have been ad­
judicated by the Federal Trade Commission, an undertaking 
made difficult in the necessarily limited scope of a. discussion such 
as this, because of the· very lirge number of cases which have 
been disposed of by the Commission. In the period beginning 
with the creation of the Commission and ending with February, 
1923, the Commission issued under the title "Federal Trade Com­
mission Decisions," five substantial volumes each approximately 
of six hundred pages. A sixth volume, presumably extending to 
the early part of 1924, is now abO\lt to be published. In addi­
tion, thei·e are the further decisions rendered in the period of 
about one year which has since elapsed. 

In cons,equence, it will be necessary for the present purpose to 
select a few typical cases. Before doing so it seems pertinent 
to point out that relatively a large number of the matters con­
sidered and passed upon by the Commission relate to subjects 

the furthest extension, of that movement * * * The whole 111'.lvement 
* * *. is b~nkrupt. Its laws have accomplished little." 

40 
A number of importai1t national trade association,s, comprising hundreds 

of separate business concerns,· united in opposing the order made by the Com­
mission against the Mennen Co., and joined, as am.ici curiae, in the appeal 
from that order, which was reversed upon such appeal. See Mennen Co. 
71. Federal Tracie Commission, 288 Feel. 774, cert-iorari denied, 262 U. S. 7S9. 
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quite alien to the purposes for which the new legislation was 
pro jectecl and enacted-purposes which concededly related. solely 
to the then "existing anti-trust law" (see Part I, Page 27)­
namely, subjects such as the misbranding, or otherwise. deceptive 
or untruthful description, of various kinds of merchandise. In 
so doing, the Commission has relied on section 5 of the Federal 
Trade Commission Act which forbids "unfair methods of com­
petition." 

Unquestionably, no such purpose, relatively trivial in compari~ 
son with the vastly more important objects and functions of the 
Sherman Law-"one of the most important statutes ever passed 

· in this country" 41-as bringing within the scope of the new leg­
islation and thereby subjecting to the jurisdiction and process of 
an important Federal tribunal, the unrelated subjects of mis­
branding or deceptive description of merchandise, was included 
in the program laid before Congress by the President of the 
United States, nor in the Senate report accompanying the bill 
which later became the Federal Trade Commission Act. 42 Illus­
trations of cases of;'t:he kind mentioned, follow. 

41 
Wn,r,IAM H. TAF'1', Tm,: AN'n-T1rns'l' Ac•1• AND -'1'm1 SurmtME CouR'J'. 

'" Senator Cummin,s, chairman of the committee which reported the bill, 
said (51 Cong. Rec. 11455) : 

"Unfair competition must usually prcceed to great lengths and be destruc­
tive ·of competition before it can be seized and denounced by the anti-trust 
law. In other cases it must be associated with, coupled with, other vicious 
and unlawful practices in order to bring the person or the corporation guilty 
of the practice within, the scope of the anti-trust law. -'I'he .purpose of this 
bill in this section and in other sections, which I hope will be added to it, is 
to seize the offender before his ravages have gone to the length necessary in 
order to bring him within the law. that we already have. 

"We knew little of these things in 1890. The commerce of the United 
States has largely developed in the last twenty-five years. The modern meth­
ods of carrying on business have been discovered and put into operation in the 
last quarter of a century; and as we have gone on under the anti-trust law 
and under the decisions of the courts in their effort to enforce that law, we 
have observed certain forms of industrial activity which ought to be iH·ohib­
itecl whether in and of themselves they restrain trade or commerce or not. 
We have discovered that tendency is evil; we have discovered that the en,d 
which is inevitably reached through these · methods is an end which is de­
structive of fair commerce between the States. It is these c;onsiderations 
which, in my judgment, have made lt ·wise, if not n.eccssarr, to suppleme,:t 
the anti-trust law by additional legislation, not in antago111sm to ~he anti­
trust law but in harmony with the anti-trust law, to more effectively put 
into the industrial life of America the principle of the anti-trust law. which 
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In Federal Trade Commission v. Simons, Hatch & Whitten 
Co. 43 the complaint made by the Commission was to the effect 
that the respondent had wrongly labelled hosiery, containing no 
gemiine silk, as "fiber silk," and hosiery composed entirely of 
cotton, as ''silk lisle"; and in Federal Trade C omniission v. 
T,Jionipson;14 that the respondent had ,;vrongly labelled hos­
iery composed of cotton and of an animal or veg·etable fiber, but 
containing no genuine silk, as "Ladies Silk Boot Hose" and "La­
dies Art Silk Hose." The same volume from which these cases 
are cited contains a great many similar cases either of misbrand­
ing or of other similar acts of, deception. While, of course, 
there can be no question of the immorality of these practices, it 
would seem obvious, as has been indicated, that they do not rise 
to the importance of justifying attention on the part of a great 

··Federal tribunal, but might well be left to the attention of S.tate 
or other local prosecuting officials. It has been a matter of wide­
spread comment that in recent years such a great volume of work 
has been cast upon Federal departments, bureaus and tribunals, 
that not only is there clanger that the Federal machinery provided 
for the proper maintenance of the government will break clown 
under the burden or prove unequal to the performance of its clu­
ties,-but also that the tendency to extend to greater limits the 
already wide jurisdiction and powers of the Federal government, 
will weaken by disuse the energy and initiative of State and local 
tribunals. A more substantial objection, however, and one which 
is more pertinei1t to the subject now under discussion, (o the ex­
ercise by the Federal Trade Commission of this featute of its 
work-a feature to which it has given a .vast amount of atten­
tion-is that it does not involve any question properly arising 
under the Anti-trust laws, inasmuch as it does not involve any 
question of monopoly or restraint of trade. As has been po'ntecl 
out, such procedure was not comprised within the program sub­
mitted by the President of the United States to Congress when 
he recommended the legislation which culminated in the new leg­
islation; nor within the contemplation of Congress when it en-

is fair, reasonable competition., independence to th!' individual, and disasso­
ciation among the corporations. * * *" 

"' 5 Feel. Trade Comm. Dec. 183. 
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acted the new legislation. Certain it is, that these questions have 
no bearing upon the principal object sought to be attained by the 
new legislation, namely, a clarification of the Sherman Law. In 
short, it seems too clear for discussion that this feature of the 
Com111ission's work is unimportant and negligible as bearing 
upon the. difficult and important subject of our Anti-trust laws. 
'they add nothing to the clarification of those laws, because they 
have no bearing upon them whatever. They seem to be an arti­
ficial outgrowth of the new legislatiot,J. of relative unimportance, 
and which might betJer be relegated to State and local jurisdic­
tions. Accordingly, and we think with full propriety, no f,urther 
discussion of this branch of the Commission's work will be pre­
sented here. 

Another branch of the work which the Commission has under­
taken does, in fact, properly fall within the true scope of the new 
legislation. It has, however, been strongly contended that in the 
prosecution of this branch of its work by the Commission it has 
accomplished more harm than good. Reference is here made to 
a number of cases instituted by the Commission upon the gen­
eral subject of, price maintenance or similar questions of prices 
and discounts arising with respect to individual business con­
cerns. In these cases, the Commission has brought complaints 
against individual business concerns, which are not parts of any 
combination or other aggregation of capital, and which contain 
none of the elements or possibilities of monopoly. Types of 
these cases are National Biscuit Co. v. Fed. Trade Co111,111Jssion,45 

and Mennen Co. v. Fed. Trade Comniission. 45 a 

In the National Biscuit Company case the Federal ,-rrade Com­
mission attacked a sales policy of giving a graduated quantity 
discount-to the owner of chain stores on total purchases of all of 
the stores of the chain, and refusing to allow owners of single 
stores to pool their purchases for the purpose of computing the 
discount. The Commission, after a lengthy and costly investi­
gation-costly both to the Commission and to the respondent 
company-issued an order requiring the respondent to discon­
tinue such practice. Upon a review of this order by the Circuit 
Court of Appeals, Second Circuit, the circler was declared to have 

"" 299 Fed. 733, certiorari denied,· 45 Sup. Ct. 95, 69 L. Ed. 39. 
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been improvidently granted and was reversed. The complaint 
was based upon section 5 of the Federal Tracie Commission Act 
and upon section 2 of. the Clayton Act. · 

In the course of its opinion, the court said: 

"The gravamen of the offense or the unfair method is the 
granting of discounts to. purchasers of quantities as above 
referred to. 1.'he Commission does not fine! that the re­
spondents have a monopoly nor that they intend by unlaw­
ful means to obtain one. It is not charged or found that 
the petitioners ( respondents.) have an agreement or under­
~tancling. of a1'.y kind as to the creation of a monopoly or, 
mdeecl, _ the mamtenance of a sales policy for such a purpose. 
The law does not make mere size of. business an offense or 
the existence of unexerted power an offense. It requires 
overt acts and tru~ts to its prohibition of them and its power 
to repress or punish them. It does not compel competition 
nor require all that is possible." 

The court then proceeded to negative the application of section 
5 of the Federal Trade Commission Act a~1d likewise of section 2 
of the Clayton Act and said: 

"It was never intended by Congress that the Trade Commis­
sion would have .the duty and power to judge what is too 
fast a pace for merchants to proceed in business and to com­
pel them to slow up. To do so, would be to destroy all 
competition except that which is easy * * * ''I'he great 
purpose of both statutes was to,advance the public intere~t 
hy securing fair opportunity for the play of the contendirig 
forces ordinarily engendered by an honest desire for gaih. 
And to this encl it is essential that those who adventure 
their time, skill and capital should have large freedom of 
action in .the conduct of their own affairs,' said the Su­
preme Court in federal Trade Co111mission v. Sincfoir Re­
fining Co., 261 U. S. 463. 

"Effective competition requires that merchants have freedom 
of action in conducting their own affairs. To be success­
ful may increase or render insuperable the difficulties that 
rivals must face, but it does not constitute reprehensible or 
fraudulent methods (Federal Trade Cowmiission v. Curtis 
Pub. Co., 260 U. S. 568). 

* * * * * * * * * 
"In its complaint the Commission charged that the practices 

were all to the prejudice of the public. * * * The prac­
tice of discounts is not ari unfair method of comnetition 1111-
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der the statute unless it is prejudicial to the public. * * * 
We conclude that the sales policy of the petitioners as to 
their discount plan as well as the refusal to sell co-operative 
or pooling buyers, is fair in all respects as to all its com­
petitors and customers, This policy obviously does not 
affect the public inte1:est nor depriv.e it of anything it de­
sires. It is a practice which is recognized by manufacturers 
of bakery products and is inoffensive to good business 
morals. It was error to direct the petitioners to sell to in­
dividual gtocers who pooled their orders of purchase or 
who bought on a co-operative basis." 

We have thus quoted somewhat at length from the opinion of 
the Circuit Court of Appeals in order to establish the contention 
that the proceeding thus brought ought never to have been 
brought. We say this not merely because the event proved that 
the complaint did not have proper legal basis, but also because the 
expressions quoted from the opinion of reversal show that the 
Commission was unnecessarily seeking to disrupt a business pol­
icy which the court found did not "affect the public interest nor 
deprive it of anything it desired" and that it was a practice "rec-
0gnized by manufacturers" and "inoffensive to good business 
morals." In short, it was a proceeding involving a meddlesome 
interference in the conduct of a private bttsiness having none of 
t'h':' attributes of monopoly, and one which cannot be claimed to 
have fallen within the program laid before Congress by the Presi­
dent of the United States, and was clearly not within the spirit 
or the letter of the new legislation, for, as to the latter statement, 
the opinion of reversal by the Circuit Court of Appeals is full 
warrant. 

It is to be observed that substantially the same complaint was 
made by the Commission against the Loose-Wiles Biscuit Com­
pany, a manufacturing concern engaged in the same kind of busi­
ness as the National Biscuit Company, and that this compbint 
was disposed of adversely to the Commission by the Circuit 
Court of Appeals in the same opinion which disposed of the Nat­
ional Biscuit Company case. This fact is pointed out as indi­
cating the hurtful character of the work of. this nature which 
has been conducted by the Federal Trade Commission inasmuch 
as these proceedings ( and they are but typical of many others) 
must necessarily have involved a great amount of money ex-
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penditure on the part of the government and of these companies, 
and in addition, a vast amount of labor in the preparation and 
conduct both of the prosecution and of the defense, and all to no 
useful ei1d; and, which is more important, threatened disruption 
or de111oralization to useful business enterprises. 

With respect to the Mennen case above mentioned, the con­
ditions tending to show that the Federal Trade Commission ex­
erted the power giv~n to it by the new legislation in an umrces­
sary and hurtful manner, are even more obvious, In that case 
the Commission charged that the Mennen Company had violated 
section 5 of the Federal Trade Commission Act and section 2 
of the Clayton Act; a,nd in support of such charge it alleged that 
the respondent had adopted a plan for the allowance of trade dis­
counts in the marketing of its. products, in pursuance of which 
it had allowed a more favorable rate of discou11t to wholesalers 
than to retailers; and, further, that it had refused to give the 
wholesalers' rate of discount to groups of retailers who, acting 
through corporations organized by such retailers for that pur­
pose, had pooled their orders so that they amounted in quantity 
to wholesale purchases. In other words, the Mennen Company, 
deeming it to its best business advantage to make its sales custom­
arily through wholesalers, because of the obvious difficulty if not 
impossibility of .marketing its product through retailers, soug:ht to 
give to its wholesale customers the advantage or protection of a 
more favorable price than to retailers, even when the latter, act­
ing unitedly and pooling their orders, were able to place O[ders · 
i11 wholesale quantities. It is difficult to understand why the 
Federal Trade Commission should have sought to interfere with 
this wholesome and time-honored practice. It did however in­
terfere by issuing a complaint against the Mennen Company, with 
the result that, af,ter a long a~1d costly investigation, the Commis­
sion issued an order directing the discontinuance of this practice; 
but with the further result that the Commission's order was, in 
turn, unanimously reversed by the Circuit Cdurt of Appeals, 
Second Circuit. 

In the interval between the issuance of this order and its sub­
sequent reversal, the manufacturing industries of this country 
and the vast body of its wholesalers were thrown into conster­
nation at the prospect that, if the order of the Commission should 
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be sustained by the Circuit Court of Appeals, it would involve 
the serious impairment of the manufacturing and wholesale in­
dustries of the country, for it would have resulted in compelling 
al1 manufacturers to give to retailers, when purchasing like 
quantities as wholesalers, the same prices as wholesalers. A su­
perficial consideration of this phase of the matter would lead to 
the belief that this new condition would inure to the benefit of 
consumers by reducing the prices of commodities. But this view 
is merely superficial, for the final result would have been the de~ 
moralization of a great part of the manufacturing industries of 
this country and the demoralization or actual extermination of a 
vast number of wholesalers, with the :final result that the cost of 
commodities t~ the consumer would have been increased through 
the added difficulties and expense of distribution which the new 
system would have entailed. 

In its opinion of reversal the Circuit Court of Appeals sum­
marily negatived the contention of the Commission that the prac­
tice complained of involved a violation of section 2 of the Clay­
ton Act, the section forbidding price discriminations, by show­
ing that this section was designed by Congress for a totally 
different situation. It likewise disposed of the Commission's 
contention that section 5 of the Federal Trade Commission Act 
was violated, by showing that such section had no application 
whatever. The court cited the language used in Great At.!antic 
& Pacific Tea Co. v. Cream of Wheal Co.,4 6 that "We have not 
yet reached the stage where the selection of a trader's customers 
is made for him by the governfoent" ; and further said : 

"In accordance with these opinions we have no doubt that the 
Mennen Company had the right to refuse to sell to retailers 
at all and if it chose to sell to them that it had the right to 
fix tl~e price at which it would sell to them, and tl:at ~t was 
under no obligation to sell to them at the same price 1t sold 
to the wholesalers. * * * There is nothing unfair in 
declining to sell to retailers on the sa_me ~cale of prices that 
it sold to wholesalers even though the retailers bought or 
sought to buy the same quantity the wholesalers bot1ght." 

Limitations of space prevent a fuller discussion of this case 
and of the National Biscuit Com·pany case. The interested 

40 227 Fed. 46, 49. 

I 
I 

I 
I 

A DECADE OF THE FEDERAL TRADE COMJJfISSION 289 

reader will, it is believed, find a study of these cases and of other 
cases decided by the Commission of which these cases are typical, 
useful, as raising a question of serious doubt as to what public 
advantage could ever have existed for the institution of these 
troublesome and costly proceedings, having in mind the distt1rb­
ance which their prosecution catrned to the plain business inter­
ests of this country, and having in mind, also, the slight basis 
existing in the new legislation for their institution-a basis not 
merely slight, but as the orders of reversal showed, entirely lack­
ing. 

A peculiarly striking example of the exertion of its powers by 
the Federal Trade Commission in a costly, burdensome and, as 
the event proved, futile manner is to be found in the series of 
cases known as the "Gasoline Pump Cases." 47 In each of these 
cases) the order which had been made by the Commission against 
the respective company named was reversed; and upon a review, , 
under certiorari, by the S.ttpreme Court, these reversals were af­
firmed. 48 These proceedings were brought to compel the discon­
tinuance of the practice, universally known throughout the coun­
try, whereby corporations selling gasoline, furnish to dealers 
"curb filling stations" or outfits commonly seen on the roadside 
whereby automobiles can speedily obtain supplies of gasoline. 
The following is quoted from the opinion of the court 49 as 
showing the nature of these cases: 

"The testimony discloses a practice which has been widely pur­
sued in the eastern part of, the United States by corpora­
tions refining and marketing gasoline. It consists of what 
is practically a loan, or technically a lease without rental, 
by a wholesaler to a retailer, of equipment for the tempo­
rary storage, measurement, and delivery of gasoline to the 
consuming public. The practice extends mainly to the re­
tailer whose place of business is referred to as a 'curb filling 
station.' The lec).sed equipment is known as a 'curb pump 

47 
'l'he application of these cases, in support of the contention here ad­

vanced tliat the new legislation has proved largely, if not wholly, futile, is 
so pertine1~t that the citations are here set forth in full: Standard Oil Co., 
'l'exas Co. v. Feel, Trade Comm., 273 Fed. 478; Canfield Oil Co. (and five 
other companies) v. Feel. 'l'racle Comm,, 274 Feel. 571; Sinclair Refining Co. 
v. Feel. '.I'racle Comm., 276 Fed, 686; Standard Oil Co., Gulf Refining Co., 
Maloney Oil and Mfg. Co. v. Feel. 'l'rade Comm,, 282 Feel. 81. 

4
' 261 U. S. 465, 43 Sup. Ct. 450, 67 L. Eel. 749. 

•
0 282 Feel, 81, 82. 
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outfit' and comprises a sunken tank for the storage of gaso­
line and a pump of familiar design by which gasoline is 
drawn from the tank and delivered to motor vehicles." 

The contract under which this equipment is furnished to the 
retailer provides 50 that he is "not required to pay any license fee, 
rental or other things for the use of the equipment; nor is he r·e­
stricted in his business to the equipment covered by the contract. 
On the contrary, he may use other equipment leased by com­
peting wholesalers or purchased by himself. Nor does the con­
tract expressly tie him to the wholesaler's products. He may 
freely deal in gasoline or other petroleum products purchased 
from competing wholesalers. He may not, however, use the 
equipment of the contract for storing and handling a competi­
tor's .g-asoline." It is the feature involved in the last quoted sen­
tence upon which the Commission's complaint was mainly based 
as being a violation of section 3 of, the Clayton Act, which for­
bids "tieing co11tracts"; although, strange as it may seem, the 
Commission appears to have regarded the leasing of these out­
fits to the retailers as being also an unfair method of competi­
tion in violation of section 5 of the Federal Trade Commiss ·on 
Act. 

Space forbids a full analysis of this unnecessary and unwar­
ranted exercise of its supposed powers by the Commission. A 
system which has proved so convenient to the general public and 
is so widely regarded with favor, surely ought not to have been 
the subject of attack by a governmental tribunal-an attack which, 
as in the instances above mentioned, involved the expenditure of 
large sums of 1i:1oney and of valuable time both on the part of the 
government and on the part of, the companies against whom the 
complaints were made ;-an. attack morebver, which the action 
of the Circuit Court of Appeals in reversing the orders of the 
Commission, proved to have been futile and unwarranted. Brief 
extracts from the opinion of reversal 51 must suffice. The court 
said: 

"The next contention of the petitioners * * * is to the 
effect that the evidence £,ails to show that the public has been 
injured. With this we agree. * * * we do not find 

00 Ibid. 
"' Ibid., pp. 81, 85. 
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that the practice has increased the cost of distribution or l1c1s 
enhanced the price of gasoline to the public. On the con­
trary, it has decreased the cost . of distribu~ion. * * . * 
Clearly,. the public has found _an advant~ge 111 the P.ract1ce, 
both in the matter of convenience and 111 the certamty of 
getting the precise make of gasoline advertised on the globe 
of the pump. On the other hand, if the orders of tl:ie Com­
mission commanding the petitioners to cease and desist from 
the practice and thereafter to lease ?ut~ts to retailers. only 

. on remunerative rentals, stand, the mevitable result will be 
that the number of curb filling stations will be reduced, 
thereby l~ssening the convenience to !he public; or the re1~tal 
charged the retailer for the outfit will be covered by fixmg 
wholesale prices so as to allow him a larger profit. In the 
readjustment the public doubtless will undergo its usual ex­
perience of paying higher prices." 

In the light of this condemnation of the Commission's effort 
and in the light of the incalculable inconvenience and loss which 
the success of such effoi,t would have brought to the vast numbei­
of automobile-users in this country, it is difficult to understand 
what could have been the advantage which the Commission 
sought to attain. Can it be doubted that this, at least, was not 
an instance in which "the opinion of the country would instantly 
approve of such a Commission"? ( See Part I, page 28.) 

In John Bene & Sons, Inc. v. Federal Trade Commission, 52 

the Commission issued an order forbidding the petitioner from 
circulating misleading statements concerning the product of. a 
named competitor-an offense adequately cognizable under the 
libel laws of the several States. 

The Circuit Court of Appeals, Second Circuit, unanimously 
reversed the order, holding that "there being no proof of a pub­
lic int~rest herein, or of its being to the interest of the public that 
this proceeding should iwve been begun or the order complained 
of niacle, said orcier must be reversed." (Italics ours.) 1rhe en­
tire opinion is illuminating as illustrating the contention that the 
Commission exerted its powers in a• manner not tending to pro­
mote the public welfare and not consonant with the ambitious 
program upon which the new legislation was based. 

This extract from the opinion must suffice: 
"The Trade Commission, like m<).ny other modern aclminis: 

" 295 Fed. 729. 
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trative legal experiments, is called upon simultaneously to 
enact the roles of complainant, jury, judge and counsel. 
This multiple impersonation is difficult, and the maintenance 
of1 ,fairness not easy, hut we regard the methods pursued in 
showing Proper's ( the competitor's) diminution in sales as 
lacking in every evidential or testimonial element of value; 
and opposed to that sense of fairness which is almost in­
stinctive." 

In the light of this severe stricture by one of the highest 
courts in the land-imposed, it must be noted, not upon a private 
litigant, but upon a governmental tribunal-will it be said that 
1'the opinion of the country would instantly approve of such a 
Commission"? And can any sound reason be given why such 
a futile proceeding should ever have been begun? 

As illustrating the contention that, as shown in the cases cited, 
the Commission has often exerted its powers to no usef,ul pur­
pose, and with the result of imposing great expense and the loss 
of much valuable, and otherwise useful, time and labor both upon 
the government, the courts and private business concerns, the 
following is quoted from the opinion of Circuit J uclge Deni.son 
in L. B, Silver v. Federal Trade _Conimission: 53 

"In the present case, thousands of pages of testimony have 
been taken; thousands of dollars of expense incurred, for the 
Government and for the respondents, and the time and at­
tention of the Commission and of the Circuit Court of Ap­
peals consumed to the total extent of many clays-all over 
questions of porcine genealogy and eugenics. 

"In another recent case, before the Commission and another 
Circuit Court of Appeals, a similar amount of, effort was 
expended concerning the truthfulness of advertising claims 
to merit in a medicinal condiment for live stock-the order 
to desist prohibiting, among other things the use of a fic­
titious testimonial. Guarantee Veterinary Co. v. Fed. Trade 
Comm., 285 Feel. 853. I do not believe that the Federal 
Trade Commission was created for any such purpose, or 
that the time and efforts of the Federal courts should be de-

. voted to such situations'." 

Attention is called to the statement contained at the beginning 
of the above quotation, as being a judicial pronouncement of 
criticism from a high source, made, again, not against a private 

"' 289 Fed. 985, 
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litigant, but against an important governmental tribunal; and as 
strongly tending to bear out the contention which has been re­
peatedly advanced in the present discussion to the effect that the 
Federal Tracie Commission has wrongly anct' hurtfully asserted 
the power given to it by the new legislation. 

The attention of the interested reader is particularly called to 
the remainder of Judge Denison's opinion, 54 which contains a 
most exhaustive and painstaking study of the history and scope 
of the new legislation, with special reference to section 5 of the 
Federal 1I'rade Commission Act. It is believed that the expo­
sition thus presented supports the contention here advanced that 
in the numerous cases brought by the Commission with respect 
to misbranding, misrepresentation and other like deceptive acts, 
the Commission has gone beyond the true scope and purpose of 
the new legislation. Limitations of space permit the quotation 
of only the following extracts: 55 

"A study of the Congressional Record convinces me that the 
Federal Trade Commission Act was wholly collateral to the 
Sherman and other anti-trust acts, and that the 'unfair meth­
ods of competition,' intended to be reached by section 5, are 
only such methods as tend toward that monopoly or restraint 
of competition which the anti-trust acts prohibit. The act 
was the ultimate result of House Bill 15613, in the Second 
Session of the 63d Congress, introduced by Mr. Covington 
on April 13, 1914, and it was the often declared partial 
fulfillment of the general anti-trust program adopted by both 

· parties i11 the previous political campaign, and specifically 
laid before Congress for its attention by the address of Pres­
ident Wilson on the subjects of trusts and monopolies, made 
January 20, 1914, Several other bills of more or less sim­
ilar purport were introduced and referred, as this one was, 
to the committee on interstate and foreign commerce, or, 
as others were, to the judiciary committee, 'I'he committee 
reports and congressional debates, which £.rom this begin­
ning !eel up to the act as finally passed, cover nearly a thou-­
sand printed pages. They have all been read, with reasona­
bly careful attention. Absolute inerrancy of review and in­
ference cannot be claimed, but with reasonable certainty it 
may be said that the theory that the Commission was being 
endowed with powers and duties which went beyond the 

"' Ibid., at 993. 
" Ibid. 
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scope of the underlying purpose of the anti-trust acts was 
neve1' a.ccepted by either house of Congress. * * * (p. 
996). There was universal agreement, frequently ex­
pressed, that the bill was not intended to reach private con­
troversies between rival traders. * * * (p. 998). 
This review leads me to the conclusion ·with which this dis­
cussion opened, viz. that the jurisdiction of the Commission 
is limited to those situations indicating at least substantial 
tendency to restraint of trade or monopoly. * * * 
(p. 999). Justice Day said (257 U. S. p. 453, 42 Sup. Ct. 
154, 66 L. Eel. 307, 19 A. L. R. 882) thanhe Trade Com­
mission Act 'was intended to supplement flrevious anti­
trust legislation.' * * * (p. 1000). With an excep­
tion yet to be noted, this recital covers all the judicial deci­
sions under this act which were found up to elate. Save 
for the Sears-Roebuck and Guaranty Veterinary Co. Cases, 
they are all at least consistent with the conclusion that there 
is no unfair competition under section 5 unless. there is a 
tendency to monopoly. 1"he exception, not yet noticed, is 
the Winstead Hosiery Case. When this was before the 
Second C. C. A. (272 Feel. 957), there was no occasion to 
consider whether the statute went beyond undue r~striction 
0£ competition, since the court concluded that the defend­
ant's acts were not unfair. It was without doubt assumed 
by the court that the statute did have a broader scope, else 
the court never would have reached the question which it 
considered and cleciclecl. So far as the report indicates, the 
contention that section 5 reached only such unfair competi­
tion as tended to monopoly was in no way brought to the 
attention of the court." 

vVe have thus qt1otecl at some length from the exhaustive and 
scholarly study of this subject made by Judge Denison in order 
to base thereon the contention that the argument thus advanced 
tends strongly to shovv, if it does not indeed demonstrate, that the 
whole class of cases of the nature of misbranding or other like 
deception, which have been prosecuted by the Federal Trade Com­
mission, have been so proseouted without clue warrant under 
the two statutes upon which the Commission's powers are solely 
based, that is to say, the new legislation here under discussion. 
If Judge Denison's contention is correct, it follows that i.n a 
branch of the Commission's work which has, perhaps, been as 
extensive, troublesome and costly as any other branch of its work, 
its activities were unauthorized. 
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We believe that we have shown by a consideration of, adjudi­
cated cases arising under the new legislation that it has don,e 
nothing towards the clarification of the meaning of the Sherman 
Law; that, instead of eliminating uncertainty, it has increased 
the uncertainty which had existed, and contributed additional 
confusion and pei-plexity to the problems of the plain business 
men of the country; that, instead of establishing a tribunal which 
the· opinion of the country would instantly approve, it has clone 
precisely the reverse; and, finally, that in place of furnishing such 
a tribunal to serve "as an instrumentality for doing justice to 
business" it has, to a substantial extent, furnisbecl a tribunal 
which has wrought injustice and injury. 

All this is but the natural result of an effort, assuredly well­
meant, to satisfy an ill-informed public opinion, inflamed by po­
litical controversy, by the expedient of tampering, by means of 
the new legislation, with the Sherman Law, which Mr. Taft 
properly described as "one of the most important statutes ever 
passed in this country"-a statute which, after passing through 
a period of :admitted uncertainty,' had reached a stage of reasona­
ble 'efficiency and clarity when the new legislation was projected.' 

'I'he new legislation atternpted a task impossible of achieve" 
ment. A decade of experience under it shows that it has lamenta .. 
bly failed. It is, perhaps, not to be wondered at, that the Com­
mission, realizing the impotency of the two laws upon which its 
usefulness depended, has, in numerous instances and doubtless 
with good purpose, undertaken tasks beyond the authorization 
of its basic laws and has met with the inevitable result of such 
an effort---futility and _failure. 
• It is a matter for regret that the wise counsels of Mr. 'I'aft, 
given when the new legislation was under consideration by Con­
gress, were not heeded. 

In the concluding part of this cliscllssion, a comparison will be 
made between the laws, procedure and policy of this country in 
the field which has here been under consicleration, and those 
which prevail 111 other countries. 

(To be concluded) 

N11w YoRK Cr'l'Y. 
Felix H. Levy. 
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STERILIZATION OF DEFECTIVES. w HA'I' are the limits of the police power of an American 
· state over the libe1:ty of persons within its jurisdiction 

to reprocfoce their kind ? 
'I'his question is suggested by recent court decisions passing 

upon statutes of some of the states moving in the light of mod­
ern advanced eugenical science with the aid of enlightened medi­
cal practice to lessen the transmission of certain hereditable men­
tal de£ects admittedly harmful both to the afflicted individual 
and to society. 

If it be established that crime, insanity, epilepsy or. feeble­
mindedness transmitted under ascertained laws of heredity will 
be increased from unrestricted procreation by the criminal, in­
sane, epileptic and feebleminded, what power has the State to 
protect these against themselves and itself against such certain 
multiplication of the defective and socially inadequate? 

That the State has the power, exercised by every state., to take 
and keep in custody both for their own good and for the welfare 
of society persons so afflicted is well settled, nor is it to be doubted 
that when thus held in custodial care such persons may by segre­
gation be prevented from procreating. 

Is this the sole remedy available to organized society?. Must 
such persons languish for life in custody and must the govern­
ment bear the perpetual burden of thus maintaining them if it 
would protect itself against the multiplication of their kind, and 
must thfa be so even when through a simple surgical operation 
not appreciably dangerous and involving the removal of no sound 
organs from the body such persons might be discharged from 
custody ai1d become self supporting to the great advantage both 
of themselves and of society? May one liberty be thus restored 
through the deprivation of another liberty? 

Within the past two decades some sixteen of the states have 
endeavored by statute to deal with this problem. 

11he State of 'Washington by statute,1 provided for the opera­
tion of vasectomy for the prevention of procreation as a part of ----------------------- -··-·-··-----1 Rem. an~l Bal. Code, § 2287. 

,. 
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the punishment that might be imposed in certain cases. The 
Constitution of Washington, 2 contained a prohibition against the 
infliction of cruel punishments. In Feilin' s Case, 3 decided by the 
Washington Supreme Court, Se1)t. 3, 1912, it was said: 

"Guided by the rule that, in the matter of penalties for crim­
inal offenses, the courts vvill not disturb the discretion of the legislature save in extreme cases, we cannot hold that 
vasectomy is such a cruel punishment as cannot be inflicted 
upon appellant for the horrible and brutal crime of which 
he has been convicted." 

In New Jersey the Board of Examiners created by "an act to 
authorize and provide for the sterilization of feeble minded ( in­
cluding idiots, imbeciles and morons), epileptics, rapists, cer­
tain criminals a11d other defectives," 4 ordered that the operation 
of salpingectomy be performed on an epileptic inmate of a state 
charitable institution as the most effective operation for the pre­
vention of procreation. In the case of Smith v. Board of Ex­
aminers of Feeble Minded, 5 the court held that the'statute in 
question was based on a classification that bore no reasonable re­
lation to the object of such police regulation, and hence denied 
to the· individuals so selected .( in1r;ates of state institutions) the 
equal protection of the laws gL{arnnteed by the . Fourteenth 
Amendment to the Constitution of the United States. 

The court said : 0 

"Prosecutrix falls within the classification of the statute in 
that she is an inmate of the State Village for Epil~ptks, a state charitable institution, 'the objects of which,' as stated in the act creating it, are 'to secure the humane, curative, 
scientific and economical care and treatment of epilepsy,' 4 
Comp. Stat. p. 4961. The prosecutrix has been an inmate of this charity since 1902, and for the five years last past 
she has. had no attack of the disease. From this statement 
of the facts it is clear that the order with which we have to deal threatens possibly the life, and certainly the liberty, of 
the prosecutrix in a manner forbidden by both the state and federal constitution, unless such order is a valid exercise of 

' Art, I, § 14. 
• 70 Wash. 65, 126 Pac. 75, 32 Ann. Cas. 512. 
,, N. J. P. L., 1911, 353. 
• (N. J.), 88 At!. 963, 32 Ann. Cas. 515. 
0 Ibid., pp. 516-517. 
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the police power. '!'he question thus presented is therefore 
not one of those constitutional questions that are primarily 
ciclclressecl to the legislature, but a purely legal question as 
to the clue exercise of the police power, which is always a 
matter for determination by the courts. '!'his power, stated 
as _broadly as the argument in support of the order requires, 
is the exercise by the legislature of. a state of its inherent 
sovereignty to enact and enforce whatever regulations are 
in its fudgment demanded for the welfare of society at large 
in order to secure or to guard its order, safety, health, or 
morals. '!'he general limitation of such power to which the 
prosecutrix must appeal is that under our system of govern­
ment the artificial enhancement of the public welfare by the 
forcible suppression of the constitutional rights of the iri.di­
vidual is inadmissible. Somewhere between these two £,un­
damental propositions the exercise of the police power in the 
present case must fall, and its assignment to the former 
rather than to the latter involves conseqttences of the great­
est magnitude. · 

"Eviclet1tly the large and underlying question is, how far is 
goverhment constitutionally justified in the theoretical bet­
terment of so~iety by means of the surgical sterilization oJ 
certain of its unoffei1cling-;, but undesirable, members? 

* * * * * * * * * 
"For not only will society lt··large be just as injuriously af­

fected by the procreation of epileptics who are not confined 
in such institutions as it will be by the procreation of those 
who are so confined, but the former vastly outnumber the 
latter, and are, in the nature of things, vastly more exposed 
to the temptation and opportunity of procreation, which in­
deed in cases of, those confined in a presumably well con­
ducted public institution, is reduced practically to nil. The 
particular vice, therefore, of the present classification is not 
so much that it creates a subclassification, based upon no 
reasonable basis, as that, having thereby arbitrarily created 
two classes, it applies the stattJtory remedy to that one of 
those classes to which it has the least, and in no event a sole, 
application, and to which indeed upon the presumption of 
the proper management of our public fostitutions it has no 
application at all. When we consider that such statutory 
scheme necessarily involves a suppression of personal lib­
erty and a possible menace to the life of the individual who 
must submit to it, it is not asking too much that an arti-
ficial regulation of society that involves these constitutio'nal 
rights of some of its members shall be accomplished, if at 
all, by a statute that does not deny to _the persons injuriously 
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affected the equal protection of the laws guai-anteed by the 
Federal Constitution." 

'!'he foregoing may, perhaps, be accurately termed both the 
earliest and the two leading cases upon the subject. 

It will be observed that while the motive of the Washington 
statute was punitive, it was also eugenical in its operation. The 
New Jersey statute vvas purely eugenical. Other statutes suggest 
a therapeutic motive--the welfare of the patient, though in op­
eration they would be eugenical also. 

Similar legislation has run a varied course both with the law 
making authorities and in the courts. 

The governors of Pennsylvania,7 Oregon, 8 Vermont,° and 
Nebraska 10 have vetoed sterilization bills passed by their respec­
tive states. Of these states, however, Nebraska and Oregon 
finally succeeded in securing sterilization statutes. 

In Rudolph Davis v. William H. Berry et al., 11 the Iowa stat­
ute was held invalid as a bill of attainder, providing for a cruel 

. and unusual punishment and having no provision for clue proc­
ess of law. '!'his case went to the United States Supre111.e Court 
but was not there decided upon the merits because pending the 
appeal the statute involved was superseded by the enactment of a 
substantially different statute upon the same subject. 12 

No other case involving a like statute appears to have reached 
the Supreme Court. 

In Haynes v. T,f/illiams,1 3 the Michigan statute was held un­
constitutional as not affording those affected by it the equal pro­
tection of the laws. 

'!'he Supreme Court of Indiana, May 11, 1921, in Sniith v. 
Williams, 14 held the Indiana statute invalid, saying: 

"In the instant case the prisoner has no opportunity to cross 
examine the experts who decide that this operation should 
be performed upon him. He has no chance to bring ex:. 

7 
Pennypacker, l905; Sproul, 1921. 

• Chamberlin, 1909. 
° Fletcher, 1913. 
10 Davis, 1913 . 
11 216 Fed. 419. 
12 Berry v. Davis, 242 U. S. 468. 
"' (Mich.), 166 N. w. 938, 
1-1 /T1v1 \ 1'i1 1'.T Ti'> r') 
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perts to show that it should not be performed; nor has he 
a chance to controvert the scientific question that he is of a 
class designated in the statute. And wholly aside from the 
proposition of cruel and unusual punishment, and infliction 
of pains and penalties by the legislative body through an ad­
ministrative board, it is very plain that this act is in viola­
tion of the Fourteenth Amendment of the Federal Consti­
tution in that it denies appellee clue process." . 

.. It will be observed from the foregoing cases, which are fairly 
typical of the limited number of court decisions upon the sub­
ject, that none of, them holds that the State is without the power 
in question provided it be exercised through a statute that both 
affords clue process of law and operates alike upon all individuals 
of the class affected, but those courts which follow the New J er­
sey case hold that limiting the operation of such a statute to in­
mates of State custodial institutions denies such inmates the 
equal protection of the laws and renders the statute unconstitu­
.tional and void in toto. 

THE VIRGINIA ;3 1l'A'l'U1I'E. 

Most recent of the states to enact a statute of the character un­
der discussion is Virginia, where an act to provide for the sexual 
sterilization of inmates of State institutions in certain cases 
passed both houses of the Legislature without dissent and was 
approved by the Governor, March 20, 1924. 15 

Drawn in the light of the experience of other states the Vir­
ginia statute reflects a diligent effort to avoid the defects that 
have brought disapproval from the courts of some similar en­
actments. 

This statute provides for a hearing after notice before a Hos­
pital Board, the appointment of guardians in proper cases, gives 
the right of representation by counsel with an appeal of right to 
the Circuit Court, with a further right of appeal to the Supreme 
Court of Appeals, and contains other provisions which alto­
gether appear to meet the requirements of dt1e process of law. 

;rhe operation of the statute, however, is limited as its title 
indicates to inmates of State Institutions, the body of the act 
making it applicable to "any such patient confined in such insti-

'" Acts of Assembly, 1924, 569, Pollard's Code Bien., 1924, 475, 
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tution afflicted with hereditary forms of insanity that are re~ttr" 
rent, idiocy, imbecility, feeble-mindedness or epilepsy." 

Steri'lization under the Virginia statute shall i10t be ordered in 
any case unless the Special Board of the institution after the no­
tice and hearing above ref erred to shall find upon the evidence 
adduced "that the said inmate is insane, idiotic, imbecile, feeble 
minded or epileptic, and by !he laws of heredity is the probably 
potential parent of socially inadequate offspring likewise af­
flicted, that the s~icl inmate may be sexually sterilized without 
detriment to his or her general health, and that the welfare of 
the inmate and of society will be promoted by such sterilization.!' 

Thus it will be seen that while this statute has a eugenical mo­
tive, sterilization can in no case be ordered under its authority 
unless it shall have been first judicially ascertained that th<:: wel­
fare of the inmate also will be promoted thereby. 

. When it is considered that those who are subject to commit­
ment to these institutions constitute classes well defined by the 
statutes 16 and thus become because of mental defectiveness 
wards of, the State, and being because of mental defects them­
selves incapable of deciding what is best for themselves, can it 
be said that it involves an unreasonable classification to provide 
f9r them tribunals judicially to determine what in the respect 
indicated will promote their welfare and having so found to or­
der their sterilization--an adjudication which t_he Virginia stat­
ute requires further to be supported by the finding that the ac­
tion proposed will also promote the public welfare. 

The field here is a broad one involving what were formerly at 
least regarded as elemental personal right;;. To exhaust this 
field has not been attempted. 

If this article shall stimulate consideration and discussion of 
the questions suggested it will have served its purpose. 

Attbrey B. Strode. 
LYNCHBURG, VIRGINIA, 

·•
10 Va. Code, §§ 1066-1077. 
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CAN 'l'HE C0Ns'1'nu'1'ION BE TAuGH'l' IN THE COMMON Scr-roor,s? 

"There was also a beav~r who p~ced on the deck, 
Or sat making lace at the bow, 

And had often the Bellman said, saved them from wreck, 
'!'hough n~ne of the crew could tell how." 

-Lewis Carroll, in The Hunting of the Snarl?. 

This article is not designed as a technical discussion of a ler;al 
principle, but may, because of that fact, have a wider i~1t~rest; and 
since lawyers, especially wher~ assemb~ec~ at. Bar. A~sociat1on meet­
irws recoanize the duty of actively ass1st111g 111 bnngmg home to the 

b ' b 1 , ' f average man and woman a know.ledge anc apprec:at10n o our sys-
tem of government, some suggestions as to how this may be clone do 
not seem to be out of place. 

It is safe to say that if our people as a whole realized the benefi­
cence of our form of government, the peculiar protection it affords 
the individual in the exercise of his natural rights, the stimulus it has 
given to individual initiative and energy, we would have not only a 
completely loyal, but a contented and happy people. 

"Safety firsl" has an appeal to the instinct of self-preservation, 
and in a rather materialistic and selfish age the average man is likely, 
when the Constitution is under discussion, to ask : "What is there 
in it for me?" 
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. This inquiry must be answered, even though it is not prompted_ by 
the highest ideals of civic duty. It cannot be answered by orator:cal 
eulogies or by general conclusions as t~ the v~lt'.e of the, Cons~1tu­
tion. These leave the uneducated cold, 1f not irritated. 1 hey gro~ 
tired of. hearing the Constitution thus referred to, and the res_ult 1s 
very much as given in the above jingle,-one of the best specimens 
of what has been aptly described as "Carroll's Cl~ssical N onse_n_se," 

There is of course, no doubt that the educat10n of the citizen 
should con;mence in his school clays, but it is dif-ficult,_ if_ not impos­
sible to hold the attention of the young to a dry and mvo.1ved study 
of tl~e constitutions, State and Federal, and their respective domains. 
Unfortunately, almost every treatise on the subject is involved; gen­
erally intended for lawyers and always for students far beyond tJ:1e 
high school, while text books for use in the common schools conta111 
a mass of detail describing local, State and Federal governmental 
activities assumed to be adapted to the youthful mentality. The sttt­
dent therefore if attracted at all, concentrates upon matters of mere 
routine, and tl;e opportunity for impressing upon his plastic mind 
the great principles of natural, incl_ividual right_s, upon w~1i~h our 
government rests, is lost. The practical problem 1s wbethc:1° 1t 1s P?S­
sible to state and illustrate these principles in so attractive and 111-

teresting a manner that a pupil in the common schools will under-
stai1d and remember them. • 

It would soon seem that this could be clone if mere routine were 
ignored so far as pos~ible, and stress placed upon those provisions 
of the organic law which actually are of vital interest to everyone 
and around which revolve the romance of history and the progress 
of humanity. 

For instance, a most interesting study could be made of the origin 
of the written secret ballot, for while it is true that voting by bal­
lot had been attempted at different times, the principle of the· writ­
ten secret ballot in its entirety was first established in this country 
and gradually improved andmodified by legislation until we have it 
0s it is in the present day. The sanctity of the ballot, the superiority 
of the American systeni. and the great part it plays in the mainte­
nance of free elections could be thus inculcated. 

The subject of religious liberty would, of course, require delicate 
handling, since, in showing the crimes committee! in the name of re­
ligion in the past, care would necessarily be taken to avoid criticism 
of any particular church; but it should be possible to establish broadly 
the fact that where religion and politics were permitted to intermix, 
religious persecution inevitably resulted, no matter what form of 
belief was professed by the faction controlling the government. 
Thus, the necessity for a complete separation of church and state 
could be demonstrated without injuring the sensibilities of any in­
dividual; a proper understanding of the first and fourteenth amend­
ments would result, and liberty of conscience be so fully respected 
that no one would dare appeal to religious prejudices in political 
campaigns. . 

The abolition of imprisonment for debt could be made fascinat-
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ing. The writings of Dickens and Thackeray, showing the miseri~s 
which resulted from the old system, could be made use of. It ts 
even possible that young people could in thi$ wa)'. be _inducec) to ~ead 
standard works of such authors, instead of po1son111g then- m111ds 
with books on sex problems and trash which. go ~111der the name of 
literature. As against the former system of !mpnsonment for deb_t, 
we have our humane exemption laws, and 1t would be stran?"e tf 
the young mind, after making the ~omparison, would not receive a 
favorable impression of the American Government. . 

How valuable the writ of Habeas Corpus seems when read 111 con­
nection with the Lettre de Cachet; the provision for public atid jury 
trials as against Star Chamber proceedings and Bills ~f. Attainder; 
and what absorbing interest would at!ach t? the prov1s10n th_at n_o 
one could be compelled to testify agamst himself, by compar111g it 
with the torture formerly forming a part of the regular legal pro­
cedure. 

Modern instances could be cited to show these guarantees of in­
dividual freedom to be still necessary; thus, it is only a few weeks 
since the United States Supreme Court, because of the conduct of the 
police in securing a confession,. set ~side a ~onviction_ of murder. 

The Bill oJ ·Rights," when r~acl 111 the light of history, becomes 
such a living, vital thing, appealing to everyone of _us, that it would 
seem almost criminal that its glory should be lost 111 a mass of de­
tails relating to town or county government or the method of nomi-
nating candidates for office. . .. 

All this would naturally lead to a study of the Juchciary and the 
proper functions of our courts, and, first, the necessity for an in­
dependent judiciary could be made evident by a short study of the 
crimes cotmnitted in the name of justice by judges holding office at 
the will of the appointing power. 

In those states where the judges are elected for limited terms, 
lawyers are always anxious to see a good judge kept in office, and 
the only logical appeal which can be made to the electorate must be 
based upon the necessity for an independent judiciary. To appre­
ciate this appeal, the electorate should know what that means. 

The student having been thus brought to a realization of the value 
of the Constitution to him as an individual would naturally desire its 
perpetuation; the admonitions to guard it given by great Americans, 
from Washington clown, would appeal to him, and here, again, his­
tory will show that scant attention has often been given to mere pa­
per declarations of human rights where there was no tribunal with 
power to enforce them, and thus the duty of our courts, now so 
sharply attacked, to set aside legislative and official acts contraven­
ing the organic law would be understood and acquiesced in. Interest 
in this phase of the question could be stimulated by reference to the 
cases in which this has been clone, preference to be given to thos.e,­
and they are many,-having a very human appeal. 

Civics taught in this way would include history and literature, 
and could not fail to broaden the mind of the student and inculcate 
real Americanism. It would teach him to revere our government 
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and to respect its authority. If it is true that in this mechanical age 
leadership and respect for law and authority are disappearing, should 
not an attempt be made to show the youth of the land that ours is a 
"government of laws and not of men," and that "tinkering" with the 
Constitution is a dangerous pastime and so, perchance, increase their 
respect for legitimate authority and save them from the sentimen­
tality of idealists, upon the one hand, and vicious propagandists, 
upon the other? 

St. Paul, Minn. 
THOMAS D. O'BRIF,N. 

NOTES 
SALI~s-RrGI-IT OF 'l'I-II.; Bun:R 'ro R:i;:scrnn THit CoNTRAC'l' FOR A 

DEFEC'l' IN THE QUALI'l'Y OIi 'l'I-nt Goons DELIVERED.~ The question 
of the right of a buyer of goods to repudiate the contract because of 
the defective quality of goods delivered has been a constant bone of 
contention in the courts. Any discussion of the question must nec­
essarily be divided into two divisions, namely: ( 1) With respect to 
those sales in which the title to all the subject matter passes at one 
time; (2) With respect to those sales in which the title to the sub­
ject matter passes at different intervals, i. e., those contracts usually 
designated as "instalment" contracts. 

Before proceeding it might be well to point out that it is generally 
of no practical importance, in this country at least, whetJ1er the state­
ment in regard to quality is to be considered as a warranty or a con­
dition.1 Though text-writers and judges often make the distinction, 
it is in most cases productive of confusion rather than clearness. 

I. 
The first class of contracts, embracing the great majority of sales, 

will receive only brief treatment. There have been two clearly de­
fined lines of authority in this country. The English Rule probably 
prevailed in a majority of our states before the enactment of the 
Uniform Sales Act. That doctrine makes a distinction between ex­
ecuted and executory contracts. If the contract is executed there 
can be no rescission under any circumstances, and the buyer must 
be content with obtaining damages in an independent action or re­
coupmet1t when sued for the purchase price. If the contract is exec­
utory, the buyer may accept the goods and sue for the breach of war­
ranty or he may reject the goods. Under the other doctrine, known 
as the Massachusetts Rule,2 the buyer is aliowecl to rescfrid in either 
cas~ if he so chooses, and the question whether title has passed is of 
no importance. Of course, the buyer may elect to retain the goods 
and sue upon the warranty or obtain recoupment when sued for the 

1 
New York, prior to the ena~tment of the Uniform Sales Act had a doc~ 

trine at variance with the two well settled lines of American authority which 
seemed .to require a clistin,ction between technical conditions and warranties. 
See article by Professor Burdick, 1 Col. Law Rev. 71. 

2 
See article by Professor Wi!liston, 16 Harv. Law Rev. 465, and cases 

there cited. 
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purchase price. It is the latter rule that was adopted by the Uni­
form Sales Act, enacted in twenty-seven jurisdictions,8 

II. 
The principles involved in a contract for the sale of goods the 

title to all of which will pass at one time are comparatively clear, -
and the question whether there. can be rescission in a given case de­
pends upon the view prevailing in the jurisdiction in which the case 
arises. However, the situation in regard to instalment contracts pre­
sents more difficulties .. -As said by one court: 4 

"Upon this question there is a wilderness of authority through 
many, many years, and conflicting." 

'I'his statement is true only to a limited extent, as much apparent 
conflict is explained when proper distinctions are made. Though it 
would be difficult to make a general statement covering all cases, the 
doctrine-or doctrines-which the courts apply to. particular circum­
stances are clearly discernible. . 

The English Rule on the question refuses the right to rescind un­
less the breach in regard to any one instalment is such as to show 
an intention on the part of the party in default not to be bound by 
the contract, 5 As said by Coleridge, C. J ., in Free th v. Burr: 6 

"* * * the true question is whether the acts and conduct of 
the party evince an intention no longer to be bound by the con­
tract." 

Thus each instalment is virtually treated as a separate contract and 
the breach of one instalment is no ground for a refusal to accept 
subsequent instalments except insofar as it constitutes an anticipa~ 
tory breach of the whole contract. Such seems to be the English 
Rule as applicable to all cases.7 

After a study of the American cases it would be hard to state a 
general rule as governing the decisions. 8 'I'his is clue not so much to 
a difference in the outco~11e of the actual cases as to ,a failure of the 

3 
For the relative merits of the two doctrines, examina the articles in the 

controversy between Professors Williston and Burdick. 16 Harv. Law Rev. 
465; 4 Col. Law Rev. 264. 

4 
Ellison, Son & Co. v. Grocery Co. (1911), 69 W. Va. 380, 71 S. E. 391, 

38 L. R. A. (N. S.) 539, 543. 
'Jonassohn v. Young (1863), 4 B, & S. 296, 32 L. J. Q. B. 385, 122 Eng.· 

Rep, R. 470; Simpson v. Crippin ( 1872), 8 L. R. Q. B. 14; Mersey Steel 
and Iron Co. v. Naylor (1884), 51 L. J. Q. B. 576, 5 B. & C. 269, 9 App. 
Cas. 434; BENJAMIN, SALES, § 908. 

' (1874), 9 ,I,. R. C. P. 208, 213. 
-' For a criticism of this cloctrir11e, see King Philip Mills v. Slater ( 1878), 

12 R. I. 82, 34 Am. Rep. 603. 
8 In a note to BENJAMIN, SALES, § 909, Mr. Corbin states the American 

doctrine to be as follows : \'In the American cases the rule is to look to the 
intent and where it cannot be supposed to have been the intent ·of the par­
ties in making the contract that one must co11itinue performing while the other 
is in default, the contract may be abandoned by the aggrieved party." It 
is submitted that the operation of such a rule is not apparent iii. the cases. 
Also, it would seem that such a rule would give the right of rescission -in all 
bilateral contracts unless otherwise stipulated. 
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courts to base their decisions on the same reasoning in cases of sim­
ilar facts and the fact that language too broad in scope is often ap­
plied to ~pecific cases. Howev~r,. if _attention is paid to the actual 
facts in the cases and proper chstmct10ns made, a great deal of os­
tensible conflict disappears. 

It seems to be fairly well settled by the weight of authority, at 
least of the late cases, that the buyer may rescind the whole contract 
if the first or ea,r/ier i·11stcibnen.ts O are defective in quality 10 and the 
buyer promptly notifies the seller of his refusal further to per­
form.11 But, -though such is clearly the trend of the later cases, 
there is respectable authority to the cont,rary. These c~ses seem t_o 
adopt the English Rule and hold that a oranch of one m~talment 1s 
not a ground for rescission of the whole contract unless 1t amounts 
to a renunciation of the' entire obligation.12 

The doctrine allowing rescission in the absence of any intent to 
abandon the entire contract appears to be the better. 13 It is seldom 
that a defect in the quality of the goods delivered is the result of an 
intent to abandon the contract, nor does it necessarily evjnce an in­
ability to deliver subsequent instalments accord!ng to the .a~reemet~t; 
thus, the application of the coiltrary rule practicall)'. p~·oh1b1ts rescis­
sion for this type of breach. Such a result as ts 111 many ~ases 
highly inequitable. Following are the words of Potter, J., deliver­
ing the opinion in King Philip M~lls v. Slater: 14 

"'I'o hold that the purchaser must receive such lots as are of the 
right quality, and that for the periods when ther are not so he 
must supply himself elsewhe(·e, and sue. for. his, damage_s, or 
claim to deduct them, would mtroduce confus1011 mto busmess. 
It would in most cases entirely frustrate the object of the con­
tract." 

Next for consideration is that class of cases in which the buyer 
has knowingly accepted defective instalments, gone on with per­
formance of the contract, and then later refused to accept further 
instalments because of the inferiority of some or all of the goods· 
,previously delivered. Though practically all of these cases exp_ressly 
or impliedly ad11Jit the buyer's right tci rescind for a defect m the 

0 In practically alt of the cases allowing the ri~ht of rescission, the de­
fect in quality has existed in 'the first or second_ 1nsta_lment and the buyer 
immecliat_ely repudiated the contract. In all cases 111 which the buyer has at­
tempted to rescind after a substa_ntial part of the con~ract has been performed 
he has. been precluded from clomg so because of his lmowlfdge of the c\e­
fective character of goods previously accepted. Whether the courts ,would 
allow the buyer to rescind the contract and refuse to . ac<;ept further msta\­
ments for a defect in the quality of one of the later mstalments, the previ­
ous ones having been up to standard, is doubtful. 

10 Enterprise Mfg. Co. v. Oppenheim (1911), 114 Mel. 368, 79 At!. 1007, 
38 L. R. A. (N. S.) 548; Newton v. Bayless Fruit Co. (1913) 155 Ky. 440, 
159 S. W. 968. . 

1 
. 8 L 

11 For collection of cases concerning the notice reqmrec, see note to . 
R. A. (N. S.) lllO. 159 1 A 1 12 Blackburn v. Reilly (1885), 47 N. J. Law 290, 54 Am. Rep. , t • 
27; Worthington v. Given (1898), 119 Ala, 44, 24 So. 739, 43 L. R. A. 382. 

18 Wn,r,rs'l'DN, SALES, § 467d. 
14 Su/Jra. note 7, 12 R. I. 82, 85. 
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quality of the earlier deliveries if the right is at once exercised, they 
deny for various reasons that the buyer can take advantage of the 
previous breach at the titne he attempts to do so.15 The only con­
flict to be found in these cases is the reasoning upon which the right 
to rescind is denied. 

It is often hard to determine the precise reason in a given case. 
Scott v. Kittaning Coal Co.,16 is a typical example. In that case 
the contract was for the delivery of 50,000 tons of coal in monthly 
instalments of not more than 6,000 tons. After accepting and using 
several instalments, the buyer refused to accept more for the reason 
of the inferiority of some previously delivered. In allowing the 
seller to recover for breach of contract, 'I'runkey, J., stated the rea­
soning of the court as follows : 

"True, a fraudulent delivery of one article for another authorizes 
rescission of an entire contract, perhaps would of a severable 
one, but not after the goods had been accepted, paid for, and 
consumed." 

Some ca·ses seem to deduce the decision from the fact that the 
contract is entire or severable as the case may be. 17 In Harding, 
Whitman & Cb. v. York: Mills 18 it was said: 

"They could, of course, refuse to accept inferior yarn, and compel 
the plaintiffs to furnish that which was up to the standard, and 
they would also be liable to damages if this was not clorie. But 
the contract was entire, and could not be abrogated after there 
had been a: pal'tia:l, even though a· defective performance, of 
which the defendants knowingly accepted the benefit." 

In Elli-son, Son & Co. v. Grocery Co.,rn the contract was held to be 
severable but the same decision was reached. 

Other cases, without regard to whether the contract is entire or 
severable, hold that by accepting further performance under the con-

'" The failure to distinguish these cases from those ·in which there has beetl 
·no acceptance of instalments with knowledge of their defective nature has 
e.aused much confusion. Due to broad statements sometimes found in the 
opinions, they have been1 cited as authority for the general proposition that 
there can be n,o rescission of an instalment contract for a defect in the qual­
ity of any one instalment. The actual decisions sustain no such rule. 

10 
(1879), 89 Pa. 231, 33 Am. Rep, 753. Also see Cahen v. Platt ( 1877), 

69 N. Y. 348, 25 Am. Rep. 203. 
" The mere fact that a contract provides for the delivery of goods in 

instalments does not make it severable. It is a question of the intention of 
the parties. Shinn v. Bodine ( 1869), 60 Pa. 182, 100 Am. Dec,· 560. On the 
question whether the distinction betweetl\ entire . and severable contracts is 
material in such a case, .it has been said: "The doctrine of severableness, 
(if I may be allowed to coin a word) in contracts, is an invention of the 
courts * * * to en.able one who . has partially performed * * * to 
sustain an action * * *; 'Btif'this:, ecjiiitabTe clocfrh1e"·s110i.1ld not be in­
voked by one who has failed to perfoqn, for the purpose of defeating the 
other's right to rescind * * *. As against such a party the contract 
should be treated, and enforced, as entire." Butler, J., in Norrington v .. 
Wright (1881), 5 Feel; 768, 771, affirmed 115 U. S. 188, <, Sup. Ct. 12, 29 
L. Eel. 366. 

1
• ( 1905), 142 Feel. 228. 

" S1tPra, note 4, U. 
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tract, after knowledge of the defective. instalments, the bu~ir has 
waived his right to rescind,20 or ~l:at he 1s estopped ~o do so. . . 

A late case has based the dec1s1011 on purely eqmtable cons1deta­
tiohs without discussing the technicalities involved. ~n that case 22 

Wad~lill, J., in delivering the opinion of the court, said: 
"The defendant, after thus ordering the flour under its contract, 

and continously for ·som~ months _receiv~ng the .same :hereu~­
der, ought not in good faith and _fair clealmg,_ havmg partly p~t 0 

formed the contract. to be permitted ~o rescmd ~he same at its 
option, because of the alleged defect 111 the quality of some of 
the flour furnished." 

These cases denying the right of rescissi'on after the buyer has 
knowingly accepted defective instalments are unc~oubtedly_ sound .. 
Any other rule would allow the buyer to select h_1s. owr1; t11:1e and 
watch the rise and fall of the market before exerc1s111g his right of 
resc1ss10n. Furthermore, the equitable considerations involved seem 
to be a sufficient basis for the ruling. Whether the fact t_hat the 
contract is severable, or entire, and the selle~· cannot be put ~n. sta~u 
quo, or waiver, or estoppel, is the reason gwen for th~ dec:ston 1,11 
a specific case, the fact that the contrary_ rule_ wou~cl b~ 111equ1table 1s 
an underlying motive. But, by accepttng 111fer10_r ms~alments of 
goods the buyer is not ordinarily deemed to have given his assent to 
receive subsequent instalments _of similar inferior g:O?ds. 23 How­
ever, continued acceptance of mstalments, all conta111111g the same 
defect, might have another effect. 24 . . . 

The Uniform Sales Act makes the followmg prov1s10n 111 regard 
to a breach of an instalment contract : 25 

"Where there is a contract to sell goods fo be delivered by stated 
instalments which are to be separately paid for, and the seller 
makes defective deliveries in· respect of one or more instalments, 
or the buyer neglects or refuses to take delivery or pay for on~ 
or more instalments, it depends in each case on the terms of the 
contract and the circumstances of the case, whethe'r the breach 
of contract is .so material as to justify the injured party in re­
fusing to proceed further and suing for dan;1ages for brea~h. of 
the entire contract, or whether the breach 1s severable, g1vmg 

20 Guernsey v. West Coast Lurnber Co. (1890), 87 Cal. 249, 25 Pac. 414; 
Clark v, Wheeling Steel Works ( 1893), 53 Feel. 494; Thomas-Huycke-Mar­
tin Co. 11. Gray (1910), 94 Ark. 9, 125 S. W. 659, 140 Am. St. Rep, 93. 

21 McDonald v. Kansas City Bolt Co. (1906), 79 C. C, A. 298, 149 Feel. 
360, 8 L. R. A. (N. S.) 1110. 

22 Baer Grocer Co. v. Barber Milling Co. (1915), 223 Feel. 969, 972. 
28 Barnette Sawmill Co. 1 1, Fort Harrison Lumber Co. (1910), 126 La. 75, 

· 52 So. 222; Consolidated Nat. Bank i•. Giroux ( 1916), 18 Ariz. 253, 158 Pac. 
451; WrLI,IS1'0N, CON'l'RAC'l'S, § 741. , , . 

"' "It is obvious that if such .a contract requtrecl numerous deh_ven~s, ,the 
continued acceptance without objection of instalments, all defective 111 the 
same particular, would justify belief that such in,stalments might properly be 
given and would be accepted in the future." vVrr.1,rs'l'ON, CoN'l'RAC'l'S, § 741. 

" Sec. 45 (2). 
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rise to a claim for compensation, but not to a right to ti eat the 
who.le contract as broken." 

It will be noted that the provisions of the Statute are confined to 
cases in which there is a contract to sell by stated instalments which 
are to be separately paid for, and does not apply to contracts which 
make no express provision for delivery in instalments or separate 
payment. Even as to the type of contracts designated in the Stat­
ute, no provision is made for the case in which a party, though _at one 
ti111e having an excuse for non~performance, has proceeded with the 
contract. These situations so omitted will be determined by the 
common law. Concerning those cases covered, the Statute seems to 
have adopted a rule which might be termed the offspring of common 
law rules prevailing before its enactment. It is less sti:in&·en~ ~han 
the English Rule but more so than that of most of the Jtmschct10ns 
of this cottntry. 26 

W. L.B. 
2° For an interpretation of this section, see Helgar ·v. Warner's Features 

(1918), 222 N. Y. 449, 119 N. E. 113; Wrr,r,rs1'0N, SALES, § 465b. 
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-RECENT DECISIONS 

DEA'l'H BY WrwNGFUJ, Ac'l'-----Ac'1'ION BY Sor,F, BF,NJWrcrARY AS An11rn1s­
'l'RA'l'OR No'1' BARRED BY Hrs CoN'1'RIBU'1'0RY NF,GI,IGF,NCF,.-The plaintiff's wife 
was killed. in .an automobile accider1t in a car driven by the plaintiff. The 
negligence of the plaintiff directly contributed to her death. As sole next of 
kin and the only beneficiary he brought an action for her death. Held, action 
not barred. Van C/ik v. Hackensack Water Co, (N. J. 1924), 126 Atl. 634. 

It would appear to be the generally accepted rule, that negligen,ce on the 
part of the beneficiary, which directly contributes to the death will bar an 
action by him under the death statutes. Ko!?esh v. Price ( 1917), 136 Minn. 
304, 161 N. W. 715; Flagstaff v. Gomc.z (Ariz. 1921), 202 Pac. 401, 23 
A. L. R. 661; Matoon v. Dane Co1tnt3r (1922)', 177 Wis. 649, 189 N. 
W. 154. This doctrine is more frequently invoked in the case of a 
parent suing for the wrongful death of his min,or child, but is equally ap­
plicable to a case between husband and wife. Kokesh v. Price, su.pra; Hazel 
v. Hoopeston-Dmmille Motor Bus Co. (1923), 310 Ill. 38, 141 N. E. 392, 
30 A. L. R. 491. And this is of course irrespective of the doctrine of im­
puted negligence, which has been repudiated in most jurisdictions as to par­
ent and child. Chicago, rte., R. Co. v. Wilco.1: (1891), 138 Ill. 370, 127 N. 
E. 899, 21 L. R. A. and note; Kno.rr,ille R., rte., Co. v. Vangi 1drr ( 1923), 
132 1'enn. 487, 178 S. W. 1117. The reason for the rule that contributory 
negligence of the beneficiary bars his recovery is based on the maxim that 
no one should profit by his own wrongdoing. Atlanta, etc.; R-. Co. v. Gra­
,,ilt ( 1894), 93 Ga. 369, 20 S. E. 550, 44 Am. St. Rep. 145, 26 L. R. A. 553. 

On the other hand a few cases hold that the contributory n,egligence of 
the beneficiary, although he be the sole heir or next of kin, docs not bar the 
action. Wymore v. Mahaska Comity (1889), 78 Iowa 396, 43 N. W. 264, 
16 Am. St. Rep. 449, 6 L. R. A. 545; MacKay v. Syrarnse Raj,id Transit 
Co. (1913), 208 N. Y. 359, 101 N. E. 885. It is fairly well settled that 
where the negligence of one of several beneficiaries contributed to the death, 
the right of the remaining beneficiaries to recover is not thereby prejudiced. 
C/rvrland, etc., R. Co, v. Bossrrt (1909), 44 Ind. App, 245, 87 N. E. 158; 
Kokrsh v. Price, s1lpra.. Some cases however, deny such a contention. Ploof 
v. B11rlinglon Traction Co. (1898), 70 Vt. 509, 41 Atl. 1017, 43 L. R A. 
108; J-Ia:::cl v. H ooj;eston-Danvillc Motor B1ts Co., S11,pra. 

The reason for such a diversity of holdings as to whether the action can 
be maintained seems to lie in the fact that there are two types of death stat­
ntes. Un,der statutes which provide for an action by an administrator, the 
amount recovered has in some cases been regarded as part of the general 
estate of the deceased and on that ground,. contributory negligence has been 
held not to bar the action. /i//3,morr v. Ma!wslca Coun/31, supra; Nashville 
Lumber Co. v. B11Sbce (1911)·, 100 Ark. 76, 139 S. W. 301, 38 L R. A. (N. 
S.) 754 atid note, In jurisdictions where the action is brought by an, admin­
istrator, not for the benefit of the estate genei·ally, but for the benefit of the 
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next of kin, the weight of authority is to the effect that the action will be 
barred by the contributory negligence of a sole beneficiary. Dickenson v. 
Stitart Colliery Co. (1912), 7l W. Va. 325, 76 S. E. 654, 43 L. R. A. (N. 
S.) 335; Ploof v. B1wlingto1, Traction Co., supra. Some cases such as the 
instant one, hold that it will not bar. Consolidated Traction Co. v. Hone 
(1896), 59 N. J. Law 275, 35 At!. 899; MacKay v. Syrawse Rapid Transit 
Co., supra. . 

The Virginia court considers that the primary object of the statute 
is to compensate the family of the deceased, and was not in the interest 
of the general estate, and hence where the sole ben,eficiary is guilty of con­
tributory negligence his right of action is barred. Richmond, etc., R. Co. v. 
Martin (1903), 102 Va. 201, 45 S. E. 894, overruling Norfolk, etc., R. Co. 
v. Groseclose' s Adm'r ( 1891), 88 Va. 267, 13 S. E. 454, 29 Am. St. Rep. 718. 

Er.llC'1'RICI'l'Y-EI,J1C'l'RIC CuRR!IN'J' H1,r,D "MA'1'llRIAI, FuRNIS:rrn:n" EN'1'1-
'1'r,1NG FuRNISH!IR 'l'0 PRIORI'l'Y.-A Vermont statute allows a preierence to 
creditors in receivership proceedings for materials furnished which are ab­
solutely necessary to the operation of the business. Electric current was held 
to be "material furnished" within, the statute, Westinghouse Electric Mfg. 
Co. v. Barre & M ontjJelier T. & P. Co, (Vt. 1924), 126 At!. 594. 

Under a statute providing that "there may be ownership of all inanimate 
things which are capable of appropriation or of manual delivery," electricity 
is personal property and subject to barter and sale. Terrace Water Co. v. 
San Antonio Light, etc., Co. (1905), 1 Cal. App. 511, 82 Pac. 562. The 
sale of electric current and delivery from the ven,clor's wire to the vencle~'s 
wire terminates the farmer's ownership at the point where two wires meet. 
Ficheiseii v. Wheeling Elrctric Co. ( 1910), 67 W. Va. 355, 67 S. Ti. 788, 27 
L. R. A. (N. S.) 893. 

The collection and distribution of electricity for purposes of power and 
light is not "manufacturing" within the sense of the statute. Frederfrl, 
Electric L-ight t,· Power Co. v. Frederick Cit}• (1897), 84 Mel. 599, 36 At!. 
362, 36 L. R. A. 130; Williams v. Warren ( 1903), 72 N. H. 305, 56 At!. 
463, 64 L. R. A. 33, and n,ote. By reason of the restricted sense of the term 
"manufacturing corporation," a company producing electric power is not 
exempted from taxation. Commomvea1th v. Northern Electric Light & 
Power Co. ( 1891), 145 Pa. 105, 22 At!. 839, 14 L. R. A. 107. A company 
generating and supplying electric current for light and power is a "manu­
facturing corporation," unckir the statute. Beggs v. Edison Electric Il­
lmni11ating Co. ( 1891), 96 Ala. 295, 11 So. 381, 38 Am. St. Rep. 94; PeojJle 
ex· rel. Brush Electric Illuminating Co. v. Wemple (1892), 129 N. Y. 543, 
29 N. E. 808, 14 L. R. A. 708; Kentucky Electric Co. v. Biiechel ( 1912), 146 
Ky. 660, 143 S. W. 58, 28 Ann. Cas. 714, 38 L. R. A. (N. S.) 907. See note, 

64 L. R. A. 33. 
It is doubtful if electricity would be considered a subject of larceny at 

common. law. But it was held to be the subject of larceny under a statute 
making it larceny to "take another's personal property without the owner's 
con,sent." 36 C. J. 738, citing United States v. Carlos, 21 Philippine 553. 

Cases involving the question of "materiality" of electricity arc rare, but, 
from the facts that the law generally deals with things in the language of 
the people rather than that of science, and that the court, in this case, was 
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concerned with the practical or commercial conception of electric current, 
there seem to be no grounds for attacking the decision,. 

FomtrGN CoRPORA'1'roNs-SERVICI1 ov· PROCESS uroN Drs'l'luC'1' RllPR~'.SEN'l'A­
'1'IVE INVALrn,-The plaintiff, a domestic corporation, was the distributor for 
the clefenclant, an automobile manufacturing corporation of Indiana. Auto­
mobiles were sold by the defendant to the plaintiff by means of closed bills 
of lading with drafts attached with "order notifying" directions. The plain­
tiff filed a petition for an accounting and clamag<cs again,st the defendant. 
Process was served on the district superintendent of the defendant, who did 
not sell cars for the defendant within the state, but merely watched over and 
and made reports concernin,g the distributors. The defendant entered a plea 
to the jurisdiction. Held, no jurisdiction. Southeastern Distributing Co. v. 
Nord},ke & Mannon Co. (Ga. 1924), 125 S. E. 171. 

There is no more settled principle in the law today than that a court has 
no jurisdiction over a foreign corporation in an 1:n j,ersonam action or suit, 
unless the corporation actually carries 011 business within its borders, or unless 
the corporation voluntarily appears. International Harvester Co. v. Ken­
tuclly ( 1914), 234 U. S. 579, 34 Sup. Ct. 944, 58 L. Eel. 1479; Toledo R., 
etc., Co. v. Hill ( 1917), 244 U. S. 49, 37 Sup. Ct. 591, 61 L. Eel. 982; Vicks­
lmrg, etc,, R. Co. v. DeBow (1919), 148 Ga. 738, 98 S. E. 381. This means 
that the corporation, must be doing that class of business which will make 
it present in the state. Philadelphia, rte., R. Co. v. McKibbin (1917), 243 
U. S. 264, 37 Sup. Ct. 280, 61 L. Eel. 710; Jones v. Jllinois Cent. R. Co. 
(1919), 188 Iowa 850, 175 N. W. 316. If the corporation actually sells in 
the state through its agents within the state, it is, of course, amenable to 
jurisdiction. Cone v. Tmcaloosa Mfg. Co. ( 1896), 76 Feel. 891; S/JO!wne, 
etc., Ass'n v. Clere Clothing Co. (1915), 84 Wash. 616, 147 Pac. 414. But 
the rule is different if it sells to a local clistributin,g dealer who in turn sells 
to customers. Here there is no relation of principal and agent, but of seller 
and buyer. Wood v. Colt Co. (1907), 102 Minn. 386, 114 N, W. 243; Har­
rel v. Peters Cartridge Co. ( 1913), 36 Okla. 684, 129 Pac. 872, 44 L. R. A. 
(N. S.) 1094. In order to give the courts jurisdiction it is not essential that 
the foreign corporation transact a substantial part o•~•~':f;(S ordinary business 
in, the state but only that the business so carried on be a part of the business 
for which it was organized. Pomeroy v. Hoc1,ing Valley R. Co. (1916), 
218 N. Y. 530, 113 N. E. 504. But where the corporation is not thus actu­
ally present the mere presence of its officers or agents within its borders, 
does not give the courts of the state jurisdiction. Southern Sawmill Co. v. 
American, etc., Dumber Co. (1905), 115 La. 237, 38 So. 977, 112 Am. St. Rep. 
267; Ri7•erside, etc., Cotton Mills Co. v. M rnefee (1915), 237 U. S. 189, 35 

Sup. Ct. 579, 49 L. Eel. 910. 
Where the foreign corporation, a manufacturer of automobiles, sold the 

cars to dealers, within the state, the foreign corporation on,ly having district 
representatives within the statc1 this cl.ocs not constitute doing business 
within the state. Holzer v. Dodge ( 1922), 233 N. Y. 216, 135 N. E. 268. 
This case is on all fours with the instant case, and their holdings seem emi­
nently sound. Mere advertising or mere solicitation, does not constitute do­
ing business. Peoj;/es Tobacco Co. v. American Tobacco Co. (1918), 246 
U. S. 79, 38 Sup. Ct. 233, 62 L Eel. 587; Pembleton v. Illinois, etc., Ass'n 
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( 1919): 289 Ill. 99, 124 N, E. 355. Where a steamship company with an 
agent m the state sold prepaid orders for tickets this docs not constitute 
doing business so as to confer jurisdiction for se;·vices of process. Chase 
Bag Co. v, Munson S. S. Line (1924~, 295 Feel, 990, 

INDIC'l'MEN'1' AND lNFORMA'l'ION-ExcEP'l'IONS IN S'!'A'1'u'1'E WHICH INmC'l'­
MEN'I' Mus'!' NEGA'J'IVE,-An information was filed against the defendant for 
alleged violation of the Prohibition Act. A statute of the state provided 
that, "every information shall set forth the offense with reasonable cer­
tainty, substan,tially as required in an indictment." The defendant was con­
victed and brought error, contending that the information did not charge an 
offense against the laws of the state because it did n,ot negative certain ex­
ceptions in the statute defining the offense. l-1 eld, information invalid. Peo­
ple v, Martin ( 1924), 145 N, E. 395. 

The general rule is that where the statute defining an offense contains an 
exception, which is a material and essential part of the definition of the of­
fense, such exception must be negatived in the indictm~nt or information 
charging the offense. Parfm, v. Territory (1899), 9 Okla. 109, 59 Pac, 9; 
Binhofl v. State (1907), 4,9 Ore. 419, 90 Pac. 586; State v. Renlrnrd ( 1910), 
150 Mo, App. 570, 131 S. W. 168, But it is only necessary to negative an 
exception in the statute when that exception, is such as to render the nega­
tive of it an essential part of the definition of the offense, United States 
v. Cooli (1872), 17 W;ll. 168; Shelf, v. United States (1897), 26 C. C. A. 
570, 81 Feel. 694; So field v. State ( 1901), 61 Neb. 600, 85 N. W. 840. Where 
the exception in a statute is merely a matter of defense it need not be neg­
atived. Tigner v. State (1903), 119 Ga, 114, 45 S. E. 1001; Stllrgeon v. 
State (1916), 17 Ariz. 513, 154 Pac, 1050, 

Some courts have held that the exception must be n,egatived only when 
contained in the sentence or paragraph which defines the offense, or the en­
acting clause of the statute. Cominomvealth v. Louisville & N. R. Co. 
( 1910) 140 Ky. 21, 130 S. W. 798; State v. Reilly ( 1915), 88 N. J. Law 
104, 95 At!. 1005. However, the term "enacting clause" has been held to 
mean all parts of the statute which define the offense, State v. Rosasco 
( 1922), 103 Ore, 343, 205 Pac. 290. Other courts have followed the rule 
that the position of the excepjion with referen,ce to the enacting clause of 
the statute is immaterial. Siate v. CmT11,/h (1911), 85 Vt. 271, 81 At!. 922; 
Collins v. City of Radford (1922), 134 Va. 518, 113 S. E. 735, The latter 
rule is in accord with the weight pf authority. 

NEGI,IGENCE-No LrABILI'J'Y- UPON CoN'l'RAC'l'OR FOR lNJUIUES CAUSED BY 
FAUL'J'Y CoNS'fRUC'J'ION WHEN ARcr-rr'1'EC'l"s Pr,ANS RAVI\ BEEN FoLLowE:n. 
-Dcfenclan,t contractors constructed a building with a canopy for the United 
States government, The plans and specifications of the government's archi­
tect were followed throughout. On account of a weakness in construction, 
the canopy collapsed and killed plaintiff's husband. She sued for damages. 
Held, no recovery. R31an v. Feeney and Sheehan Bldg, Co. (N. Y. 1924), 
145 N. E. 321. 

Negligence is a recognized ground of legal liability. M cDo,nald v, Snell­
ing (1867), 14 Allen (Mass.) 290, 92 Am, Dec, 768; Nolan v. New York, 
etc., R. Co, (1898), 70 Conn, 159, 39 At!. 115; 43 L. R. A. 305. It is defined 
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as "The on11ss10n to do something which a reasonable man, guided upon 
those considerations which ordinarily regulate the conduct of human affairs, 
would do, or ·doing something which a prudent and reasonable man would 
not do." Alderson, B., in B[3,fh v. Biruiingham /iVater /iVorlcs Co, (1856), 
11 Exch. 784; W HAR1'0N, N EGLI GEN CE, § 1. 

But 'it is only the lad of such care or diligence as the law demands which 
constitutes actionable negligence, D3•gert v. Bradley ( 1832), 8 Wencl, ( N, 
Y.) 469; Harve3• v. Dunlo/1 (1843), Hill and Den. Supp. (N, Y.) 193; 
SHEARMAN AND RI\IJIIIET,D, NEGI,IGENCE, -§ 6. Negligence is alleged when it 
is charged that the defendant "kn,ew" or "ought to have known" that his 
conduct would result in injury to the victim. Ziehni v. Vale (1918), 98 Ohio 
St, 306, 120 N. E. 702, 1 A. L. R. 1381. It follows that one who erects a 
building or does other work according to the plans and specifications of an 
expert, such as an architect, or of a. commission, such as a Public Service 
Comniission, is' not liable for injuries resulting from a defect or an in,acle­
quacy in the plans or specifications. Thorliton v. Dow (1910), 60 Wash, 622, 
111 Pac, 899, 32 L. R. A. (N. S.) 698; Hardie v. Boland (1912), 205 N. Y. 
336, 98 N. E. 661. Unless the defects can be recognized by one of ordinary 
ability along the lines of building, the con,tractor is not liable. Daeg/ing v. 
Gilmore ( 1868), 49 Ill. 248. 

It seems that the correct rule is that a builder or contractor is justified in 
relying upon the plans and specifications wfiich he has contracted to follow, 
unless they are so apparently defective that a builder of ordinary prudence 
would be put upon notice that the work is dangerous and likely to cause in,­
jury, 

MumcrrAr, CoRPORA'l'TONS-LrABILI'J'Y VoR NoNJIEASANCE or,' Por,rci,; IN 
EXERCISE oF GoVERNMEN'l'AI, FuNC'I'IONS,-The owner who had been refused 
assistance by the city marshall, iq attempting to protect his property from the 
second attempt of a mob, to enter his place of !Jlisiness, was killed. In an 
action for damages by the mother of the deceased against the town for the 
death of her son,, Held, No recovery. Rush v, Town of Fannville (La. 
1924), 101 So. 243. 

It is a general ri.1le that the governmental agencies of the state are not 
liable in an action of tort. 1-lubbai;d v. Cit31 of Wichita (1916), 98 Kan. 
498, 159 Pac, 399, L. R. A. 1917 A, 399, Thus for the exercise of, or on the 
failure to exercise its governmen,tal powers, a city cannot be held liable 
for injurles caused thereby, Mayne v, C1wtis (1920), 73 Incl. App. 
640, 126 N. E. 699, The city is not liable for its police failing to enforce 
traffic regulations and knowingly permitting a· child to ct'oss a dangerous 
street, resulting in the death of the child. Means v. City of Barnesville 
(1922), 28 Ga, App. 671, 112 S. E. 739. Nor can i)o!ice officers whose du­
ties arc of a public nature, be regarded in any sense as agents or servants, 
T,z;.tzlwn v. Ci/31 of Detroit (Mich, 1924), 198 N, W. 214. In the appoint­
ment and maintenance of its police officers the city exercises a governmental 
function, and hence is not· liable for their unlawful or negligent acts in the 
discharge 0£ their duties, Wilco,1: v. Rochester (1907), 190 N. Y. 137, 82 N. 
E. 1119, 17 L. R. A. (N. S). 741; Seh3, v. Salt Lal1e City (1912), 41 Utah 
535, 126 Pac, 691, 42 L. R. A. (N. S.) 915; Lamont v, Slarn.naugh (19,15), 
129 Min,n. 331, 152 N. vV. 720, L. R. A. 1915E, 460. 
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The protection of life by a municipality is a governmental duty and a city 
is not liable for failure in its performance. Gianfortonc v. City of New Or­
leans ( 1894), 61 Fed. 64, 24 L. R. A. 592. It seems that the instant case is 
clearly within the reason of the rule, 

It is submitted that on principle the instant case is soun,cl. The pi'otection 
of life and property, being one of the primary purposes of government, is 
clearly a governmental function. Hence nonfeasance or misfeasance, in the 
pcrforman,ce of a governmental functi01i, is not actionable. 

NEGO'l'IABLE No'r'ES-AL'l'ERA'l'ION-REcovERY oF PAYMEN'l' MAm; 'l'o Hor,DER 
rn DuE CouRSE WHERE DRAWER AND DRAWEE ARE ONE.-A check was 
drawn by the United States government upon the Treasurer of t)1e, Un_ited 
States, and was "raised" after delivery to payee. It came by negot1at10n mto 
the possession of the defendant bank, and was duly presented to, the Tr~as­
urer at Washington, who paid it without notice of the forgery. rh: _Dn,ttecl 
States now brings suit to recover payment made to defendant, as ansmg: out 
of a mistake of fact. Held, recovery denied. United States v, Nat. E,wh. 
Bank of Baltimore (1924), 1 Feel. (2nd) 88~. . 

It is a general principle of law that money paid upon a n11stake of fact may 
I d 30 eye 1316 · 2 DANI'<'[ NEGO'l'IA'l'IABLE INS'l'RUMEN'l'S (6th )e recovere . . , ~ .1, " • 
Ed.), § 1369. In Price v. Neal (Eng. 1672), 3 Burr. 1354, the clo_ctnne was 
laid clown that, both parties being equally innocen,t, a drawee paymg or ac­
cepting a draft in ignorance of fact that signature of drawer was !orged 
cannot recover the payment made to a bona fide holder for value. This rule; 
has been generally adopted by American authorities, United States v. Bank 
of New York ( 1914), 134 C. C, A. 579, 219 Fed. 648, L. R. A. 1915D, 797; 
Leather Mam1facl11.rer's Bci,n!, v. Morgan (1886), 117 U. S. 96, 109, 6 Sup. 
Ct. 657, 29 L. Ed. 811; So11th Boston Trust Co. v. Levin (Mass. 1924), 143 
N, E. 816; Contra: First Nat. Bank of Lisbon v. Ba.n/1 of Wynd1nere (1906) 
15 N. D, 299, 108 N. W.'546, 125 Am. St. Rep. 588, 10 L. R. A. (N. S.) 49, 
and note. · For discussion see Ames, The Doctrine of Price v. Neal, 4 Harv. 
Law Rev. 297. Also, see 2 DANIEL, NEGO'l'IABI,E INS'l'RUMEN'l'S (6th Ed.), § 
1655a; and. note, 12 A. L. R. 1089. Other jurisdictions have adopted the rule 
of Price v, N cal by force of the Negodable Instruments Law. Minnehaha 
Nat. Bank of Sio11.r Falls v. Pence (1920), 42 S. D. 525, 176 N. W. 37; 2 
DANIEL, )JEGO'l'IABLE INS'l'RUMEN'l'S (6th Eel.), § 1868. But where inclorse­
ment is to drawee from payee, however, drawee may recover. Birmingham 
Nat. Banl1 v. Bradley (1894), 103 Ala. 109, 15 So. 440, 49 Am. St. Rep. 
17; 2 DAN!EI,, NEGO'l'IABI,E lNS'l'RUMEN'l'S (6th Ed.), § 1367. 
· A different rule prevails, however, where there has been a subsequent al­
teration of a valid instrument, or an inclorsemen,t forged thereto. Here the 
drawee may recover. FVhite v. Continental Nat. Ban/1 ( 1876), 64 N. Y. 
316, 21 Am. Rep. 612; Citizens Ban/1 of W·infield v. Commercial Sav. Ban/1 
of Guin (1923), 209 Ala. 280, 96 So. 324; 2 DANIEL, NEGo'l'IABI,E INS'l'Ru­
MEN'l'S (6th Eel.), § 1661; see also note: 12 Harv. Law Rev. 344. · It has 
been ably argued that section, 62 of the Negotiable Instrument Law has 
changed this; with eminent authority, however, to the contrary. See BRAN­
NON, NEGO'l'IABI,E INS'l'RUMEN'fS LAW, 225; Ames, The Doctrine of Pr£ce 
v. Neal, s11pra, 306, 307; note, 22 Col. Law Rev. 260. See contra: So1tth 
Boston Trust Co. v. Levin, su.pra. 
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Where drawer and drawee are the same, a fortiori under the .doctrine 
oI Price v. Neal a payment cannot be recovered from a holder in due course 
where drawee pays bill or note to which his own signature has been forged, 
Johnston v. Co1nmcrcial Bank (1885), 27 W. Va, 343, 5_5 Am. Rep. 315; 3 
R. C. L. 1294. And where such a drawee pays a bill which has been mate­
rially altered, he may not recover. The rules applic2ble to an initial forgery 
prevail. Bank of the United States v. Bank of Georgia, infra; 2 DANntr,, 
NEGO'l"IABJ,]1 lNS'J'RD]vIEN'l'S ( 6th Eel.), § 1688. 

Although where the parties are equally innocent, the drawee may not re• 
· cover (Pri,e v. N ml, suj1ra), yet the loss will be placed upon one actually 
n,egligent. Swan-Edwards Co. v. Union Savings Bank (1917), 17 Ga. App, 
572, 87 S. E. 825. For a lengthy discussion, see PARSONS MoRSE, BANKS AND 
BANKING ( 3rd Eel.), §§ 463-466. Also note: 12 A. L. R. 1097. The drawee 
has the means of kn,owing the drawer's signature, however, and a failure to 
use these means is negligence which bars his recovery. Price v. N cal, s1tj1ra. 
Nor may the drawee recover where the indorser is merely a collecting agent. 
Herc both parties are negligent. Commercial & Savings Banh v. Citi,zens' 
Nat. Ban!, (1918), 68 Incl. App. 417, 120 N. E. 670. 

In application of these rules, it has been held that where a bank received 
its own notes in payment of a debt, which notes were later discovered to have 
been altered, the bank could not recover. Ban!, of United States v. Banh of 
Georgia ( 1825), 10 Wheat. 333, 6 L. Eel. 334. And also, where the Treasury 
Department at Washington paid a forged draft clra.wn, upon it, it was not 
allowed to recover the payment from the holder in clue course, United States 
v. Chase Nat. Bank ( 1920), 252 U. S. 485, 40 Sup. Ct. 361, 64 L. Eel. 675, 
10 A. L. R. 1401, and note. See also United States v. Bank of New York, 
s11j1ra; note, 31 Harv. Law Rev. 304. To be binding, however, the pay­
ment must be made by the Treasurer of the United States, nor will payment 
by an assistant treasurer suffice, without ratification,. Cooke v. United States 
( 1875), 91 u. S. 389, 23 L. Eel. 237: 

'Nhere the United States government elects to becom~ a party to commer­
dal paper, it is bound by the same rules as an individual. United States v . 
Bank of New Yor/1, supra; Cooke v. United States, s11/>ra. See also notes: 
19 Harv, Law Rev. 126; 10 A. L. R. 1406. 

The ins·tant case seems sound. 

SAT,ES-RES'l'AURAN'l' KitEPD'.R LIABI,D; ],'QR DAMAGES RESUI,'J'ING D'R0M 
Sv;RVICE or1 UNI,'I'l' Foon.-The plaintiff brought an action to recover from 
the clefenclant, a restaurant keeper, for loss and damages sustained as a result 
of eating spoiled and unwhplesome fish served to her in the defendant's res­
taurant, in which she was a customer. The recovc,ry was sought on- the 
breach of an implied warranty of fitness for consumption. I-I eld, defeaclant 
liable. Tcm/1lc v. Kecfrr (N. Y. 1924), 144 N. E. 635. 

In some jurisdictions the service of food for immediate consumption 011 

the premises, is a sale and carries with it an implied warranty of fitness for 
consumption. Barrington v. Hotel Astor (1918), 184 App, Div. 317, 171 
N. Y. S. 840; Muller v. Childs Co. ( 1918), 185 App. Div. 881, 171 N. Y. S. 
541. The service of food is a sale within the meaning of the Uniform 
Sales Act. Friend v. Childs Co. ( 1918), 231 Mass. 65, 120 N. E. 407. And 
the keeper of a pt1blic place is bound to know whether food served is fit for 
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consumption, while the customer has little or no opportunity to examine it. 
Doyle v. F11erst & Kraemer, Ltd. ( 1911), .129 La. 838, 56 So. 906. Hence 
a restaurant keeper is liable for damage suffered by a customer as a result of 
eating pie, improperly prepared. Lcah31 v. Esse.v Co. (1914), 164 App. Div. 
903, 148 N. Y. S. 1063. But other courts hold that one serving food on the 
premises is not liable as an insurer of the wholesomeness of the food nor upon 
an implied warranty of fitness. Sheffer v. Willou.ghby (1896), 163 III. 518, 
45 N. E. 253, 34 L. R. A. 464, 54 Am. St. Rep. 483; Valeri v. Piillman Co. 
( 1914), 218 Fed, 519. For there is no transfer of general property in food 
served for immediate consumption, such as to constitute a sale and thus cre­
ate an implied warranty of fitness. Merrill v. Hodson (1914), 88 Conn. 314, 
91 ·At!. 533, L. R. A. 1915B, 481, Ann. Cas. 1916D, 917. So there was no 
implied warranty of fitness of oysters served on a dining car. Travis v. 
Louisville C:1' Nashville R. Co. ( 1913), 183 Ala. 415, 62 So. 851. And in a 
similar case where defendant served canned aspara_gus. Bigelow v. JY!aine 
C.R. Co. (1912), 110 Me. 105, 85 At!. 179, 43 L. R. A. (N. S.) 627. 

Numerically the weight of authority in the United States sustains the view 
that a restaurant keeper is not liable in the absence cif negligence. However 
the instant case seems sound on principle. An excellent review of the au­
thorities on this point may be found in 5 A. L. R. 1115. 

SPECIFIC PERE'ORMANCE--=--CouR'l'S vVu,J, No'l' GRAN'!' SPECU'IC PEIU'ORM­

ANCE or,' AN Amn'l'RA'l'ION AGREE:MEN'l' PRECI,UDING RESOR'l' 'I'O '!'HE CouR'l'S. 

-A building contract contained a clause providii1g for the arbitration of all 
disputes arising out of delay in the completion of the building and in. de­
fective constmction. The delay and defects occurred, but the plaintiff re­
fused arbitration and brought an action for damages. The defendant set up 
as a defense his right to specific performance of the arbitra.tion clause. Upon 
the question whether or· not specific performance would be granted, it was 
Held, it would not be granted. M3 1evre v. Liberty, etc., Co. (La. 1924), 100 
So. 694. 

There are decisions to the effect that a court will not grant specific per­
formance of an unexecuted ag-reement which provides for the arbitration 
of all disputes which might arise in the execution of the contract, on the 
ground that it is an attempt to oust the jurisdictio·n of the courts. Wllliams 
v. Branning Mfg. Co. (1911), 154 N. C. 205, 70 S. E. 290. But in a partially 
performed contract where the parties cannot be placed in stalit quo and gross 
injustice might result to one party by permitting the other to take advan­
tage of his own wrong in refusing to appoint appraisers, the general rule is 
that equity will ei1force the arbitration clause. Castle Creel, Water Co. v. 
Aspen (1906), 146 Feel. 8, 8 Ann. Cas. 660. Likewise, a clause, provision, 
or covenant in a coi1tract which does not interfere with the judicial deter­
mination of the genei•al question ,of a ]Jreach of the contract or the liability 
of one party to it to pay the other an amoui1t which may bci di.1e qy its terms, 
but simply provides that, as a preliminary to ai1y suit or action the extent 
or amount of damages recoverable shall be first ascerta'ined and determined 
by the arbitrament of third persons, is held binding, and is c1iforcecl by the 
courts. Hood v. H ai-tshorn ( 1868), 100 Mass. 117, 1 Am. Rep. 89. So also, 
equity will enforce an arbitration clat1se where it is a mete incident of the 
contract and not of the essence thereof. Town of Bi-istol v. Bristol, etc., 
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Waterwor/1s ( 1896), 19 R. I. 413, 34 At!. 359, 32 L. R. A. 740; lYI_a.rtin v. 
Vansant (1917), 99 Wash. 106, 168 Pac. 990, Ann. Cas. 1918D, 1147; Hous­
ton v. Barnett (1918), 90 Ore. 94, 175 Pac. 619, 

It is submitted that the instant case is unsound since the agreement does 
not seem to oust the jurisdiction of the courts. However, it is a very close 
question. 

The Virginia decisions are few, and in all cases the arbitration clause was 
held to be an essential part of the co1'ltrac;t. Specific performance was de~ 
niecl, Corbin v. Adonis (lil'U), 76 Va. 58; Rison v. Moon (1895), 91 Va. 
384, 22 S. E. 165. 
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VIRGINIA SECTION 

Wn~'l' Is '1'1:u: 1\ih:ANING OF 'l'HE WoRD "ABSOLUTB" IN SBC'l'ION 
6562 OF nn: VA. Con)t OF 1919 ?-Does section 6562 of the Code of 
1919 give the widow absolute title in the property listed in section 
6552, where the deceased husband has already made valid testamen­
tary disposition thereof ? 

It is well settled that a citizen owning property has full power to 
dispose thereof by will or otherwise, unless restricted by law. There 
are certain restrictions in favor of creditors' and other claims, but 
there is nothing in the Code to restrict his disposal of his "Home­
stead" white lii1ing. He can, if he wishes, give his family Bible to 
his worst enemy upon his death bed, and his wife could not com-
plain. _ 

Under this section, read in connection with section 6552, upon 
the husband's death, his wife's title to certain listed articles, becomes 
"absolute." But it is clear that there is no article to which her title 
can become absolute if he has already made disposition thereof. A 
will, being a· disposition of property, it would seem that a valid 
will would defeat her title under the act. 

There is one difficulty in the way of this easy solution of the prob­
lem, and that is that title to the property bequeathed passes at the 
instant of death under the will, to the beneficiary, and under the 
statute to the wife. Which title will prevail? And if the property 
vests in the wife, is it not a restriction upon testator's power of dis­
position? 

Several Circuit Courts, have to the writer's knowledg·e, held that 
the title to the property passes to the widow under the statute and 
not to the beneficiary under the will. This holding is based on the 
ground that the title is declai;ed by the act to vest in the widow ab­
solutely, that there is no qualification possible of the word "abso­
lute," and that therefore the act defeats the will. It is the opinion of 
the writer, advanced with clue deference that his reasoning is faulty, 
and results in a conclusion at odds with the obvious intent of the 
legislature. 

The whole spirit of the I-fomestead Law is against it. It is in­
tended to protect the widow against creditors and various enume­
rated charges ( e.1:pressio unius e:rclusio alterius), and the possibil­
ity or necessity of protecting her against the overflowi11g bounty of a 
benevolent testator never occurred to the legislature. Had it oc­
curred to them to do so, they would have put this restriction where it 
belongs, in the Wills Act, and in the Statute of Distributions. 

The only difference between section 6552, which gives her the ab­
solute title, and the other sections of the Homestead Law, is that in 
the other sections she is given the use of the property, whereas by 
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this act, in this property she is gi:'en the· "ab~o~ute title" and n:iay 
dispose thereof at will. It is submitted that this is the tr:1e meanmg 
of the word "absolute." It does not mean absolute aga11:st a~~ the 
world, as the courts have. held, but it_ means in effect this. ~ ou 
may hold the property agamst the creditor~ of your !ms.band, agamst 
funeral and administration costs, and agamst these claimants to the 
property you may hold title thereto a~solutel:/, as OPl;,osecl to tl:e 
mere use allowed under the other sect10ns of the act. N owher_e 
does it say that she can hold the property agaipst a legatee, and it 
is believed that it was not the intent of the legislature that such an 
interpretation be put upo:1 the a~t. Or in. other words-the na:ure 
of the title, once vested, is descnbed by this word. The. manne1 _of 
its vesting was never intencl~d to be. affected the~·eby. It is a contin­
gent absolute title--not a title vestmg automatically upon the hus­
band's death. It is true that the Court of Appeals. has held th~t 
she could hold the property against her husband's heirs, but on this 
point there is conflict, and to so hold seems to stretch the act very far. 

"The power of alienation is an incident of the ownershi1? of. the 
property independent of the h_om~steacl law and the chrect1011s 
and prohibitions of the const!tut10nal or stat.ut?ry homestea_cl 
provisions as to the alienation are mer~ res~nct10ns upon, this 
antecedent power. Hence where there is ne:ther constttut10i~.al 
nor statutory prohibition as incident to the nght of _ow:1ership, 
the owner of the homestead may sell or encumber 1t either 111 

whole or in part." 1 . 

It would seem to follow therefore that the statutory restrictions 
u1~011 a man's right to _dispose of his propei:ty mu_st \~e explici,~, ?ther­
wise the power remams. To say that th:s wot cl. · absolute 111 the 
Homestead Act restrains a man from makmg a will as to that prop­
erty, would seem a restriction on _h\s testamentary power of c~is?osi­
tion and not in the least an explicit one. On the contrary, it is as 
hacl~handed and concealed a restriction as there well could be. 

The point has never been squarely before the C~u:·t. of Appeals. 
In one case however 2 the court glanced at the possibility of such a 
case arising and indicated that if the legislature shou{d att~mpt to 
create such an absolute estate as the one under considerat10n, the 
statute might be unconstitutional. In ~nother case,3 a1?parently wit!:- · 
out any argument having been submitted on the p01nt, even as it 
arose in the case the court .said: 

"* * * the plain language o·f section 3653 (Code 1919, section 
6562) exempts to the widow in every case, whether the estate 
he solvent or uot, the articles enumerated in section 3650 ( Code 
1919, 'section 6552)." (Parentheses ours.) 

It should be noted however that there had been no testamentary 
disposition of the articles sought to be exempted in this case, and 
so as to the particular point we consider the case is not authority. 

1 29 C. J. 883. 
' Murphy i,. Richmond (1910), 111 Va. 459, 69 S. E. 442. 
3 Riggan's Adm'rs v. Riggan (1896), 93 Va. 79, 24 S. E. 920. 
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Enough perhaps has been said to show that doubts surround the 
use of this word '1ab'solute," and the difficulty encoui1terecl in fath­
oming the 'legislative intent. Two Circuit Courts at least have 
held that this word defeats an attempted testamentary disposition 
_of the property of the husband. If this was the intention of the 
legislature they have amended the act on distributions by one word 
in the Homestead Act. If it is not, at their next session they 
should clarify their meaning. This is all the more important as 
the amounts · involved are so small, that important as they may be 
to the unfortunate litigants, they will probably never reach the Court 
of Appeals for a final determination of the point involved. 

Warr en ton, Va. 
NET.,SON FELL. 

AvoP'l'BD CnrLDRJ.W As "IssuE" UNDER 'l'HE Ac'l' _oB' 1924 R:u:­
LA'l'ING TO Dowv:R.-The Virginia statutory provisions relating to 
dower were carried into section 5117 of the Code of 1919 in almost 
the· precise form they had maintained since the foundation of the 
Commonwealth. _ In this form they were substantially declaratory 
of the common law, moclificcl, of course, so as to permit the wife 
rights in equitable estates of the husband. 'I'his section was, how­
ever, amended and enlarged by the legislature at its session of 1922 1 

and 1924 2 so as to secure to the wife in addition to her life estate 
in one-third of the real property of which her husband had l~een 
lawfully seised during the coverture, dower in the remaining two­
thirds in the event of the husband dying wholly intestate or par­
tially intestate. subject in the former case to the claims of his credi­
tors and in the latter to the claims of both creditors and clevisees, 
provided in both cases that the husband die without issue. 

There arises under the present statute the question as to the ef­
fect of adopted children upon the wife's right of dower. Should 
the term "issue" be held to include such children and there be no 
child of the husband other than an adopted one, the widow, by the 
terms of the statute, would be dowable in but one-third of the hus­
band's realty ( other requisites of dower existing), whereas should 
they be held excluded by that term, she would be clowable in the re­
maining two-thirds, subject to the claims of the husband's creditors 
or to those of both creditors and clevisees in the cases oi· whole or 
partial intestacy respective'ly, as provided. An interesting matter of 
statutory construction is thus presented. 

Tl~~ status of adopted children is one of very ancient origin, exist­
ing in Biblical times, 3 and developed to a high clegre~ by ,the Greeks 
and Romans. Provisions for the· adoption of children were incor­
porated in the Code of Justinian 4 and subsequently took their place 

1 .Acts of Assembly, 1922, p. 860. 
' Acts of Assembly, 1924, p. 460. 
8 Romans, 8 :15, 9 :4. 
' SANDARS, J Ui,'J'INIAN (Am, Eel.), 103, el seq. 
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in the jurisprudence of all countries in which the civil law was en­
forced. 5 

The status of the adopted child was, however, unknown to the 
common law,o and in common law: jurisclicti_01:s. it is one of compara­
tively recent legislative origin. It_ was imtial~y engraftecl upon 
our jurisprudence through the mec~1um of special enactr~1ents'. a~cl 
subsequently by general statutes believed at pi:es~nt to be 111 force 111 
each of the United States. To determine the 111ciclents of that status 
therefore, the intent or the legislature mt:st in all cases govern, and 
when not clearly expressed in the adoption statutes, _those_ statutes 
are to be construed in-the light of the civil law as an me! to mterpre-
tation. 7 • 

In Virginia, however, there. is no r~ecessity of reso1:t. to. such _ex­
ti-insic aid. The statute of this state 1s clear and explmt_ msofat as 
it sets forth the incidents of the status it creates. It provides that : 8 

" * * * such child shall from and after the entry of the inter­
locutory order, herein provided for, be to all intents a:1cl Pt:r­
poses, the child and heir at law of _the person so acloptmg him 
or her unless and until such order is subsequently revoked, en­
titled to all the rights ~me! privileges and subje~t to all the ob­
ligations of a child of such person begotten 111 lawful wed-
lock * * *." 

What then is the effect of adoption upon the rights of the wife 
under the present dower stat~1te? ~lthougl: the clecis!on~ of one 
state in matt~rs of statutory co_nst:·t:ct10n are 111 no way bu:clmg_ UJ?On 
the courts of another, 0 the JUcl1c1al attempts to rec.onclle s11111lar 
statutes of adoption with those of dower and descents 111. nmnbers ~f 
the several jurisdictions, renders instructive the conclus10ns of their 
courts. 

Adoption statutes may be cliviclec~ into two classes :_ ( 1 ~ Those 
requiring the wife's consent to aclopt10n and (2) those _m which such 
consent is unnecessary.lo Clearly where her consent is unn.eces9ary 
and where, in addition, it has not been given, her property rights, 
even though inchoate as in the case of dower, _should n_ot be affecte~l 
by the ex parte act of the husband 111 adoptmg a chtlcl.11 Yet 1t 
would seem that where the child had been adopted by the husband 
prior to the coverture, the wife cannot complain that her rights 

' Vidal v. Commagere ( 1858), 13 La. Ann. 516. 
0 Vidal v. Commagere, su.pra., note 5; Markover v. Krauss ( 1892), 132 

Incl. 294, 31 N. E. 1047, 17 L. R. A. 806; Villier v. Watson. ( 1916), 168 Ky. 
631, 182 S. W. 869; State v. Yturria (1918), 109 ~'ex 280, 294 S. W. 315, 

7 Vidal v. Commagere, s11,pra, note 5; Humphries~- Davis (1884), 100 
Incl. 274, 50 Am. Rep. 788; Batchelder v. Walworth ( 1912), 85 Vt. 322, 82 
Atl. 7, 37 L. R. A. (N. S.) 849, Ann. Cas. 1914C, 1223; Clark v. Clark 
(1913), 76 N. H. 551, 85 At!, 758. 

8 Acts of Assembly, 1922, p. 841. 
0 Morse v. Osborne (1910), 75 N. H. 487, 77 At!. 403, 30 L. R. A. (N. 

S.) 914, Ann. Cas. 1912A, 324 . 
10 Atchison v. Atchison's Ex'rs ( 1890), 89 Ky. 488, 12 S. W. 942, 11 Ky. 

Law Rep. 705. • 
11 Stanley v. Chandler (1881), 53 Vt. 619; Mc Cann v. Daly ( 1912), 168 

Ill. App. 287. But see Power v. Hafley ( 1887), 85 Ky. 671, 4 S. W. 683. 
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were subsequently affected thereby. 12 And when the child was 
adopted during a prior coverture, it has been held entitled to all 
rights and privileges against a subsequent wife of the adopting 
parent as if a child of the prior marriage. 13 

The cases under general statutes of adoption as distinguished 
from those construing special legislative enactments have very uni­
versally held that adopted children are included under the term "is­
sue." 14 It has even been held that children adopted during a prior 
coverture fell within the statutory expression, "children by a former 
wife." 15 

This decision, weakened by the dissenting opinions of two of the 
five 'justices, illustrates the extent to which the courts proceed in 
attempting to reconcile the adoption statutes with the phraseology of 
the statutes of dower and of descents. The vigorous dissenting 
opinions in this last case were, however, subsequently followed by 
the New Hampshire court, in which jurisdiction, it would seem, 
"issue by the wife" was the language of the statute.16 The latter 
case has been cited as holding that the term "issue" in a statute does 
not include adopted children. 17 If it so decides, as is doubtful, it is 
directly opposed to the great weight of authority. 

However, as has been stated, the holdings of other courts have lit­
.· tle weight in this jurisdiction upon a matter of purely statutory con­

struction. In view of the total lack of imperative authority argu-
men,t on principle only may properly be advanced. . 

Let it be conceded that the term "issue" as used in the Virginia 
dower statute does not include adopted children. Let it be then as­
sumed that in a given case there be no child born of the marriage. 
Then should a child be adopted during the coverture, the wife would 
nevertheless upon death of the husband take, in addition to her one­
third do;Ver i~1 the remaining tw?-thirds of the husl?and's real prop­
erty subject, 111 the case of total mtestacy, to the claims of his credi­
tors alone, and in the case of partial intestacy to the claims of both 
creditors and devisees, there being, e,v hypothese, no issue. Yet if 
there had been a child of the wife by the husband born alive during 
the covertnre, or had there been a child of the husband born during 
a former marriage, the widow might claim but one-third the child 
succeeding to the residue under the statute of descents. ' 

• 12 ,Appe~l of Rowan, ( 1890), 132 Pa. St. 299, 19 At!. 82; Atchison v. Atch­
ison s Ex rs, sitpra, note 10; Lee v. Bermingham (1916), 199 Ill. App. 497. 
But see_ Isenhour v. Isenhour ( 1876), 52 Ind. 328. 

13 Moran v. Moran ( 1899), 151 Mo. 558, 52 S. W. 378 · In re Moran 
( 1899), 151 Mo. 555, 52 S. W. 377. ' 

" Drain v. Violett (1867), 2 Bush Ky., 155; Newman's Estate (1888) 75 
Col. 213, 16 Pac. 887, 7 Am. St. Rep. 146; Atchison v. A'tchison's E;_'rs, 
supra, note 10; Buckley v. Frazier ( 1891), 153 Mass. 566, 27 N. E. 768; 
Batch.elder v. Walworth, supra, note 7. 'l'he peculiar wording of the Texas 
adopt10n statutes has led to opinion,s in that state in conflict with the views 
herein expressed. See State v. Yturria, supra, note 6; Harle v. Harle ( 1918), 
109 1'ex. 214, 204 S. W. 317. 

" Markover v. Krauss, supra, note 6. 
10 Morse v. Osborne, supra, note 9. 
17 Harle ~1. Harle, supra, note 14. 
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, 'l'herefore, if the hypothesis be valid, that the wor4 "issue" does 
not include adopted children, there is obvious, a pronounced discrim­
ination between adopted children and children of the marriage, or 
of a former marriage. 

Let this conclusion be read in the light of the adoption act, which 
provides "that such (adopted) child shall * * * be to all in­
tents and purposes the child and heir at law of the person so adopt­
ing him or her * * * entitled to all the rights and privileges 
* * * of a child of such person begotten in lawful wedlock 
* * *." 1 s There could then be revealed no greater repugnancy 

18 Acts of Assembly, 1922, p. 841. · 
between the two statules. 

In matters of statutory construction there is the inescapable pre-
sumption that the various sections of a code were intended to har­
monize rather than to conflict. In order to reconci 1e the Virginia 
statute of adoption with that of dower, it is essential that the term 
"issue" as used in the latter be so construed as to include adopted 
children. And this scope, it is submitted, is to be necessarily and 
properly given to that word, 

L. R. C., JR. 
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BOOK REVIEWS 

BLACK ON BANKRUP'l'CY. By Henry Campbell Black. (St. Paul: "vVest 
Publishin,g Company, 1924, pp. xv, 905.) 

This is a Hornbook with the usual advertised merits of its type, but, in 
the opinion of the reviewer, deserving a more unfavorable review than the 
average Hornbook. In common with entirely too many modern textbooks, 
this 011,e gives the impression of having been rather hastily compiled, to rely 
for its sale more upon its timeliness, perhaps, than upon its intrinsic value. 

\Vhile one cannot fairly expect in a Hornbook the reasoned consistency of 
a Bishop, a Wigmore or a Minor, Mr. Black's work presents some incon­
sistencies which seem quite un,parclonable, For instance, one might reason• 
ably be surprised and disappointed to find a black-letter statement on page 
100 that "where partners are separately in bankruptcy, but not the firm, their 
discharge will not release them from firm debts," and certainly one is en­
titled to a distinct shock when he finds on page 728, in, equally prominent 
black-letter, that "one adjudged bankrupt mc\Y, by proper proceedings, ob­
tain a discharge not only from his individual debts, but also from those of 
a firm in which he is a member." Considering the fact that each partner is 
liable in solido for the firm debts, that such debts are both provable and al­
lowable against his individual estate, though subject to the priority of his 
individual creditors, and that they are not by section 17 excepted from the 
operation, of a discharge, one might agree with the latter statement. Surely 
there can be no justification for both, where they appear in categorical form, 
in different parts of the book, and without even a cross-reference to sug­

gest a contrary view. 
On, the same page (728) where the author corrects, without cross-refer­

ence, the earlier mis-statement as to the effect of an individual discharge on 
the partnership debts of the bankrupt, he is guilty of another serious error 
in stating that "the discharge of the firm, where the. partners are not sev­
erally adjudicated bankrupt, does not release them personally from the part­
nership debts." The statement of such a doctrine would seem ·to indicate a 
failure properly to un,clerstancl the reasoning of the Supreme Court in Fran­
cis v. M cN eal, 228 U. S. 695, and to ignore the pertinent logic of Mr, Jus­
tice Holmes' observation that "it would be a third incongruity to grant a dis­
charge in such a case_ from the debt considered as joint, but to leave the same 
persons liable for it considered as several." 

In a volume published in 1924, and purporting to carry citations brought 
clown to the close of the year 1923, on,e might fairly expect to find cited to 
that elate all the later decisions by which the Supreme Court of the United States 
has settled many importan,t problems on which the lower courts had been 
in conflict. Yet, to give but one example, the reviewer sought in vain for 
any trace of Williams v. United States Fidelity & Gitaranty Co. (1915), 236 
U. S. 549, in the author's treatment of the effect of the discharge of a bank­
rupt principal upon the claim of his surety for indemnity, where the contract, 

·•_ r 
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to secure which the surety bond was given, was broken prior to the petition 
in bankruptcy, but where -the surety did not pay the consequent damage until 
after the petition. The Williams case may be cited somewhere in Black on 
Bankruptcy, but there is no table of cases, ai1cl a diligent use of the index 
furnished failed to lead the reviewer to the case sought. 

In spite of its deficiencies, Black on Bankruptcy may furnish a valuable 
"jumping off place" to one ui1clertaking to run clown a point in bankruptcy. 
It covers a lot of ground, carries a complete appendix including the Gen,eral 
Orders and Forms, and cites a great many cases, perhaps too many, when 
one considers the fact that many of the earlier citations might well be dis­
pensed with by the substitution of a later and more authoritative list. 

GEo. B. EAGER, JR. 
University, Va. 

THE LAW :-BUSINESS OR PRol!ESSION? Revised Edition. By Julius Henry 
Cohen. (New York:· G. A. Jennings Compan;y, 1924, pp, xviii, 513.) 

Although in the eight years that have succeeded the first publication of 
this well-known and interesting boolc, it has acquired a large circle of read­
ers in the profession, and though the author has made no material changes 
in this, the second edition, it would seem that as a consequence of the im­
portance of the subject more than a mere notice shonlcl be given Mr. Co­
heq's able work. 

Most of us have a firm confidence in our intuitive ability to distinguish 
between what is ethically i-ight and what is ethically wrong, and so are dis­
inclined to seek support in the popular manuals of morality. Yet it is doubt­
ful-to say the least-whether in close cases our consciences may not fre­
quently need rein,forcement from reason and authority. The line separating 
the false from the true is often, vague and meandering, 01;ly too generally the 
customs of the local Bar may be lax and always self-interest is powerful 
-;incl not easy to be withstood. In such circumstances a man may well require 
help if he would keep to the narrow path. This help, both moral and di~~ 
lectical, may be found in the book under review, a11d it would seem the re­
viewer's duty, as a member of the Bar, to inform as many of his fellow 
practitioners as he can where such help is to be found, 

Nor is The Law-Business or Profession!' of interest to the Bar alone. 
The lawyer, as Mr. Cohen demonstrates, has another and a higher duty than 
that so tritely expressed by the term service, i. e., service to his client. On 
the co11trary, the lawyer is before everything else a public servant, he is a 
sworn officer of the court and thus subject to a twofold responsibility. In 
the interest, therefore, of a speedy and equitable administration of the law, 
the Bar must be under the control of an educated public opinion. Of such 
education the reviewer knows of no handier source than is the book now be­
fore him. The layman will not find in it the uncouth learning of Coke nor 
the austere 'elegance of Blackstone. The authors' style is on the con,trary 
easy, familiar-the censorious · might say too f,;imiliar, non-technical, and in 
short admirably adapted to lay comprehension. In this book the untrained 
reader will find matter entertaining as well as instructive. The reviewer has, 
therefore, n,o hesitation in recommending a careful perusal of its contents 
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to all those public spirited citizens who desire to be well informed in mat­
·ters of general . import. 

A brief summary of what Mr. Cohen has included in his little book will 
not here be out of place. After a preliminary explanation of what is in­
volved in. that supreme penalty for professional mis.conduct, disbarment, by 
which the author gives pungency to the whole busin,ess, he goes on to de­
scribe the Bars of vadous nations, both past a1~I present. He shows that 
in many of them, such as those of ·France and England, the standards both 
for administration and for behavior after administration, are much higher 
than they are it~ the United States, this circumstance being caused by the 
greater pervasiveness of the guild idea in those countries. This account is 
followed by a short history of the growth of the various American bar as­
sociations, with. particular i"eference to the work in the City of New York. 
We are then given an illumin,ating discussion and exposure of the evils of 
advertising by lawyers, of fee splitting with non-professional collection and 
bankmptcy agencies. A matter here included and of particular interest to 
Virginia lawyers is the author1s story of the campaigns in New York and 
Missouri against the practice of law by and for incorporated trust companies 
who advertise their legal facilities. This main part of the book is followed 
by a postscript detailing the progress of the Bar from the ethical point of 
view since the first edition in 1916, an,d by lengthy appendices setting forth 
the answers of the New York Committee on Professional Ethics, the canons 
of the different associations and an exhaustive brief on what constitutes the 
practice of the law in the eyes of the law. The whole book being covered 
by a complete index, is available for reference purposes. 

Needless to say, the author, as might have been expected of a lawyer, has 
fully supported his thesis with citation/>, These are not only to be reported 
cases and recognized authorities, but as well to the current literature pertain­
ing to the general subject. 

At one time the book under review was somewhat imperatively urged as 
parallel reading on the class in legal ethics at the University of Virginia. 
It' would seem well for this practice to be continued not only at the Un,i­
versity, but also at the other schools of law throughout the .country. 

Richmond, Va. 
Lr1v1•r;1,:1'0N M. WICKHAM, 

ADVERTISEMENTS 

Important Legal Literature 
for Collateral Reading 
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LITTLE, BROWN AND COMPANY 

HOLDSWORTH'S HISTORY OF ENGLISH LAW, in seven vol­
mnes. Price $42.00. (Volumes 1-6 now ready.) 

' WARREN'S SUPREME .COURT IN UNITED STATES HISTORY. 
Three volumes. Illustrated. Price $18.00. This classic was awarded 
the Pulitzer Prize of $,2,000 for the best book of 1922 on United States 
History. Now in sixth printing. 

E!SSA YS IN ANGLO-AMERICAN LEGAL HISTORY. Three vol­
umes. Price $15.00. Consisting of essays on historical aspects of le­
gal topics, compiled by a committee of the Assooiation of American 
Law Schools, under the supervision of Dean John Henry \iVigmore. 

CONTINENTAL LEGAL HISTORY SERIES. In eleven volumes. 
Con1prising works by eminent European authors, translated and pub­
lished under the auspices of the Association of American Law Schools. 

. Dean John Henry \i\/igmore, Chairman of Committee. Eight volumes 
now ready. Particulars sent upon request. 

MODERN CRIMINAL SCIENCE SERIES. Nine volumes. Price 
$45.50. Comprising works by eminent European authorities, Trans­
lated and published under the auspices of The American Institute of 
Criminal Law and Criminology. Dean John Henry 'Wigmore, Chair­
man of Committee. 

KOCOUREK AND WIGMORE'S ;EVOLUTION OF LAW. Three 
volumes. Price $15.C·O. By Professor Albert Koconrek and Dean 
John Henry Wigmore. 
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AU for $8.25 and The Law Student and Picture of 

Our Lawyer Presidents 

Books of such value never before priced so low! Their like not to 

be found in le~al bibliograp)1y, The publishers of Corpus Juris-Cyc of­

fer them practically at cost 111 the interests of legal education, 

Any one of them will be sent postpaid on receipt of price as printed 

above; or all four for $8,25 postpaid with The Law Student for the 

year and picture of Our Lawyer Presidents. 

Sample Copy of The Law Student and descriptive folder sent free 

on request. 

THE AMERICAN LAW BOOK COMP ANY, 

272 Flatbush Extension, 

Brooklvn, New York. 
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Stockings 

Gloves 

INCORPORATED 1871 

LIFE .INSURANCE COMPANY OF VIRGINIA 
RICHMOND, VIRGINIA 

There is no better or surer way for a young man to create an estate for himself 

imm~diately than by investing in a Policy in the 

LIFE INSURANCE COMPANY OF VIRGINIA 

Issues the most liberal forms of ORD IN ARY Policies 

from $1,000.00 to $501,000.00, 

with premiums payable annually, semi-annually or quarterly, and 

INDUSTRIAL Policies from $12.50 to $1,000.00, 

with premiums payable weekly. 

CONDITION ON DECEMBER 31, 1923: 

Assets .. , .. , ....... , .................................... $ 36,916,·613.75 

Liabilitles ............ , . , ................................ , 312,373,207.24 

Capital and Surplus . , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4,543,406.51 

Insurance in Force ................ , . . . . . . . . . . . . . . . . . . . . 255,168,568.00 

Payments to Policyholders . , ........................ ; . . 2,6196;034,43 

Total Payments to Policyholders Since Organization ..... , .. $32,747,895.31\ 
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ADVERTISEMENTS 

UNIVERSITY OF VIRGINIA 
Charlottesville, Va, 

EDWIN A. ALDERMAN, LL. D,, President, 

Numerous buildings of classic architecture; beautiful grounds located in 
the foothills of the Blue Ridge; an athletic field of 21 acres and a concrete 
stadium seating 8,000. The University Gymnasium is the finest and largest 
in the South, 

Tuition in Academic Departments free to Virginians. All expenses re­
duced to a minimum. Loan Funds are available. 

The following departments are represented: 
I. The College. 

In the College, courses are offered i11 thirty or more subjects. By virtue 
of the elective system, the undergraduates can·select any one of a large num­
ber of liberal four-year courses, leading to the degree of Bachelor of Arts 
or (cultural) Bachelor of Science. 

Business and Commerce: A four-year program is offered in these sub­
jects, leading to the degree of B. S. in Commerce. 

Fine Arts: Courses are offered in Art and Music; also a four-year course 
in Architecture, leading to the degree o,f B. S. in Architecture. 

Additional Vocational Degrees: Four-year courses are offered leading 
to the degrees of B,S, in Chemistry, B.S, ih Biology, etc. 

VVomen are admitted as candidates for the above vocational degrees on 
special terms. · 
II. Department of Graduate Studies, 

This department offers opportunity for advanced instruction in the sub­
jects taught in the .College. The degrees offered are Master of Arts,. Master 
of Science, and Doctor of Philosophy. Open to men and women on same 
terms. 
III. Department of Engineering, 

Five distinct courses are offered, leading to degrees in Civil, Mining, Me­
chanical, Electrical, and Chemical Engineering a11d requiring for their com­
pletion four years each. Open to women on special terms. 
IV: Department of Law. 

The course covers three years of study, The Library facilities are ex­
cellent. Open to women on special terms. 

· V. The Department of Medicine. 
The course is a four-year one. The University Hospital is owned and 

managed by the University; advantages are given students of this depart­
ment usually enjoyed only by internes. Open to men and women on same 
terms. 
VI. Department of Education. 

Courses are offered for the degree of Bachelor of Science in Education. 
Gr.aduate work for the Master's Degree and the degree of Doctor. of Phi­
losophy. Women having credit for thirty session hours of academic work 
in a standard college admitted, providing they are twenty years of age. 
State teachers' scholarships are available for men; loan funds for both men 
and women. 
VII. The Summer Quarter. 

The Summer Quarter is divided into two terms of six weeks each and 
courses are offered for College credit. Degrees conferred for summer work 
on men and women. The Master's Degree may be obtained in three sum­
mer quarters. Courses are offered to meet entrance requirements or to ab­
solve conditions. In addition to these, numerous courses are given for the 
professional training of elementary teachers, high-school principals, high­
school teachers and school administrators. 

For further information concerning the admission of women, catalogue, 
announcements, etc,, address: · · 
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ADVERTISEMENTS 

AN INDISPENSABLE SERVICE 
FOR VIRGINIA LA WYERS 

(1) All citations to Virginia cases as cited in the Virginia Appeals 
and Special Appeals Reports (previous to the publication of the Official 
Reports), Virginia and Vi/est Virginia Reports,· Unite~! States Supreme 
Court Reports, Federal Reporter and notes to the Annotated Reports 
System. 

(2) Affirmances, Reversals and Dismissals of all Virginia cases by 
the United States Supreme Court. 

(3) Completely Annotated. 

(4) Cross-references to the Southeastern Reporter and Annotated 
Reports System. 

(5) All citations· to the Virginia Constitutions, Codes, Laws, Acts 
of Assembly and Court· Rules as cited in the Virginia Appeals and Spe­
cial Appeals Reports (previous to the publication of the Official Re­
ports), Virginia Reports, Southeastern Reporter (Virginia cases), United 
States ·supreme Court Reports and Federal Reporter. 

(G) Amendments, Additions, Repeals, etc., by subsequent Acts of 
the Assembly. 

SHEPARD'S VIRGINIA CITATIONS ..... , , . , ........... , .. $20.00 

Cumulative Supplements, per year .................. , ...... ,.... 7.00 

Established THE FRANK SHEPARD COMPANY Incorporated 
1873 1900 

Publishers of 

SHEPARD'S CITATIONS 
76-88 Lafayette Street New York, N. Y. 
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ADVERTISEMENTS 

Every Practicing Attorney 
and Every Law Student 

should of course have a thorough knowledge of the supreme law of 
the land. 

For a correct understanding of the various pro,,isions of the 
Constitution of the United States one must read in connection _there­
with the Courts' interpretation. 

The United States Supreme Court for one hundred and thirty­
five years has been searching out and declaring the meaning of the 
Constitution clause by clause, and this great body of judicial inter­
pretation is now presented in a most exhaustive and satisfactory 
manner in a three-volume set of about twenty-eight hundred pages, 
entitled 

THE CONSTITUTION AND THE COURTS 
In this set the Constitution is annotated clause by clause, and 

these annotations are right up to elate and exhaustive in the citation 
of cases. The holdings of the decisions are folly set forth, and 
copious excerpts from the opinions given. 

There is also a 200-page treatise on the Growth of the Constitu­
tion in the Fecl~ral Convention of 1787, giving the origin and growth 
of each clause from begitming to encl in the Conv-ention, • as well as 
a valuable monograph on Constitutional Construction and lnter­
pretation. 

This wealth of material makes the work an ideal one for acquir­
ing a thorough knowledge. of the Constitution and its practical 
application to everyday affairs, invaluable to the busy practitioner 
and student of the law. 

In three handy-size vohtmes, bound in fabrikoicl; the price is only 
$15.00 delivered. 

EDWARD 

Northport 

THOMPSON 

PUBLISHERS 

COMPANY 

New Yoi/'k 

.~-
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ADV J]J?7'1SBM JJNTS 

New 1924 Edition 

COOLEY ON TAXATION 
Bv TnoMAS M. CooL1W, LL. D. 

Fourth Edition by Clark Nichols of Publishers Staff 

4 Large Volumes $40.00 
C OOLEY has been quoted by the courts more than all other 

books on taxation combined~the standard authority on tax­
ation since 1876. Cooley first laid clown many of the rules of 

taxation now adopted by the courts and has had a greater influence. 
on decisions of the courts than any other writer. No statement of 
the law of taxation laid clown by Judge Cooley, whether based on 
decisions of the courts or merely his views, has been criticised or 
dissented from by the courts in all the years since the first edition 

in 1876. 

CALLAGI-IAN & COMPANY 
Established 1864 

401-409 East Ohio Street, Chicago 
198 Broadway, New York 

UNIVERSITY SHOP 
COMPLETE OUTFITTERS FOR MEN 

Langrock Clothes "At the Corner'.' Boyden Shoes 

Keller & George 
JEWELERS 

Irving-Way-Hill Company 
(Incorporated) 

528-530-532-534 East Main Street 

Charlottesville, Va. Auto Livery, Automobiles and 
Accessories 

GLASSES MADE TO ORDER 

Undertakers and Embalmers 

CHARLOTTESVILLE, VA. 

L ·1 , _ 1 es 
Equity Pleading and Practice, 3rd ed., 1922, buckram, pp, 363 ... , ...... , ... $4.00 
Notes on Equity Judsprude11ce, 3rd ed., 192.2, buckram, pp, 350 ...... , ..... $4.00 
Notes on Municipal° Corporations, 3rd ed., paper,. pp. 100, .... , ............ $2.00 
Notes on Negotiable lnstrurrients, 3rd ed., paper, pp. 100 .................. $2.00 

For sale by 

and 
GEORGE W. OLIVIER 

ANDERSON BROS. 
University, Virginia 
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UNION STATION RESTAURANT 
NAT MARTIN, Proprietor 

Good Food Good Service Clean Efficient 
MEALS AT ALL HOURS 

THE 
PEOPLES NATIONAL BANK 

Charlottesville, Va. 

Resources over $6,500,000 · 

"Nearly Fifty Years on the Path 
of True Banking" 

OLDEST LARGEST 

STRONGEST 

UNIVERSITY 
BILLIARD PARLORS 

If you play carom or pocket Billiards, 
play at the· University Billiard Parlors. 

Everything First-Class and 
Up-to-Date 

New Chancellor Building 

J. S. LaRowe, Proprietor 

HOTEL ROOSEVELT 
Sixteenth Street at V and W Washington, D. C. 

Superior Accommodations for Transient and Permanent Guests 
WARREN E. KRECHTING, Manager Reasonable Rates 

Conway Printing Co., Inc. 
Wingfield & Oliver 

BOOK AND JOB PRINTING 

423 East Main St. Telephone 482 
CHARLOTTESVILLE, VA. 

THE JEFFERSON 
Playing Masterpieces of the 

Screen 
Program Changes Monday, Wednes­

day and Friday 

THE LAFAYETTE 
High Class Photoplays 

Program Changed Daily 

Charlottesville's Only Complete Musical House 
Reproducing Pianos, Grand Pianos, Player Pianos, Organs, Phonographs 

String and Wind Instruments of All Kinds 
The Latest in Sheet Music, Player Rolls and Records 

CARTER, "The Music Dealer" 
241i W. MAIN STREET PHONE 337 

'' 

ADVERTISEMENTS 

LUPTON'S RESTAURANT 
Steaks, Club Sandwiches, Chicken and Waffles 

REGULAR DINNER SERVED DAILY 
JOHN LUPTON, Manager. Open 7 A. M. to 2 A. M. 

Plumbing· and Heating LANKFORD'S 
118 W. Main St. Phone 974 

M. R. SMITH 
EVERYTHING IN FLOWERS 

Member Florists Telegraph Delivery 
Association 

Phone 477 Phone 476 

107 Fifth Street, S. E. 

HOLSINGER UNIVERSITY STUDIO 
HIGH CLASS PHOTOS 

Kodaks & Supplies Edison Phonographs Kodak Finishing by Professionals 
"There Is a Difference" 

J. B. & W. H. WOOD 
INCORPORATED 

Clothiers 

CHARLOTTESVILLE 
VIRGINIA 

THE GOOD ONE 

MODEL STEAM LAUNDRY 
Charlottesville, Virginia 

PHONE 250 

UNIVERSITY BARBER SHOP 
4 EXPERT BARBERS 

We Cater to the Student Trade 

Next to LaRowe's Pool· Room 
Prompt and Polite Attention 

Shoe Shine S. J. CARTER, Mgr. 

GEORGE W. OLIVIER 
UNIVERSITY BOOKSTORE 

fy.[aiL Orders Promptly Att~nded to for 

Prof. Lile's Notes on 
EQUITY JURISPRUDENCE 
MUNICIPAL CORPORATIONS 
NEGOTJ;ABLE INSTRUMENTS , 
EQUITY PLEADING AND PRACTICE 
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ADVERTISEMENTS 

ANDERSON BROS. 

LAW NOTES OF ALL 

UNIVERSITY PROFESSORS 

JEFFERSON NEWS STAND 

Brunswick Radiolas and 

Records. 

Charlottesville, Va, Phone 737 

Hot Late Breakfast 

MEISTER AND SMETHIE 
LAW AND MISCELLANEOUS 

BOOKBINDERS 

Blank Book 
Manufacturers 

Paper 
Rulers 

RICHMOND, VA, 

Johnson's 
UNIVERSITY, VIRGINIA 

Established 1895 

Hot Late supper 
AT THE KITCH-INN 

HOTEL . R.OANOKE 
Roanoke, Virginia 

All the Comforts of Home Away from Home 

STANDING on a knoll, surrounded by a beautiful park with trees and flower beds and sweeping lawns of emerald velvet, IN 'rHE HEART OF A THRIV­ING CITY OF FIFTY THOUSAND, at the portals of the great Valley of Virginia, whose walls are formed by the All(lghanies and the Blne Ridge. 
ROANOKE'S LARGEST AND BEST HOTEL 

EUROPEAN PLAN 
200 Rooms, $1.50 to $3.50 · W. A. DAMERON 

Please mention THE REVIEW when dealing viith our Advertisers. 
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