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: Counc:lmember Smgled Ouf by D:sgrunfled Tenanfs on Rent Conirol

by Mlchelle Gotihelf -

Tenants in the fray against the

Long Beach City Council proposal

have pointed fingers at Counci]man

Michael Zapson, accusing - him of
- promoting his own agenda while

backing the council's proposal.

.. . The accusations have been called
 "unfounded” by, Zapson; a corpora—’f
- tion shareholder, “part owner of the’
Monroe;Beaéh Inc. apartments at-

270 Shore Road formerly the San

" Remo complex. He said he believes
insinuations have been circulating

 to abolish rent control regulations - 23 part of "premature” campaign fo

gain his council seat by one member

7 opposmg ‘the rent destablhzatmn
-‘proposal. - ‘
. Zapson sald rent control revula—,
' 'ons were:-‘fsl_f ted in_1992 by New

: ate ] omplex, and

‘f»sway eui);;ert-on‘ the proposal
’ 'Calhng Zapson's. involvement-"a -,

WHAT AN EGG-CITING DAY: It was a beautiful for egg hunting and.more than

1,000 participants enfered the Recreation Department's Annual Easter Egg -
Hunt. Pictured here are winners in the four-year-old race; left to right are,
Dayvon Merchant, »Chnsfricn Marquez, and Kara Munstetter. - Also pictured are,

the Easter Bunny, Schoo! Board member Norman Alpren, City Councilman
‘Michael Zapson, Dotlie Baralsccﬂe cnd Randy Dodd, assistant supenm‘endem‘
of recreation. .

market value. "When I said T
“would be unaffected regardless of
the dec1510n L meant it,” Zapson
Said. e S

At press tnne, he said he was
mulhng over: Whe'ther to recuse
_ himself on the issue: - :

But John Kulik, a representative
of the’ Assoc1at10n of San Remo

Tenants (ASRT) and a renter of a. )

£~,' lnterest“ Kuhk c1ted

: Mumc:lpa liaw wntten in- reference
to certain interests prohlblted

states, "No member of the govern-

its ‘Annual
Kennedy Plaza. This year's show

" will be held on June 15 and 16, and is
_being co-sponsored by the Long

Beach Public Library. .

~ City Councilman and hlgh school -
art teacher Joel Crystal, joins a show -

committee comprised of Eric and
Heady Page of Follow Your Art

_Gallery, and Bob Krauss, a local

artist, who are all working to make

_this event more successful than the
: * make an appointment for the com-

‘mittee to view individual works of

prevmus year. .

The committee invites artists to
present and sell their creative
works, - including oil pamtmgs,
acryhcs, watercolors, pastels, mixed

ing board, of a mumc1pa11ty shall

‘have any interest in the develop-

ment or operation of any real prop-
erty ‘located within Nassau
County.” .

"We want to get the word out," -

" Kaulik said. "We believe Zapson
~has no interest in protectmg resi-

dents, but wants to give landlords a
way o’ produce larger proﬁts when
hey sell  their  ‘build-
ings. .Buﬂdmgs ‘willssell -for higher
amounts .once they are no longer
-regulated.” e _
Kulik sa1d ‘he’ feeis ornce - the
Emergency Tenants. Protection Act

(EPTA) is removed, the landlords
'w111 begin to harass tenants whose

“Continued on Page 3

Art Show Plans in the Works |
Gty of I.ong Beach Begms Preparation for Annual Event

Attention local arhstsf The City .
of Long Beach is once again holding’
‘Fine Arts Show in"

media, drawings, prints, sculpture,
and photography, to an audience of
thousands who are expected to at-.
tend the two-day show.

First Place and Honorable Mentlon

-awards will be given in different
mediums. In addition, several orga-

nizations have contributed $2,000 in
Purchase Awards. A 15 foot space in
the show costs. $50 and applications
are available by contacting Eric or

"Heady Page at 431-6262, between 9
am. and 5 p.m. Artists are required

to send in slides of their work or

art.
All proceeds collected cover the

- show advertising and awards. -

Cifts e I

©
103 Maia St.; East Rockaway
' 593-5625

! 2 Doors Down From Golden Coach Diner
{Diagonally Across From Foodiown)

| 11 Extra Spegial Watch Batteries |}

‘ iNo Limit $ 1 99 ‘ i

Jnstalied
L wcoponony. |
§ s WE BUY GOLD & DIAMONDS » i
* LICENSED & BONDED *

Al Ma]or Credit Cards Accepled

Baldwin -
546-0300

TRUMP TRAVEL #1 WAU-PAPER
Y e & HOME CENTER
Fo 25 % OFF /"

WALL COVERlNG

(Not to be combined with any other offer}
BB BELE RGBT

#1 WALLPAPER & HOME CEMTER
{1 2914 LONG BEACH RD., OCEANSIDE

| All Makas s

All Models
NO CHARGE

VCR ’m:mnsﬁ -

1f We Can't Repdir It |

"7 ": zo%#ﬁ?rﬂ'rﬂ:? AD|

A HOME SERVICE AVAILABLE
¥ PICK UP & DELIVERY AVAILABLE

A1 RIVOLI « 7634545 -

2983 LONG BEACH RD., OCEANSIDE

- Comner Park Aveme and ﬁaﬁtk Rood
Baking the BEST bagels |
- in Rockville Centre |
- for over 28 years
Buy 12 Bagels Get 3 FREE

594-WALL 7}




‘Agreement on New LB Bunldlng

by Michelle Gotthelf
The Long Beach City Council has
agreed to pay $200,000 to acquire
the South Shore Foods, Inc. build-
ing on West Pine Street to serve as
a city warehouse and to centralize

»vdepartments outside Clty Hall.

An agreement by building owner
and Long Beach resident Helen
Rotkowitz to sell for a price City

' Manager Edwin Eaton called "a

steal,” coupled with the location of
the property, 100 West Pine St. and
National Boulevard, led the coun-

" cil to decide to purchase without
reservation, Eaton said. He added:
that because the commercial build-

ing stands next to” another city-

owned building, when the facility .

begins to house outside depart-
ments, such as acting/as a home-
base for Long Beach lifeguards, the
location will be convenient for city
workers who must travel from

building to building.
" Eaton said it was imperative the'

city find a home to warehouse its
lifeguard equipment. With the
beach and boating season just

around the corner, -the building's
acquisition comes in the nick of -
- time, months after the city sold its

former ‘“storage - fac111ty at
Lafayette ‘Boulevard ‘and ‘the

‘ Boardwa]k

The $200, OOO cost for the

hcommercral building includes prop-

‘Wednesday, April 24th .-
Thursday, April 25th
Friday, April 26th

erty and furnishings, but not the -
cost of title charges and closing
adjustments. The city will not have
to renovate or refurbish the build-

.ing, -Eaton said, because its

condition will suit the city's needs,

allowing for space to house its -

traffic division sign shop.-

'Put on a Happy Face For

"Bye Bye Birdie"

The Theatre Guild of Ocean51de

presents "Bye Bye Birdie,” in the
Merle Avenue School auditorium,

April 19, and 20, at 8 p.m. and April '

21,at2pm.
Ticket prices are $12.50 for. general

admission, with a $2.50 discount for

seniors and students (Fri., and Sun.,
performances only) Group sales are
available.

For further information call 867-
7011 or 594-2336. :

: Zapson Singled Out by

Disgruntled Tenants
Continaed from Page 1

rents are protected by the city's en-
actment of a Rent Decontrol ordi- .

- nance, which will be put in place

to protect only residents already
residing in the apartments.

Zapson said this argument is
valid, but maintains the policy has

been rewritten to include stricter
penaltles for landlords who are -
" charged with harassment

A CLINICAL AFFILIATE ar THE MOUNT SINAI HOSPITAL

In recognition of National Medical Laboratory Week, this -
important diagnostic procedure is our gift to you.- Please come

. right in. No appointment necessary. ‘

_ Remember; Cholesterol is a  fasting test. Please danot eat for
12 hours before. Medlcatwns however can be taken.

* Questions: call 897-1 095

\’ L vEA‘)_(‘[épfiaﬂd[ care / unique sezz‘mg

The 6tag6r6 & Backetagere of
Lynbrook High School
Present...

$6.00 at door

APRIL 24th, 25th & 26th, 1996 -
* 9:00am to'12:00 noon — at the Labomtory Convemence Center
309 West Park Avenue, I_ong Beach NY | -

“April 26th, 27th  8:00PM

April 25th
John Branciforte Auditorium
- Tickets: $5.00 in advance

2:00PM

For information: &87-0223

" Your name .

Address .

TO BE FILLED IN BY-THE LABGRATORY

: YOUR
GHOLESTEROL
- LEVEL

Please present this result to your physician for interpretation

3 s e
e SRS

Your Family Physician’s Name
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10-154.13 PARTIES GENERALLY 1 1014.01

p—
CPLR
§ 1014. Proposed intervention pleading.

A motion to intervene shall be accompanied by a proposed
pleading setting forth the ciaim or defense for which intervention is

sought.
e

SYNOPSIS

Former counterpart.

References.

Forms.

q 1014.01. Procedure in general.

q 1014.02. Time for intervention.

{ 1014.03. Timeliness of motion to intervene.

q 1014.04. Application to special proceedings and other courts.
Former counterpart:

E——

CPLR 1014 is the same as subdivision 3 of section 193-b
of the Civil Practice Aect, with omissions and minor lan-
guage changes that do not change the meaning. -

Reterences:

1962 Sen. Fin. Comm. Rep. 164; 1961 Sen. Fin. Comm.
Rep. 319-20; 5 N.Y. Adv. Comm. Rep. A-342 (Advance
Draft 1961); 12 N.Y. Jud. Council Rep. 227-28 (1946).

3B Moore's FEDERAL PRACTICE ] 24.12, 24.14, 24.16,
24.17 (2d ed.).

Key Nos.: Parties 43486, 48.

Forms:

See BENDER'S ForMS FOR THE CrviL PracTicE—CPLR,
Form No. 1014:1 et seq.

§ 1014.01. Procedure in general.

A person may intervene in a pending suit, whether as of
right or by permission, only on a timely motion made to the
court. The motion must be made in accordance with CPLR

(Rel.54-8/89 Pub.805)

et b M A1
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9 1014.01 NEW YORK CIVIL PRACTICE—CPLR 10-154 1

2214, and the motion papers must be served on aj] Dartieg
CPLR 1014 provides that the motion papers “shal] pe a(;
companied by a proposed pleading setting forth the claim 0;
defense for which intervention is sought.” Nearly all ¢y,

Ly
view this elause as mandatory and deny the motion Where ;(s)

proposed pleading is served.? The proposed pleading assigty

! See CPLR 2103(e), which provides in pertinent part that “[elach pa.
per served on any party shall be served on every other party whg hag ap.
peared, except as otherwise may be provided by eourt order.” See ajq,
e.g., Rozewicz v. Ciminelli, 116 A.D.2d 990, 990, 498 N .Y.S.2d 613, 614'
(4th Dept. 1986) (“In the absence of a timely motion made in accordangg
with CPLR 2214 and accompanied by a proposed pleading . . _ i was
error for Special Term even to entertain the request . . . to interveney)‘

2S’ee, e.g., Rozewicz v. Ciminelli, supra, n.1; Matter of Brooklyn Uniog
Gas Co. v. State Bd. of Equalization and Assessment, 101 A.D.2g 909
910, 475 N.Y.S.2d 608, 609-10 (3d Dept. 1984) (motion to intervene as of'
right denied, unless movant served proposed pleading on all partieg within
twenty days); Matter of Colonial Sand & Stone Co. v. Flacke, 75 AD2g
894, 428 N.Y.S.2d 55 (2d Dept. 1980) (Special Term “had no power” t,
grant motion to intervene, because proposed intervenor did not serve Pro-
posed pleading); Mohawk Maintenance Co. v. Drake, 29 A.D.24 689, 689,
287 N.Y.S.2d 124, 125 (24 Dept. 1968) (eourt was “without the power” t,
grant motion to intervene, because movant failed to serve Proposed pleag-
Ing; movant was granted leave to renew motion on Droper papers); Matter
of Carriage Hill, Ine. v. Lane, 20 A.D.2d 914, 249 N.Y.S.2d 455 (24 Dept,
1964) (“‘court has no power to grant leave to intervene where . . . the
prospective intervenors did not include in their motion Dapers a proposed
pleading’); Matter of Roxanne F., 104 Mise. 2d 680, 682, 428 N.Y.S94
853, 855 (Fam. Ct. N.Y. Co.), rev’d, on other grounds, 79 A.D.2d 505, 433
N.Y.8.2d 762 (1st Dept. 1980) ( granting motion for permissive interven.
tion, after having denied without prejudice earlier permissive-interven.
tion motion for failure to serve proposed pleading); 176 E. 1234 St. Corp.
v. Frangen, 67 Mise. 2d 281, 283, 323 N.Y.S.2d 737 , 139 (N.Y.C. Civ. Ct.
1971) (failure to serve proposed pleading “in itself requires denial of the
motion” to intervene); Moore v. Town of Oyster Bay, 29 Mise. 2d 169,
171, 211 N.Y.S.2d 858, 860 (Sup. Ct. Nassau Co. 1961); Matter of Virgo
v. Zoning Bd. of Appeals, 28 Misc. 2d 886, 887, 212 N.Y.8.2d 586, 587
(Sup. Ct. Monroe Co. 1961); Forker v. Royal Dev. Co., 189 Mise. 798, 801.
72 N.Y.8.2d 59, 61 (Sup. Ct. Monroe Co. 1947). But see Ryder v. Travel-
ers Ins. Co., 37 A.D.2d 797, 797, 324 N.Y.S.2d 804, 806 (4th Dept. 1971)
(movants sought intervention without serving proposed pleading, but
supporting affidavit “made very clear the proposed defense and appellant
was not prejudiced by absence of the pleading,” which movant later
served on it; held that Speecial Term, in the interest of justice, properly
exercised discretion in authorizing intervention); Matter of Estate of Ru-
bin, 19 Mise. 2d 631, 632, 190 N.Y.S.2d 469, 470 (Surr. Ct. Nassaun Co.

(Rel.54-8/89 Pub.805}
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10-154.15 PARTIES GENERALLY 9 1014.01

the court in determining whether intervention would satisfy
the standards established by CPLR 1012 or 1013, as the case
may be? The proposed intervention pleading is construed
with the usual reluetance to dispose of cases on the plead-
ings alone.® Intervention procedure thus differs from proce-
dure for CPLR 1007 impleader, under which the pleading is
served first and a court order is not required. This differ-
ence seems to reflect a reluctance to authorize a stranger to

1959) (proposed intervenor did not serve a proposed pleading, but court
“might waive the technical defect’ if motion papers disclosed movant’s
claim or defense). See also Fed. R. Civ. P. 24(¢), which provides in perti-
nent part that “[a] person desiring to intervene shall serve a motion to
intervene upon the parties . . .. The motion shall state the grounds there-
for and shall be accompanied by a pleading setting forth the claim or de-
fense for which intervention is sought.” See generally 3B Moore’s Federal
Practice 1§ 24.12, 24.14; 7C Wright, Miller & Kane, Federal Practice &
Procedure § 1914 (1986 and Supp. 1988). .

3 See, e.g., Sterling Nat’l Bank & Trust Co. v. Ambassador Factors
Corp., 86 A.D.2d 547, 548, 446 N.Y.S.2d 62, 64 (1st Dept. 1982) (in grant-
ing motion for permissive intervention, Special Term “had to find . . .,
implicitly, that a cause of action was stated. Otherwise, there would be no
reason for the [CPLR 1014] requirement that pleadings be annexed on a
motion for intervention’); Matter of Virgo v. Zoning Bd. of Appeals, 28
Mise. 2d 886, 887, 212 N.Y.S.2d 586, 587 (Sup. Ct. Monroe Co. 1967)
(“without the proposed pleading there is nothing from which the court
ean determine whether the required intervention would add any usefully
new matters to the record of the proceedings under review’). See also 12
N.Y. Jud. Council Rep. 228 (1946) (“‘purpose of . . . accompanying
pleading is to enable the court to determine whether the applicant has the
right to intervene, or, if not, whether permissive intervention should be
granted’).

4 See. e.g., Rovello v. Orofino Realty Co., 40 N.Y.2d 633, 634, 389
Y.S.2d 314, 315, 357 N.E.2d 970, 971 (1976) (“‘complaint should not be
dlsm.ssed on a pleading motion as long as, when the plaintiff is given the
benefit of every possible inference, a cause of action exists”). See generally
the discussion under CPLR 3211. See also, e.g., Beaumont v. Beaumont,
10 A.D.2d 920, 200 N.Y.S.2d 183 (1st Dept. 1960) (court was “dubious”
about whether proposed intervenor had any interest in property that
would survive 4z pendens, but affirmed order that granted motion to in-
tervene); Gross v. County Treasurer of Orange County, 19 Mise. 2d 738,
192 N.Y.S.2d 405 (Orange County Ct. 1959) (Attorney General’s motion
to intervene was denied because, as a matter of law, he could not establish
his claim).

{Rel.54-8/89 Pub.805)
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T 1614.01 NEW YORXK CIVIL PRACTICE—CPLR 104541
join a suit when none of the existing parties seeks the
stranger’s joinder.

When the court grants a motion to intervene, Whethey
of right or by permission, the intervenor becomes 3 pa o
for all purposes.® Accordingly, the intervenor is “at ]iberty
to participate in the litigation, and to take part in the I:y
ceedings incident thereto, and the case is open to [it] as to aoli
matters involved.”” In the unusual circumstance in Which
proposed intervenor is already a party, the motion to inte:

5 See, e.g., New York Cent. R.R. v. Lefkowitz, 19 A.D.24 548 548 2u1
N.Y.8.2d 114, 115 (2d Dept. 1963) (intervenors “have the same I'igh;” as
original parties to conduct examinations before trial and to invoke othep
pretrial procedures before action is placed on ealendar); Tru-Matie Mach,
& Tool Co. v. Bantz, 196 Misc. 82, 83, 91 N.Y.S.2d 414, 415 (Sup. ¢t
‘Westchester Co. 1949) (after the court grants motion to intervene, “m;
act or proceeding requiring the Court’s permission, after notice to al]
parties, or the consent of all parties, could be done or taken without notjee
to the intervening respondents or without their consent”’; held that party
ecould not file amended petition without notice to or consent of interve.
nors, even though original parties had stipulated to amendment before
court granted motion to intervene); Incorporated Village of Islang Park
v. Island Park Long Beach, Inc., 81 N.Y.S.2d 407, 409 (Sup. Ct. Nassay
Co.), aff'd, 274 A.D. 930, 83 N.Y.S.2d 542 (2d Dept. 1948) (defendant-in.
tervenor “has all the rights of a defendant in any action and is not 5 de-
fendant for . . . limited purposes™); See also 3B Moore’s Federal Prac-
tice 197 24.16-24.17; 7C Wright, Miller & Kane, Federal Practice &
Procedure § 1920 (1986 and Supp. 1988).

®12 N.Y. Jud. Council Rep. 228 (1946) (discussing former Civil Prao.
tice Act predecessor of CPLR intervention statutes). It has been held that
the intervenor may not participate in the suit until the court enters ap
order granting the right to intervene. See Brown v. Waryas, 45 Mise. 24
77, 78, 256 N.Y.8.2d 724, 726 (Sup. Ct. Dutchess Co. 1965). See also
United Baking Co. v. Bakery and Confectionery Workers’ Union, 257
A.D. 501, 506, 14 N.Y.8.2d 74, 81 (3d Dept. 1939) (intervenor may not
make motions “until it has been permitted to intervene’”). Where the Ap-
pellate Division affirms an order that denied a motion to intervene, the
proposed intervenor has no standing to appeal other parts of the lower
court judgment. See, e.g., Matter of Fink v. Salerno, 105 A.D.2d 489, 490,
481 N.Y.S.2d 445, 446 (3d Dept. 1984).

(Rel.54-8/39 Pub.50%)
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vene is denied.”

In deeiding whether to grant a motion to intervene, the
court may consider the prospect that the intervenor would
unduly complicate the litigation by involving new parties or
issues. If undue complication results after intervention has
been granted, the court may order a severance (CPLR 603)
or may drop one or more parties (CPLR 1003).2

Where the state is not a party to an action involving the
constitutionality of a state statute, CPLR 1012(b) grants
the Attorney Greneral the absolute right to intervene in sup-
port of the statute’s constitutionality. Where the state
Comptroller is not a party to an action involving public re-
tirement benefits or a public retirement system, CPLR
1012(c) grants the Comptroller the absolute right to inter-
vene. In either event, the public official must be notified of

7 See, e.g., Heitner v. Government Employees Ins. Co., 118 Mise. 2d 752,
753 n.1, 461 N.Y.S.2d 195, 196 n.1 (Sup. Ct. Nassdu Co. 1983), rev’d, on
other grounds, 103 A.D.2d 111,479 N.Y.S.2d 51 (2d Dept. 1984); Donas v.
European Am. Bank & Trust Co., 106 Misc. 2d 437, 439, 431 N.Y.8.2d
873, 875 (Sup. Ct. N.Y. Co. 1980) (denying motion to intervene because
proposed intervenor was already an interpleaded defendant).

8 CPLR 603 provides in full:

In furtherance of convenience or to avoid prejudiee the court may
order a severance of claims, or may order a separate trial of any
claim, or of any separate issue. The court may order the trial of any
claim or issue prior to the trial of the others.

CPLR 1003 provides in pertinent part:

Parties may be added or dropped by the court, on motion of any
party or on its own initiative, at any stage of the action and upon
such terms as may be just. The court may order any claim against a
party severed and proceeded with separately.

See discussion under CPLR 603, 1003. See also Fed. R. Civ. P. 42(b), 28
U.8.C., which provides in pertinent part:

The court, in furtherance of convenience or to avoid prejudice, or
when separate trials will be conducive to expedition and economy,
may order a separate trial of any claim, cross-claim, counterelaim, or
third-party claim, or of any separate issue or of any number of
claims, cross-claims, counterclaims, third-party eclaims, or is-
sues . . ..

Rule 42(b) is discussed in 5 Moore’s Federal Practice, ch. 42; 9 Wright
& Miller, Federal Practice & Procedure §6 2381-62 (1971 and Supp.
1988).

(Rel.54-8/89 Pub.305)
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the pendency of the action. See 9 1012.01, 1012.09
1012.11. * nd

€ 1014.02. Time for intervention.

CPLR 1012(a) and 1013 each requires that the motigy "
intervene be ‘“‘timely.” Because timeliness is a conditiop o
intervention, the court has a measure of diseretion evey
when intervention as of right might otherwise be appropy.
ate What qualifies as “timely” depends on the eireyy,.
stances of the particular case.!” Regardless of whether intey.
vention is sought as of right or by permission, “‘timelinegg
is determined on much .the same basis. For example, the
court may consider whether, at the time the motion is made
intervention would unduly confuse the issues or unduly de:
lay the suit or otherwise prejudice any of the - existing

9 See, e.g., Matter- of Buffalo Mall, Inc. v. Assessor & Bd. of Review,
101 A.D.2d 701, 475 N.Y.S.2d 812 (4th Dept. 1984) (affirming order that
denied motion to intervene as of right as untimely because motion was not
made until after the parties had reached a settlement in a proceeding com-
menced ten years before the settlement was approved; proposed intervenor
admitted that it had received actual notice of the proceedings eight years
before moving); Krenitsky v. Ludlow Motor Co., 276 A.D. 511, 513-14, %
N.Y.S.2d 102, 10405 (3d Dept.), appeal dismissed, 301 N.Y. 609, 93
N.E.2d 497 (1950) (after disclaiming liability and refusing te defend ae-
tion, insurance eompany moved to intervene as of right after entry of
judgments; motion held untimely because company ‘“not only had full op-
portunity from the very outset to participate to the full extent which it
now desires, but it was urged to do so, and consistently refused through-
out the entire progress of the litigation until after judgments were en-
tered”’); Forker v. Royal Dev. Co., 189 Mise. 798, 801, 72 N.Y.S.2d 59, 61
(Sup. Ct. Monroe Co. 1947) (denying as untimely motions to intervene as
of right because proposed intervenors failed to move for more than a year
after learning of commencement of the action).

10 Spe, e.9., Matter of Fink v. Salerno, 105 A.D.2d 489, 490, 481
N.Y.S.2d 445, 447 (3d Dept. 1984) (‘*“Whether there was undue delay de-
pends on the facts and circumstances of the case.’”); Krenitsky v. Ludlow
Motor Co., 276 AD. 511, 513, 96 N.Y.8.2d 102, 104 (3d Dept. 1950), ap-
peal dismissed, 301 N.Y. 609, 93 N.E.2d 497 (1950) (“Legislature intended
the court to determine, under any given eircumstances, the timeliness of
the application-to intervene™).

(Rel.54-8/89 Pub.308)
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arties." “Absent a showing of prejudice resulting from de-
lay in seeking intervention, the motion should not be denied
g8 untimely.’”z

q 1014.03. Timeliness of motion to intervene.

A motion to intervene may be timely even if the motion is
not made until after trial, after entry of judgment, or even
on appeal or after the order determining an appeal.” On oc-

1 See, e.g., Matter of Ginsberg v. Lomenzo, 23 N.Y.2d 94, 295 N.Y.S.2d
475, 242 N.E.2d 734 (1968). rev’g, 30 A.D.2d 982, 294 N.Y.S.2d 210 (3d
Dept. 1968) (reversing order that denied motion to intervene for untimeli-
ness; held that the motion should have been granted as a matter of law, in
part because there was “‘an absence of any prejudice’” to respondent See-
retary of State, who did not oppose the motion); Matter of Norstar Apart-
ments, Inc. v. Town of Clay, 112 A.D.2d 750, 751, 492 N.Y.S.2d 248 (4th
Dept. 1985) (rejecting the contention that motion to intervene was un-
timely, because “[n]o showing has been made that intervention will un-
duly delay the trial or other disposition” of the proceedings); Matter of
Fink v. Salerno, 105 A.D.2d 489, 490, 481 N.Y.S.2d 445, 447 (3d Dept.
1984) (affirming denial of would-be candidates’ motion for permissive
intervention, which was made the day before trial, because of the “expedi-
ency with which election cases must be handled”); Hampton Heights Dev.
Corp. v. Board of Water Supply, 136 Mise. 2d 906, 913, 519 N.Y.8.2d
438, 444 (Sup. Ct. Oneida Co. 1987) (motion to intervene was timely when
made almost immediately after service of papers in instant action, though
after earlier case had been settled).

12 Matter of Norstar Apartments, Ine. v. Town of Clay, 112 A.D.2d 750,
751, 492 N.Y.S.2d 248, 249 (4th Dept. 1985), citing Treatize. See also Mat-
ter of Ginsberg v. Lomenzo, 23 N.Y.2d 94, 295 N.Y.S.2d 475, 242 N.E.2d
734 (1968), rev’y, 30 A.D.2d 982, 294 N.Y.S.2d 210 (3d Dept. 1968) (re-
versing order that denied motion to intervene for untimeliness; held that
the motion should have been granted as a matter of law, in part because
there was ‘““an absence of any prejudice” to respondent Secretary of
State, who did not oppose the motion).

3 See, e.g, McDermott v. McDermott, 119 A.D.2d 370, 374, 507
N.Y.8.2d 390, 394 (2d Dept. 1986) (exercising discretion to permit inter-
vention on appeal); Civil Serv. Bar Ass’n v. City of N.Y., 64 A.D.2d 594,
407 N.Y.S.2d 160 (1st Dept. 1978) (granting motion to intervene made
after passing of time to appeal from judgment confirming arbitrator’s
final supplemental award), citing Treatise; Auerbach v. Bennett, 64
A.D.2d 98, 105, 408 N.Y.S.2d 83, 86 (2d Dept. 1978), modified on other
grounds, 47 N.Y.2d 619, 419 N.Y.S.2d 920, 393 N.E.2d 487 (1979) (“Inter-
vention after final judgment is sparingly granted . . ., but even so the
power exists in the court to grant intervention whenever the circum-
stances justify such an exercise of diseretion” under CPLR 1012 or

(Rel.54-8/89 Pub.805)
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casion, courts have reopened default judgments ang auth,

rized intervention.' Intervention at such late stages, ho&
ever, is only ‘“sparingly granted.”'® Judicial I‘eluctan\:\
seems grounded largely on a desire to avoid encourag'me
would-be infervenors to sit on the sidelines while Otherg
fight the battle, and then to seek belatedly to share ip the
victory. When courts exercise discretion to grant interyey,.
tion at a late stage, they frequently also impose reasonahj,
conditions that are not inconsistent with constitutiong) or

‘statutory direective or court rule. For example, intervenﬁon

may be conditioned on the intervenor’s consent to assume 5
share of the expense borne by one or more of the existing
parties. See § 1013.03.

1013), citing Treatise; Matter of Ginsberg v. Lomenzo, 23 N.Y .24 94, 295
N.Y.S.2d 475, 242 N.E.2d 734 (1968), rev’g, 30 A.D.2d 982, 294 N.YS.24
201 (3d Dept. 1968) (Appellate Division denied as untimely a motion 4,
intervene made after an order determining the appeal; Court of Appeals
reversed, because intervention was not opposed by respondents ang did
not prejudice the Secretary of State); Halprin v. New York City Coneilia.
tion & Appeals Bd., 521 F. Supp. 529, 533 (S.D.N.Y. 1981) (in federa]
civil rights actions, the ecourt noted that, in an earlier New York state ge-
tion, that ecourt might have denied as untimely plaintiffs’ post-judgment
motion for intervention; the federal court concluded that denial for up-
timeliness would have been untenable, ‘“because plaintiffs claimed that
they were previously unaware of the proceeding because of defendants’
alleged due process violations’”). See also Matter of Unitarian Universalist
Church v. Shorten, 64 Mise. 2d 851, 315 N.Y.S.2d 506, 510 (Sup. Ct. Nas-
sau Co. 1970), vacated on other grounds, 64 Mise. 2d 1027, 316 N.Y.S.2d 837
(Sup. Ct. Nassau Co. 1970) (denying post-judgment motion for permis-
sive intervention), citing Treatise. .

" See, e.g., Gonzalez v. Industrial Bank (of Cuba), 13 A.D.2d 770, 215
N.Y.8.2d 632 (1st Dept. 1961); Stull v. Terry & Tench, Ine., 81 N.Y.S.2d
43 (N.Y. Co. Ct. 1948).

'S Auerbach v. Bennett, 64 A.D.2d 98, 105, 408 N.Y.S.2d 83, 86 (2d
Dept. 1978), modified on other grounds, 47 N.Y.2d 619, 419 N.Y.S.2d 920,
393 N.E.2d 487 (1979) (“Intervention after final judgment is sparingly
granted . . ., but even so the power exists in the court to grant interven-
tion whenever the circumstances justify such an exercise of discretion”
under CPLR 1012 or 1013), citing Treatise. See also, e.g., Krenitsky v.
Ludlow Motor Co., 276 A.D. 511, 96 N.Y_.S.2d 102 (3d Dept. 1950), sppesl
dismissed, 301 N.Y. 609, 93 N.E.2d 497 (1950) (denying motion to inter-
vene after entry of judgments).

(Rel.54-8/89 Pub.308)
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1 1014.04. Application to special proceedings and other courts.

Intervention has roots in equity,1¢ but the deviee has been
fully incorporated into civil practice and is available in actions
or proceedings in any court.l? CPLR 101 provides that the
CPLR “shall govern the procedure in civil judicial proceedings
in all courts . . . except where the procedure is regulated by
inconsistent statute.” Accordingly, the CPLR intervention
statutes apply unless application would be inconsistent with the
state Constitution or a state statute.

In Artiele 78 proceedings, for example, intervention is gov-
erned not by CPLR 1012 and 1013, but by a specific provision,
CPLR 7802(d). By stating that the court “may allow other
interested persons to intervene,” the specific provision autho-
rizes broader intervention than is authorized by either CPLR
1012 or 1013. See T 1012.03.

16 On the origins and development of intervention, see 3B Moore’s Federal
Practice T 24.01-24.05; 7C Wright, Miller & Kane, Federal Practice &
Procedure §§ 1901, 1903 (1986 and Supp. 1988); 12 N.Y. Jud. Council Rep.
219-221 (1946); 11 N.Y. Jud. Council Rep. 396 (1945); Moore & Levi, Federal
Intervention, 45 Yale L.J. 898 (1938); Note, Developments in the Law—Multi-
party Latigation in the Federal Courts, 71 Harv. L. Rev. 874, 897-906, 988-92
(1958).

17 See, e.g., In re Petroleum Research Fund, 3 A.D.24 1, 2, 157 N.Y.S.2d
693, 695 (1st Dept. 1956) (construing former Civil Practice Aet intervention
statute).

(Rel.60-6/91 Pub.805)

(Matthew Bender & Co., Inc.)
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CPLR 1013 Motion to Intervene Form 1013:1

Form No. 1013:1

CPLR 1013

Notice of Motion to Intervene When a Statute of the State Confers
Right to Intervene in the Discretion of the Court?

SUPREME COURT OF THE STATE OF NEW YORK

Countyof........

Notice of Motion?
Index No.

7

Plaintiff, | oot

—hgainst—

Name of Assigned
» Judge:

O Oral argument is re-

?

Defendant. quested

(Check box if

1 Intervention by permission.—
CPLR 1013 provides:

““Upon timely motion, any per-
son may be permitted to intervene
in any action when a statute of the
state confers a right to intervene
in the diseretion of the court, or
when the person’s claim or de-
fense and the main action have a
common question of law or fact.
In exercising its discretion, the
court shall consider whether the

.intervention will unduly delay the -

determination of the aection or
prejudice the substantial rights of
any party.’’

Test for intervention.—Where com-

/  applicable)

mon questions of law and/or fact can
be decided and duplicate actions
avoided, which might create incon-
sistencies in the dual determinations
by different judges, intervention is
permitted. This test is virtually the
same as the test for consolidation of
actions. See CPLR 602 and Forms
thereto supra. Intervention should
be denied if it can have no effeet in
avoiding duality or multiplicity of
suits.

See Weinstein, Korn and Miller
1 1013.01 et seq.

2Form of papers generally.—See
CPLR 2101, infra.

(Rel.53-5/89 Pub.075)
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BENDER’S FOoRMSCIVIL Pracrice 10405
Form 1013:1 Motion to Intervene CPLR 1013

Upon the annexed affidavit of .. .. . ,swornto........ ,
19. ., upon the proposed answer, and upon the pleadings herein,
the undersigned will move this court at an IAS Part . ., at the
Courthouse, ... ... Street,........ , New York,on........ R
19. ., at.. A M. (or P.M.) for an order pursuant to CPLR 1013
permitting .. ... .. to intervene in the within action, directing
that...... .. be added as a party defendant, amending the
summons and complaint by adding ........ as a party defen-
dant, and allowing . ... .. .. to serve an answer or move with re-
spect to the complaint within twenty days after the entry of an
order granting this motion on the ground that (cite applicable
state statute) confers a right to intervene in the diseretion of
the court, and for such other and further relief as the court
deems proper, including costs of this motion.3

The above-entitled action is for (set forth cause of action).

Pursuant to CPLR 2214(b), answering affidavits, if any,
are required to be served at least seven days before the return
date of this motion4 O (Check box if applicable)

Dated: ........ , New York

(Print name)

Attorney for Intervenor
Address:

Telephone Number:-

Motions generally.—See CPLR Ar- 4 Demand for service of answer-

ticle 22, infra. ing affidavits—See CPLR 2214(b)
3Costs on motion—See CPLR and 2103(b)(2).
8106, 8202, and 8301, tnfra.

(Rel.53-5/89 Pub.075)
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Porm 1013:2 Affidavit—Motion to Intervene CPLR 1013

Form No. 1013:2

CPLR 1013

Affidavit Upon Motion to Intervene When a Statute of the State
Confers Right to Intervene in the Discretion of the Court!

SUPREME COURT OF THE STATE OF NEW YORK
Countyof.... ... .

oo L Affidavit
Plaintiff, Tndex No.
—against— Nomme o i
Judge:
Defendant‘ ......................

........ , being sworn states:

1. I am the attorney for. ... ... » Who is seeking to intervene
in the above-entitled action as a party defendant, and as such
am familiar with the facts and circumstances had herein,

2. The above-entitled action was brought by plaintiff
against defendant for (set forth nature of action).

3.0n........ » 19. ., a summons and complaint was served
upon the defendant. A copy of the summons and complaint is
attached as Exhibit A. On .. ... . » 19. ., defendant appeared
in this action by his attorney, . ... . .. » and served an answer
upon........ , the attorney for the plaintiff. A copy of the an-
swer in attached as Exhibit B,

1 8ee Form No. 1013: 1, and Notes ticle 22, nfra.

thereto, supra. Affirmation of attorney in Ii
¥ in lieu of
2 Form of papers generally.—See ffidavit CPLR 2106,
CPLR210Linfra. affdavit—See 06, infra.
Motions generally.—See CPLR Ar-
(Rel.53-5/89 Pub.075)
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CPLR 1013 Affidavit—Motion to Intervene

Form 1013:2

4. (Set forth facts by which applicant seeks permission to
intervene).

5. Section..of the........ Law of the State of New York
confers upon the applicant on this motion a right to intervene
in the discretion of the court in that (set forth facts showing
that the applicant comes within the statute as a person having
a right to intervene).

6. A copy of the applicant’s proposed answer is attached as
Exhibit C. .

7. (If order to show cause is sought, set forth reasons)3

8. No previous application has been made for the relief or or-
der sought herein.*

WHEREFORE, it is respectfully requested that an order
be granted permitting ........ to intervene in the discretion of
the court, direeting that . ....... be added as a party defen-
dant, directing that the summons and complaint in the above
entitled action be amended by adding .. ...... as a party de-
fendant, and allowing . . . ... .. to serve an answer within
twenty days after the entry of an order granting this motion,
and for such other relief as the court deems proper.

(Signature)

(Print name below signature)

(Jurat)

3 Statement as to reason for pro- statement must be included upon all
ceeding by order to show cause— ex parte applications. See CPLR

Granting of order to show cause is
diseretionary, therefore basis should
be shown. See CPLR 2214(d), infra.

4 Statement as to prior applica-
tion for similar relief.—Such

2217(b), infra. Since an order to
show cause is signed and has effect
before the return date, to this extent
it constitutes an ex parte
application.

(Rel.53-5/89 Pub.075)
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Form 1013:3 Order—Intervention CPLR 1013
Form No. 1013:3
CPLR 1013

Order Permitting Intervention When a Statute of the State
Confers Right to Intervene in the Discretion of the Court?

At (TASPart........ of) the
Supreme Court of the State of
New York, Countyof........ s
held at the Courthouse, ........
Street,........ , New York, on

Defendant

Order3
' Index No.

J

........ has moved this court for an order pursuant to

CPLR 1013 permitting . ... ...

. to intervene in this action on

the ground (spectfy statute) confersupon........ a right to
intervene in the above-entitled action in the discretion of the

court. In support of the motion,

1 8ee Form No. 1013: 1, and Notes
thereto, szpra.

2 Form of order; opening.—Check
with the court clerk in the eounty of
your venue for the proper format
for an order.

3 Form of papers genera.lly—See

-CPLR 2101, #nfra.
Form of order genera.lly.—See

........ has submitted the no-

CPLR 2219, Forms and Notes
thereto, infra.

Service of order.—Made by serving
a copy. See CPLR 2220(b), tnfra.

Notice of entry—See CPLR
2220(a), nfra.

Motions generally—See CPLR Ar-
tiele 22, infra.

(Rel.53-5/89 Pub.075)
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CPLR 1013 Order—Intervention Form 1013:3

tice of motion dated ... .. ... , 19. ., the affidavitof ........ ,
swornto........ , 19. ., with attached exhibits, and the pro-
posed pleading. A hearing on the motion was heldon........ "
19...

Upon the foregoing papers, and upon hearing .. ...... , at-
torney for the applicant for intervention, in support of the mo-
tion,and........ , attorney for plaintiff, in opposition thereto,
and it appearing that the interestsof . .. ... .. will be inade-
quately represented and that ........ will be bound by a judg- .
ment herein, and on motion of .. ... ... , attorney for the
applicant for intervention, it is ordered that:

1. The motion is granted.

20 ... is permitted to intervene in the above entitled ac-
tion as a party defendant.

3. The summons and ecomplaint in the above entitled action

are amended by adding ........ as a party defendant.
4....... .. is permitted to serve his answer upon........ ,at-
torney for plaintiff, and........ , attorney for defendant, or

otherwise move with respect to the complaint, within twenty
days from the date of entry of this order.

Enter.

(Print name to be signed or
matialed)

Justice, Supreme Court
........ County

(Rel.53-5/89 Pub.075)
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Form 1013:4 Motion to Intervene CPLR 1013

Form No. 1013:4

CPLR 1013

Notice of Motion to Intervene When Movant’s Claim or Defense
and the Main Action Have A Common Question of Law and Fact!

SUPREME COURT OF THE STATE OF NEW YORK
Countyof........

3
7

Notice of Motion?2
............. Index No.

Name of Assigned
Judge:

O Oral argument is re-
quested

(Check box if
applicable)

2

X Defendant.

Upon the annexed affidavitof ... ... .. ,Swornto........ ,

19. ., the proposed answer, and upon the pleadings herein, the
undersigned will move this court at an IAS Part . ., at the

Courthouse, . ....... Street,........ , New York,on........ ,
19..,at.. AM. (or P.M.) for an order pursuant to CPLR 1013
permitting ........ to intervene in this action on the ground

that the movant’s claim (or defense) and this action have a
common question of law and/or fact, and directing that
........ be added as a party defendant, that the summons and
complaint be amended by adding the name of . ... ... . as a
party defendant, and allowing ...... .. to serve an answer or
move with respect to the complaint within twenty days after
the entry of an order granting this motion and for such other

1 8ee Form No. 1013:1, and Notes Motions generally—See CPLR Ar-
thereto, supra. ticle 22, infra.

2 Form of papers generally.—See
CPLR 2101, infra.

(Rel.53-5/89 Pub.075)
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CPLR 1013 Motion to Intervene FPorm 1013:4

and further relief as the court deems proper, including costs of
this motion.?

The above-entitled action is for (set forth cause of action).
" Pursuant to CPLR 2214(b), answering affidavits, if any,

are required to be served at least seven days before the return
date of this motion.# O (Check box if applicable)

Dated: ........ , New York
........ , 19,
(Print name)
Attorney for........
Address:
Telephone Number:
To: (Print name)
Attorney for Plaintiff
Address:
Telephone Number:
To: (Print name)
Attorney for Defendant
Address:
Telephone Number:

3 Costs on motion.—See CPLR ing affidavits—See CPLR 2214 (b)
8106, 8202, and 8301, infra. and 2103(b)(2).
4 Demand for service of answer-

(Rel.53-5/%9 Pub.075)
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Form 1013:5 Affidavit—Motion to Intervene CPLR 10138
Form No. 1013:5
CPLR 1013

Affidavit in Support of Motion to Intervene When Movant’s Claim
or Defense and the Main Action Have A Common Question of Law
and Fact; General Form?

SUPREME COURT OF THE STATE OF NEW YORK
Countyof........

.................... Plamtlff : IAnf ;; ia§ it:z
Bl ey S S
Judge:
"""""""""" D efendant’
)
........ , being sworn states:
1. I am the attorney for........ , who is seeking to intervene

in the above-entitled action as a party defendant, and as such
am familiar with the facts and eircumstances had herein.

2. The above-entitled action was brought by plaintiff
against defendant for (sef forth nature of action).

3.0n........ , 19. ., a summons and complaint was served
upon the defendant. A copy of the summons and complaint is
attached as Exhibit A.On........ , 19. ., defendant appeared
in this action by his attorney, ........ , and served an answer
upon........ , the attorney for the plaintiff. A copy of the an-
swer in attached as Exhibit B.

1 8ee Form No. 1013: 1, and Notes ticle 22, infra.

thereto, sxpra. Affirmation of attorney in li
y in lieu of
2 Form of papers generally—See ,opq. sy CPLR 2106, i
CPLR 2101, infra. e e

Motions generally.—See CPLR Ar-
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CPLR 1013 A ffidavit—Motion to Intervene Form 1013:5

4. (8et forth facts by which applicant seeks permission to
intervene).

5 .. .. ... s claim (or defense), as alleged in the proposed
answer, a copy of which is attached as Exhibit C, and the main
action have common questions of law and/or fact in that (set
forth facts showing common questions of law and/or fact).

6. Interventionby........ will neither delay the determina-
tion of the above-entitled action nor prejudice the substantial
rights of any party.

7. (If order to show cause is sought, set forth reasons) 3

8. No previous application has been made for the relief or or-
der sought herein 4

WHEREFORE, it is respectfully requested that an order
be granted permitting . . ... ... to intervene, directing that
........ be added as a party defendant, directing that the sum-
mons and complaint in the above entitled action be amended
by adding........ as a party defendant, and allowing ........
to serve an answer within twenty days after the entry of an or-

der granting this motion, and for such other relief as the court
. deems proper.

(Signature)

(Print name below signature)

(Jurat)

3 Statement as to reason for pro-
ceeding by order to show cause.—
Granting of order to show cause is
discretionary, therefore basis should
be shown. See CPLR 2214(d), infra.

4 Statement as to prior applica-
tion for similar relief.—Such

statement must be included upon all
ex parte applications. See CPLR
2217(b), wnfra. Since an order to
show cause is signed and has effect
before the return date, to this extent
it constitutes an ex parte
application.

(Rel.53-5/89 Pub.075)
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CPLR 1013

Order Permitting Intervention

Form 1013:7

Form No. 1013:7

CPLR 1013

Discretionary Order Permitting Intervention When Movant’s
Claim or Defense and the Main Action Have A Common Question
of Law And Fact?

At (IASPart........ ) of the
Supreme Court of the State of
New York, Countyof........
held at the County Courthouse,
........ Street,........ New

Defendant.

Order3
IndexNo.........

5

s ey

J

........ has moved this Court for an order pursuant to

CPLR 1013 permitting . . .. ..

.. to intervene in the above enti-

tled action, now pending before this Court, on the ground that
movant has a claim (or defense) against ... ... .. whieh in-

1 8ee Form No. 1013:1 and Notes
thereto, supra.

2 Form of order; opening.—Check
with the court clerk in the county of
your venue for the proper format
for an order.

3 Form of papers generally.—See
CPLR 2101, infra.

Form of order generally—See

CPLR 2219, Forms and Notes
thereto, infra.

Service of order.—Made by serving
a copy. See CPLR 2220(b), infra.

Notice of entry—See CPLR
2220(a), infra.

Motions generally.—See CPLR Ar-
ticle 22, infra.

(Rel.53-5/89 Pub.075)
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BENDER’S FORMS—CIVIL PRACTICE 10-419
CPLR 1013

Form 1013:7 Order Permitting Intervention

volves a question of law or fact, common with the one involved
in the above entitled action. In support of the motion, .. ......

has submitted the notice of motion dated . . ... ... , 19. ., the
proposed answer annexed hereto, and the affidavitof........ ,
swornto........ , 19. ., with attached exhibits. A hearing on
the motion was heldon........ ,19. .

Upon the foregoing papers, and upon hearing . ....... , at-
torney for........ , in support of the motion,and ........ , at-
torney for plaintiff, in opposition thereto, and it appearing
that........ has a elaim (or defense) against........ which

involves a question of law and/or fact common with the one in-
volved in this action and that intervention will not delay or
prejudice the adjudication of the rights of the original parties,
onmotionof........ , attorney for plaintiff, it is ordered that:

1. The motion is granted.

2. .. ... is permitted to intervene in the above entitled aec-
tion as a party defendant.

3. The summons and complaint in the above entitled action
are amended by adding......... as a party defendant.

4......... is permitted to serve his answerupon........ , at-
torney for plaintiff and ........ , attorney for defendant, or
otherwise move with respect to the complaint, within twenty
days from the date of entry of this order.

Enter.

(Print name to be signed or
wmitialed)

Justice, Supreme Court
........ County

(Rel.53-5/89 Pub.075)
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CPLR 1014 Proposed Pleading Form 1014:1

Form No. 1014:1

CPLR 1014

Intervenor’s Proposed Answer and Cross-Claim!
SUPREME COURT OF THE STATE OF NEW YORK

Countyof........

Plamtlff

—against—

..........................

..

Intervenor’s proposed
. answer and eross-claim?

Defendant Index N [0

Defendant- Intervenor

J

Defendant-intervenor for his proposed answer alleges:

! Proposed intervention pleading.
—CPLR 1014 provides:

‘“ A motion to intervene shall be
accompanied by a proposed plead-
ing setting forth the claim or de-
fense for which intervention is
sought.”’

The pleadings.—An intervenor has
all the rights of a party, including
the power to institute third-party ae-
tions, cross-claims and counter-
claims. The possibility that the
litigation may be complicated by an
intervenor’s cross-claim or by his
third-party proceedings, is to be con-
sidered by the court in deciding
whether to permit intervention. If,
after intervention is granted, the lit-
igation appears to be in danger of
such ecomplication, the court may ei-

ther order a severance (CPLR 603,
supra ), or may drop one or more
parties (CPLR 1003, supre ). How-
ever, it is doubtful whether the court
could drop an intervening party,
when intervention is obtained as of
right under CPLR 1012, supra. The
court may impose terms and condi-
tions in allowing intervention.
Necessity of proposed pleading.—
Intervention may not be allowed
when the prospeective intervenor
does not include in motion papers a
proposed pleading setting forth the
claim or defense for which interven-
tion is sought.

See Weinstein, Korn and Miller
9 1014.01 et seq.

2Form of papers generally.—See
CPLR 2101, snfra.

(Rel.S3-5/89 Pub.075)
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Form 1014:1 Proposed Pleading CPLR 1014

1. This defendant denies each and every allegation con-
tained in paragraphs........ e e and........
of the complaint.

2. This defendant denies that he has any knowledge or infor-
mation sufficient to form a belief as to the allegations con-
tained in paragraph........ of the complaint.

CRrosS-CLAIM AGAINST DEFENDANT, .........
Defendant, in his cross-claim against defendant . ., alleges:

3. At all times mentioned herein this defendant was and still
is a licensed real estate broker engaged in business as such at
........ Street,........, New York.

4. Onorabout........ ,19..,defendant ........ , employed
this defendant to negotiate and effect an exchange of real
property owned by the defendant,at........ , Street,........ ,
New York, for other property in that City.

5. The defendant........ promised and agreed with this de-
fendant to pay him for such services a commission at the rate -
of ........ per cent upon the value of the premises owned by
the defendant . ....... , which value was fixed in the agree-
ment between this defendant and the defendant........ at the -

6. This defendant performed all the conditions of such con-
tract on his part.

7. After entering into the agreement with the defendant

........ and on or about .. ......, 19. ., this defendant entered
into an agreement withone........ by which this defendant
and........ agreed to work together to procure an exchange of
the property of the defendant........ in the manner required

by the contract between this defendant and defendant
, and agreed that, in the event that such an exchange

be consummated, this defendantand ........ divide the com-
missions received from the defendant........ equally.

8. Under the terms of his employment this defendant ren-

Form of answer generally.—See
Form No. 3011: 6, ef seq., and Notes
thereto, mnfra.

{Rel.53-5/89 Pub.075)
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CPLR 1014 Proposed Pleading Form 1014:1
dered services to the defendant . . . . . ... and solely through his
efforts this defendant procured one . . . ... .. who was the
owner of property known as. .. ... .. Street in the City of

........ who was willing to exchange his property with the
premisesof.........

9. As a result of the efforts of this defendant, under the

aforesaid contract and on or about . ... ... . , 19. ., the
defendant........ entered into a contract with..... ... for the
exchange of the properties owned by them.

10. As a result of the foregoing, the defendant . . ... ... be-
came indebted to this defendant in the sum of $. . . . .. .. , No

part of which has been paid, although the sum has been de-
manded.

11. As a result of the agreement between this defendant and
, each became entitled to one-half of the commissions

required to be paid by the defendant . .. ... .. to this defen-
dant.

WHEREFORE, this defendant-intervenor demands judgment
against the defendant..... ... for the sum of $........ with in-

terest and the costs and disbursements of this action.

(Print name)

Attorney for Defendant-
Intervenor

Address:

Telephone Number:

(Rel.53-5/29 Pub.075)
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Form 1014:2 Proposed Complaint CPLR 1014

Form No. 1014:2

CPLR 1014
Proposed Complaint by Intervenor!

SUPREME COURT OF THE STATE OF NEW YORK
Countyof........

Plamtlff

—against— ,
................ and Company, | Lntervenor’s Proposed

Defendant, { Complaint?

IndexNo.........
........ , Individually and d/b/a
........ Company,
Plaintiff-Intervenor.

The intervening plaintiff, ........ , alleges:

1. Re-alleges each and every allegation contained in the com-
plaint of the plaintiff,........ , a copy of whiech is attached as
Exhibit A.

2. The within cause of action is brought pursuant to Section
........ ofthe........Lawof the Stateof.........

3. The intervening plaintiff,........ , individually and d/b/a

........ Company, pursuant to the laws of the Stateof........,
dld not pay, and did become obligated to pay, the plaintiff,
........ , various benefits relative to his aforesaid injury.

18ee Form No. 1014:1 and Notes York
thereto, supra. 2 Form of papers generally.—See
Form.—Adapted from Nardone v. CPLR 2101, infra.

Morris A. Fierberg Company, 40  porm of complaint generally.—See
AD2d 60, 337 NYS2d 884 (3d Dep't Form No. 3011: 1, ef seq., and Notes
1972), courtesy of Donohue, Bahl, thereto, infra.
Clayton and Komar, Albany, New

(Rel.53-5/89 Pub.075)
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CPLR 1014 Proposed Complaint Form 1014:2

4. By reason of the payments made to plaintiff,........ ,and
the obligation to pay as aforeindicated, intervening plaintiff,
, is entitled to bring this action against the defendant,
.+ .....Company, to recover any amount paid, or as to which
there will be an obligation to pay to such injured employee.

5. The intervening plaintiff,........ , individually and d/b/a
........ Company, has never been notified in writing, by per-
sonal presentation, or by registered or certified mail, of the

pendency of the action referred to in paragraph........ of the
within complaint.
6. The intervening plaintiff,........ , individually and d/b/a

........ Company, is entitled to an apportionment of the dam-
ages which might be recovered by the plaintiff,....... ..

7. By reason of the foregoing, the intervening plaintiff,
........ , individually anddb/a . ....... Company, demands'
judgment against the defendant to the extent hereinbefore
provided. C

WHEREFORE, the intervening plaintiff, ... ... .. , individu-
allyanddb/a........ Company, demands judgment against
the defendant to the extent hereinbefore provided.

(Print name)

Attorney for Intervenor-
Plaintiff

Address:

Telephone Number:

(Rel.$3-5/89 Pub.075)
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Art. 19 Art. 10
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ata C1013:2. Intervention By Permission. MVAIC Cases. ;
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,‘gf,l,‘ gaihznforfgsf:ﬁgg C1013:1. Intervention By Permission. Loss of Consortium.

the Cuban government In Millington v. Southeastern Elevator Co., 1968, 22 N.Y. 4
rate president moved to 2d 498, 293 N.Y.S.2d 305, 239 N.E.2d 897, the Court of Ap-

substituted, determina-
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Special Term in deny-
- leave to intervene in
‘n  foreclosure action,

peals overruled its prior decisions and held that an action
would lie by a wife for loss of consortium caused by an injury
to her husband. The court made its new rule retroactive so
that where a husband’s action for personal injuries is present-
ly pending, “the wife’s consortium action, if not timebarred,
should be joined with her husband’s claim.” 22 N.Y.24 at
508, 293 N.Y.S.2d at 312, 239 N.E.2d at 902.

As discussed in C1001 ‘4, supra, the quoted language seems
to imply that the wife is a necessary party. Accordingly, she
may be added to the action under CPLR 1008, or she may seek
to intervene under the present section. Either way, a juris-
dictional question will arise. Suppose that, when the wife
seeks to enter the action, the defendant is no longer subject
to personal jurisdietion and that if she were compelled to in-
stitute an independent action she would be unable to acquire

m
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the requisite jurisdiction. May the wife in these circum-
stances use the husband’s pending action as a conduit to ob-
tain jurisdiction over the defendant?

It cannot be argued that the defendant’s appearance in the
husband’s action is a submission to in personam jurisdiction
as to the wife. See Ex Parte Indiana Trans. Co., 1917, 244
U.S. 456, 37 S.Ct. 717. It is the general rule that an interven-
ing plaint’ff must establish his own jurisdiction over the de-
fendant and cannot rely on the jurisdiction created by the
prime plaintiff. Restatement, Judgments § 5(h) (1942). In-
deed, the cited section of the Restatement seems to require
that the intervening plaintiff make a fresh service of process.
This, however, seems unnecessarily formalistic, and, it is sug-
gested that if the defendant is subject to potential jurisdiction
(in the sense that, if the wife had to sue, she could acquire
personal jurisdiction), then she should be permitted to inter-
vene in the husband’s action simply by serving a notice of mo-
tion and proposed complaint on the defendant’s counsel. No
summons ought to be required. If, on the other hand, there is
no potential basis of jurisdiction, the wife should not be per-
mitted to intervene in the action. Cf. Everitt v. Everitt,

1958, 4 N.Y.2d 13, 171 N.Y.S.2d 836, 148 N.E.2d 831. For
further discussion of the problems of joinder in actions for
loss of consortium, see C1001:4, supra.

C1013:2. Intervention By Permission. MVAIC Cases.

If a liability insurance company institutes an action to de-
clare the validity of its disclaimer, MVAIC will usually be al-
lowed to intervene in the pending action on the theory that it
might ultimately be held liable because of the insurer’s dis-
claimer and, in such event, would be subrogated to the injured
vietim’s rights. MVAIC has a real and substantial interest
in the determination of the insurer’s disclaimer and some com-
mon questions of law and fact are also involved. See, e. g,
United Services Automobile Ass’n v. Graham, 1964, 21 A.D.
2d 657, 249 N.Y.S.2d 788; Ryder v. Travelers Ins. Co., 1971,
37 A.D.2d 797, 324 N.Y.S.2d 804. It should be noted that if
intervention were not allowed and if the insurer obtained a
default declaratory judgment against the claimant and the
alleged tortfeasor, MVAIC would not be barred by the doc-
trine of res judicata from bringing a declaratory action
against the insurance company to establish its subrogation
rights. See MVAIC v. National Grange Mut. Ins. Co., 1967,
19 N.Y.2d 115,278 N.Y.S.2d 367, 224 N.E.24d 869,
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Note 13

tion. Quentin V. Henderson, 1952, 1971, 67 Misc:2d 281, 323 N.Y.S.24

737.

110 N.Y.S.2d 561.

14. Denlal of permission
Beneficiaries under trust created
by deceased husband were not enti-
tied to intervene in action by bank to
foreclose its liem upom stocks and
bonds held by it as collateral to
notes of widow, notwithstanding wid-
ow had purloined from trust estate
the bonds pledged, where only issue
raised by intervention was whether
bank was bona fide holder for value
of bonds pledged, and such issue had
already Dbeen decided adversely to
beneficiaries. First Nat. Bank of
Glens Falls v. Parks, 1935, 245 App.
Div. 776, 280 N.Y.8. 805, appeal dis-
missed 270 N.Y. 506, 200 N.E. 292.

City was not entitled to intervene

Stockholder and director of corpo-
ration, which through its attorneys
had filed objections to proposed set-
tlement by trustees of accounts in
connection with corporation pension
plan trust, was not entitled as mat-
ter of right to intervene in proceed-
ing for settlement of accounts, and
permission to intervene was denied
in view of fact that objectioms as-
serted by proposed intervenor had al-
ready been asserted. In re Spangen-
berg, 1963, 41 Mise.2d 584, 245 N.YX.8,
2d 501.

In proceeding by father against
Board of Education to require Board
to change school records so that his
children, who were by decree in cus-
tody of his divorced and remarried
wife and who were registered under

C1014:1.
C1014:2.
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Art. 10 INTERVENTION 1014

Practice Commentaries

By Joseph M. McLaughlin

C1014:1. Procedure On a Motion To Intervene.
C1014:2. Status of Intervenor After Intervention.

C1014:1. Procedure On a Motion To Intervene.

Even when the intervention lies as a matter of right (see
CPLR 1012), a court order is required to authorize the inter-
vention. A motion must be made upon notice to all parties.

While the statute sets no time limit for making the motion
to intervene, it must be “timely”. Intervention will often
be disallowed if the court senses that the intervenor stood
agide to permit others to fight and then decided to step
in at the last moment. Courts are particularly strict with
those who were under some kind of a legal duty. See, e. g.,
Krenitsky v. Ludlow Motor Co., 1950, 276 App.Div. 511, 96
N.Y.S.2d 102, appeal dismissed 301 N.Y. 609, 93 N.E.2d
497; Matter of M. Carl Levine, Morgulas & Foreman, 166
N.Y.L.J. No. 78 (Oct. 21, 1971), p. 2, cols. 3-4. Under cer-
tain conditions, a default judgment may be opened and a pro-
posed intervenor will be allowed to intervene. See Gonzales.v.
Industrial Bank, 1961, 13 A.D.2d 770, 215 N.Y.S.24 632.

What is “timely” may also depend on the dangers of delay
and prejudice to other parties. If the trial is about to start,
the motion may be denied. If there is no longer a pending ac-
tion or proceeding in which to intervene, the proposed inter-
venor may have to start a special proceeding. See, e. g., 176
East 123rd St. Corp. v. Frangen, 1971, 67 Misc.2d 281, 323 N.
Y.S.2d 737 where the City of New York sought, under CPLR
2606(1) (rather than (2)), to reach a fund held by the clerk
of the court after the main action had been terminated.

The motion papers under CPLR 1014 must include a “pro-
posed pleading.” A failure to comply will generally result in
denial of the motion. See, e. g., Del Prete v. Lorenz Schneider
Co., 1970, 33 A.D.2d 1021, 308 N.Y.S.2d 68; Carriage Hill,
Inc. v. Lane, 1964, 20 A.D.2d 914, 249 N.Y.S.2d 455. How-
ever, in Muccioli v. Board of Standards & Appeals, 1964, 42
Misc.2d 1088, 249 N.Y.S.2d 530, petitioner brought an article
78 proceeding to review a ruling of the Board of Standards
and Appeals of the City of New York which forbade building
of a proposed factory in an area recently rezoned; the court
permitted property owners in the vicinity to intervene, under
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CPLR 7802(d), as “interested persons,” even though no “pro-
posed pleading” was submitted. The court said that “[nloth-
ing in article 78 Civil Practice Law and Rules requires that a
motion to intervene be accompanied by a proposed pleading,

as does CPLR 1014.”

C1014:2. Status of Intervenor After Intervention.

When leave to intervene is granted, the intervenor is
treated as an original party-plaintiff or defendant for all in-
tents and purposes. See Incorporated Village of Island Park
v. Island Park-Long Beach, Inc., 1948, 81 N.Y.S.2d 407, aff’d
274 App.Div. 930, 83 N.Y.S.2d 542. He may demand a bill of
particulars, implead, cross-claim, counterclaim, employ dis-
covery, ete.

Once intervention is granted, the distinction between inter-
vention as of right and permissive intervention has virtually
no practical significance. In the federal courts, the distine-
tion is important for jurisdictional and appeal purposes.

Legislative Studies and Reports

This section is based upon part of See, also, comments respecting his-

subd. 3 of section 193-b of the civil torical background from the First
Report to the Legislature, set out in

practice act.
note under section 1012.

The first sentence “A person desir-

ing to infervene shall serve a notice Offieial Reports to Legislature for
of motion to interveme upon all PaT-  (hjg section:
ties who have appeared” and provi- _ _

1st Report Leg.Doe. (1957) No. 6(b),

sions requiring statement of the e
grounds of the motion and supporting D. 45.
affidavits were omitted as covered by 4th Report Leg.Doc. (1960) No. 20,

the gemeral rule requiring service p. 170.
upon all parties who have appeared - - _
(specified in the Fifth Report as rule atz Igfgort Leg.Doc. (1961) No. 15,

2103(e) ) and the general motion rules
in article 22 (s¢ specified in the 6th Report Leg.Doc. (1862) No. 8, p.

Sixth Report). 164,

Forms for CPLR

Proposed answer of intervenor—skeleton form, see McKinney’s CPLR Forms
§ 3:148.

Law Review Commentaries

Intervention. 14 Brooklyn L.Rev. Liability insurance policy defenses
158 (1948). —Determination by declaratory ae-

Intervention by insurance compa- tions. 8 Syracuse L.Rev. 27 (1956).
ny. 44 Cornell 1.Q. 396, 404 (1959). Motion practice in New York. 2
Intervention in probate proceed- Syracuse L.Rev. 273 (1951).
ings. 11 Buffalo L.Rev. 195 (1961).

Joinder of parties and claims. 33
Cornell L.Q. 597 (1948).
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 1013.01. Intention of drafters.

When the Judicial Council recommended enactment of th,
former Civil Practice Act predecessor of CPLR 1013 in
1946, the Counecil lauded permissive intervention as “an i,
strument for the promotion of trial convenience th,,
“facilitate[s] the disposal in one action of elaims involyiy
common questions of law or faet, and thus avoid[s] bot
court congestion and undue delay and expemse to )
parties.””? In drafting CPLR 1013, the Advisory Committe,
made a few language changes designed to promote continyeg
liberal construction of the permissive intervention deviee3

q 1013.02. Intervention by permission—in general.

To intervene in a suit by permission, the proposed interve.
nor must make a timely motion for intervention. See
q 1014.02. CPLR 1014 requires that the timely motion pa.
pers be ““accompanied by a proposed pleading setting forth
the claim or defense for which intervention is sought.” Seq
q 1014.01.

CPLR 1013 authorizes permissive intervention “when
statute of the state confers a right to intervene in the discre-
tion of the court” or ‘“when the [proposed intervenor’s]
claim or defense and the main action have a common ques-
tion of law or fact.” Because state statutes authorizing per-
missive intervention are rare,* permissive intervention ordi-

112 N.Y. Jud. Council Rep. 226 (1946).

214

380 5 N.Y. Adv. Comm. Rep. A-341-42 (Advance Draft 1961); id. at
319 (1961). See | 1012.05, concerning the liberal eonstruction that courts
aceord to the CPLR intervention statutes. See also 1 N.Y. Adv. Comm.
Rep. 47.(1957) (citing decisions coneerning the liberal eonstruction that
eourts had accorded to the former Civil Practice Act intervention stat-
ute).

4 See, e.g, CPLR 5227 (authorizing permissive intervention by judg-
ment debtor in special proceeding commenced by judgment creditor
against garnishee); F.C.A. § 1035(f) (authorizing permissive intervention
in certain child protective proceedings by child’s adult sibling, grandpar-
ent, aunt, or unele “for the purpose of seeking temporary custody of the
child”’; if intervention is granted, intervenor “shall be permitted to partic-
ipate in all arguments and hearings insofar as they affect the temporary

(Rel.54-8/89 Pub.30%}
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10-154.9 PARTIES GENERALLY { 1013.02
parily turns on commonality.® CPLR 1013 mandates that, in
exercising diseretion whether to grant a motion for permis-
sive intervention under the ‘““broad language’® of the com-
monality eriterion, the court ““shall consider whether the in-
tervention will unduly delay the determination of the action

custody of the child during fact-finding proceedings, and in all phases of
dispositional proceedings’; “intervention shall be liberally granted’); La-
bor L. § T06(2) (authorizing permissive intervention in state labor rela-
tions board hearing concerning a charge that an employer has engaged, or
is engaging, in unfair labor practice); S.C.P.A. § 1901(2) (i) (where dece-
dent’s estate owns an estate in eommon in real property, authorizing exee-
utor or administrator to intervene in pending partition action on behalf of
estate, *if . . . the surrogate approves™).

5 See, ¢.g., United Services Automobile Ass'n v. Graham, 21 A.D.2d 657,
657, 249 N.Y.S.2d 788, 790 (1st Dept. 1964) (granting Motor Vehicle Ac-
cident Indemnification Corp.’s [MVAIC] motion for permissive interven-
tion in declaratory judgment action brought by insurer to diselaim cover-
age, because MVAIC may ultimately be liable);; United Services
Automobile Ass’n v. Bass, 21 A.D.2d 655, 252 N.Y.S.2d 684 (1st Dept.
1964) (same); Matter of Kingsport Press, Inc. v. Board of Edue., 50
Mise. 2d 428, 270 N.Y.S.2d 773 (Sup. Ct. N.Y. Co. 1966) (denying union’s
motion for permissive intervention in suit between a publisher and a
board of education, because the union advaneced no claim or defense that
had a question of law or fact in common with the main action); Brown v.
Waryas, 45 Mise. 2d 77, 78, 255 N.Y.S.2d 724, 726 (Sup. Ct. Dutchess Co.
1965) (granting real property owner’s motion for permissive intervention
in declaratory judgment action; intervenor’s proposed answer, which was
identical to defendant’s, established that his defense had a common ques-
tion of law or fact with main action). See also Ryder v. Travelers Ins. Co.,
37 A.D.2d 797, 324 N.Y.S.2d 804 (4th Dept. 1971) (granting MVAIC’s
motion for permissive intervention, because plaintiff had a judgment
against tortfeasor and was therefore entitled to recover against its in-
surer, which had disclaimed, or against MV AIC); Matter of Teleprompter
Manhattan CATV Corp. v. State Bd. of Equalization & Assessment, 34
A.D.2d 1033, 1034, 311 N.Y.S.2d 46, 47 (3d Dept. 1970) (granting motion
for permissive intervention where questions of law or fact were ‘““identi-
cal’”); Matter of Village of Spring Valley v. Village of Spring Valley
Housing Auth., 33 A.D.2d 1037, 308 N.Y.S.2d 736 (2d Dept. 1970) (in
proceeding to dissolve respondent housing authority, granting motions
for permissive intervention by low-income persons residing in substan-
dard housing in the village, because their proposed answer and the defen-
dant’s answer raised cornmon questions of law and faet).

8 United Services Automobile Ass’n v. Graham, 21 A.D.2d 657, 657, 249
N.Y .S.2d 788, 790 (1st Dept. 1964).

(Rel.54-8/89  Pub.805)




1 1013.02 NEW YORK CIVIL PRACTICE—CPLR 10-154 3

or prejudice the substantial rights of any party.” This May,
date obviously provides ample latitude for the court, i it;
discretion based on the particular facts, to weigh the intep.
ests of the existing parties, the proposed intervenor, anq the
judicial system.” The test of commonality in this context 1,
much the same as the test of commonality for consolidatjyy,
See the discussion under CPLR 602. )

7 See, e.g., 12 N.Y. Jud. Council Rep. 222 (1946) (in exercising digey,.
tion whether to grant permissive intervention, “the court would deny the
application . . . when it apparently would produce undue confusion yf
the issues in a particular case). See also, e.g-, Guma v. Guma, 132 ADgy
645, 646, 518 N.Y.S.2d 19, 20 (2d Dept. 1987) (reversing order that de.
nied motion for permissive intervention; intervention “would be likely ¢,
illuminate the court’s understanding of the issue of custody, and Wéuld
also be in the interest of judicial economy”’); Sterling Nat’l Bank & Trus
Co. v. Ambassador Factors Corp., 86 A.D.2d 547 , 047, 446 N.Y.8.24 62
64 (1st Dept. 1982) (reversing order that granted motion for Dermissive
intervention, where plaintiff had engaged in extensive discovery Sinee
Joinder of issue and would be “severely prejudiced” by joinder of the pro.
posed plaintiff-intervenor); Matter of Village of Spring Valley v. Vij
of Spring Valley Housing Auth., 33 A.D.2d 1037, 1037, 308 N.Y.8.24 736,
738 (2d Dept. 1970) (granting motion for permissive intervention, pe.
cause intervention would not unduly delay the proceeding or Prejudice
the substantial rights of any party); Seawall Assocs. v. City of N.Y., 134
Mise. 24 187, 191, 510 N.Y.S.2d 435, 439 (Sup. Ct. N.Y. Co. 1986) (grant-
ing motion for permissive intervention where proposed intervenorg
“moved swiftly”” and existing parties did not claim that intervention
would produce prejudice); Matter of Lamboy v. Gross, 129 Mise. 24 564,
576, 493 N.Y.8.2d 709, 717 (Sup. Ct. N.Y. Co. 1985), aff'd, 126 A.D2q
265, 513 N.Y.S.2d 393 (1st Dept. 1987) (granting motion for permissive
intervention in “‘[t]he interests of judieial economy’’); Matter of Regula,
138 Mise. 2d 619, 621, 524 N.Y.S.2d 591 (Sup. Ct. Suffolk Co. 1987)
(granting motion for permissive intervention); Matter of Estate of
Mayer, 110 Mise. 2d 346, 351, 441 N.Y.S.2d 908, 911 (Surr. Ct. N.Y. Co.
1981) (denying motion for permissive intervention in ¢y pres proceeding,
because intervention would require “a time-consuming hearing . . .
whiech would necessarily delay a sale of the property if authorized”); Mat-
ter of Estate of Gregory, 102 Misc. 2d 735, 737 , 424 N.Y.S.24d 641, 643
(Surr. Ct. Westchester Co. 1980) (denying Attorney General’s motion for
permissive intervention, because intervention “would not result in any
tangible benefit . . . and would unduly delay the determination of the
claim’); Matter of Estate of Rubin, 19 Mise. 2d 631, 633, 190 N.Y.S.2d
469, 471 (Surr. Ct. Nassau Co. 1959) (denying motion for permissive in-
tervention, because presence of movant, whose motion papers failed to set
forth any claim or defense, “can only serve to delay [the] ultimate dispe-
sition”).

(Rel.54-8/89 Pub.805)
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10-154.11 PARTIES GENERALLY 1 1013.02a

The practitioner should note that, in Article 78 proceed-
ings, intervention is governed by CPLR 7802(d), which au-
thorizes broader intervention than is authorized by either
CPLR 1012 or 1013. See ] 1012.03 supra.

q 1013.02a. Intervenor’s interest.

Intervention by permission does not depend on a showing
that the proposed intervenor has a direct, personal, or pecu-
piary interest in the subject of the action.? Permissive inter-
vention is appropriate where the proposed intervenor’s in-
terest is “‘real and substantial.’”®

$See, ¢.g., Levine v. Town of Oyster Bay, 40 Misc. 2d 605, 607, 243

-N.Y.S.2d 656, 657 (Sup. Ct. Nassau Co. 1963) (*‘the intervenor’s interest

need not even be direet, personal or peeuniary, an indirect interest in a
substantial degree being held enough”); Lipson v. County of Nassau, 35
Mise. 2d 787, 789, 231 N.Y.S.2d 346, 348 (Dist. Ct. Nassau Co. 1962),
rev’d, on other grounds, 40 Misc. 2d 146, 242 N.Y.S.2d 838 (App. Term 24
Dept. 1963) (“It is no longer necessary that a ‘direct’, ‘personal’, or ‘pe-
cuniary’ interest in the subject of the litigation be shown’ as a condition
to permissive intervention); Central Westchester Humane Soc’y v. Hil-
leboe, 202 Mise. 873, 875, 115 N.Y.S.2d 769, 770 (Sup. Ct. Westchester
Co. 1952).

? See, e.g., Guma v. Guma, 132 A.D.2d 645, 646, 518 N.Y.S.2d 19, 20 (2d
Dept. 1987); McDermott v. MecDermott, 119 A.D.2d4 370, 374, 507
N.Y.5.2d 390, 394 (2d Dept. 1986); Vantage Petroleum v. Board of As-
sessment Review, 91 A.D.2d 1037, 1037, 458 N.Y.S.2d 632, 633 (2d Dept.
1983), aff’d on other grounds, 61 N.Y .2d 695, 472 N.Y.S.2d 603, 460 N.E.2d
1088 (1984); Plantech Housing, Ine. v. Conlan, 74 A.D.2d 920, 921, 426,
N.Y.S.2d 81, 82 (2d Dept.), appeal dismissed, 51 N.Y.2d 862, 433 N.Y.S.2d
1018, 414 N.E.2d 398 (1980), citing Treatise; Matter of Hawk, 128 Mise.
2d 931, 932, 491 N.Y.S.2d 912, 913 (Fam. Ct. Queens Co. 1985); Saljen
Realty Corp v. Human Resources Admin. Crisis Intervention Servs., 111
Mise. 2d 791, 793, 445 N.Y.S.2d 382, 383 (N.Y.C. Civ. Ct. 1981); Matter
of Raymond v. Honeywell, 58 Mise. 2d 903, 904, 297 N.Y.S.2d 66, 67
(Sup. Ct. Dutchess Co. 1968), citing Treatise. See also, e.g., Matter of Eb-
erlin, 18 A.D.2d 1068, 1069, 239 N.Y.S.2d 569, 571 (1st Dept. 1963) (for-
mer Civil Practice Aet intervention statute authorized intervention
“whenever the substantial rights of the applicant may be affected by the
determination of a pending action or proceeding’”); Harrison v. Mary
Bain Estates, Ine., 2 Mise. 2d 52, 54, 152 N.Y.S.2d 239, 241 (Sup. Ct.
Bronx Co. 1956), aff'd, 2 A.D.2d 670, 153 N.Y.S.2d 552 (1st Dept. 1956)
(“as a general rule, a third party will be permitted to intervene . . . if he
is ‘ultimately and really interested’ in the result of the litigation™).

(Rel.54-8/89 Pub.805)
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1 1013.03 NEW YORK CIVIL PRACTICE—CPLR 10-154

f 1013.03. Conditions.

Where intervention is solely by permission, the court
condition its grant of the motion on terms more restrietiy,
than could be imposed on a grant of intervention as of
right.'® See | 1012.06. Whether the basis for intervenﬁ()n is
by permission or as of right, however, the court May impoe,
reasonable conditions that are not inconsistent with const.
tutional or statutory directive or court rule."

19 See, e.g., City of Buffalo v. State Bd. of Equalization ang Assegg
ment, 44 Misc. 2d 716, 718, 254 N.Y.S.2d 699, 701 (Sup. Ct. Albany ¢
1964) (granting motion for permissive intervention on conditions thyy in:
tervenors be represented by same counsel as original defendants apq that
intervenors not duplieate any steps already completed, except that they
could move to dismiss complaint). See also, e.g., Ganem de Issa v. Ganen
31 A.D.2d 605, 295 N.Y.S.2d 179 (1st Dept. 1968) (held that Specia] Term
improvidently exercised diseretion by granting foreign entity’s motion for
permissive intervention without first holding hearing to determine
whether entity was authorized to act on behalf of the country that haq
created it). But see Matter of Expressway Village, Inc. v. Brearly, 139
AD.2d 718, 492 N.Y.8.2d 206 (4th Dept. 1985) (affirming order that
granted school distriet’s motion for permissive intervention in tax certio-
rari proeeeding, but holding that lower court erred by requiring, as a cop-
dition of intervention, that the distriet share cost of respondents’ ap-
praisal or procure its own appraisal; because Fourth Department ryjes
merely provide that a party who fails to serve an appraisal report is pre-
cluded from offering expert testimony on value, intervenor may decide
that it does not wish to expend sums for an appraisal because it does not
need independent evidence of value).

W See, e.g., Matter of Expressway Village, Inec. v. Brearly supra, n.10.

(Rel.54-8/89 Pub.805)
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Middle School Sixth Grade
Teams Take First Place In
"Odyssey of the Mlnd"

Last March, the Gth
grade team from Long

Beach Middle School |

took first place in their

divisi on,

~"Amazin'

Cruisin,” in the Odys-
sey of the: Mmd Long
Island Regonal Tour-
" nament held at Hofstra

- University.

The team

- mowgoesonto thestate-

wide competition’ held

in Bmg—hampton, New
~ York. Members of the

team are:

Jenevive

' ‘Nykolak, Dianna Block,
Made- laine Susser,

Michael Clancy, Jamlev
- Malekoff, Daniel Fischer
‘and Gillian Candelaria.
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City

Wednesday, April 24th
Thursday, April 25th
 Friday, April 26th

by Anthony C. Gruskin

In recognition of National Medlcal Laboratory Week; this
important diagnostic procedure is our gift to you. Please come
nght in. No appointment necessary.

_~ Remember, Cholesterol is a fasting test. Please do not eat for
12 hours before Medlcatwns however can be taken.

They came looking for a long, hard

. battle but left feeling victorious, their

voices having been heard. A standing

" room crowd numbering in the hun-

dreds, included members of tenant
groups, families, and senior citizens

‘on fixed incomes. They rejoiced as

one when the City Council voted

- unanimously 'to table for eternity’
- the proposal to abolish rent control.

President Edmund A. Buscemi, Vice
President Pearl Weill and Council-
men Joel Crystal, Thomas M. Kelly
and Michael G. Zapson agreed to

- retain rent stabilizationfor the future

to the joyous cheers of those in atten-
dance at Tuesday’s meeting. Others
felt that this conflict could flare up
again, should apartment landlords
decide to take the City to court and
fight this decision. Afew homeowners

| voiced their concerns that if the City -
- now could not expect increased tax

~ Tenant Associations Celebrate As
City Council Retains Rent Control

revenues from higher rents could
increased property taxatlon be very
far behind?

The Council explained, “that it be-
lievesitisin the City'sbest interest to

- keep stability for those residents cur-

rently residing in multiplc dwelling

buildings and to have the owners_,
provide sufficient maintenance to the -

‘buildings in which they reside and is
vehemently opposed to landlords

using harassing tactics to gain va-
cant apartments and will use such =
_resources as the City or State haveto -

stop such practices if they are found
to exist.” - ~
Inotherbusiness, the City approved
the issuance of $3,250,000 in serial,
bonds for the reconstruction of bulk-

. heads and a bond ordinance autho-

rizing the issuance of $200,000 in
serial bonds to pay the cost for the
acquisition of real property and build-
ings located at 100 West Pine Street.

" On
Long Island
To Serve
Long Island

HEART COUNCIL OF LI

APRIL 24th, 25th & 26th, 1996
9:00am to 12:00 noon — at the Laboratory Convemence Center
- 309 West Park Avenue Long Beach, NY

Questwns. call 897-i095
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A CLINICAL AFFILIATE OF THE MOUNT SINAI HOSPITAL
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Please present this result to your physician for interpretation
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