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Corporate Responsibility from
the Ground Up:

The South African Council of Churches

*“CODE OF BUSINESS CONDUCT”?

In August 1993 as this special Corporate Examiner is
written, opponents of apartheid around the world eagerly
anticipate the historic moment when South Africans establish
a representative transitional government to launch the coun-
try's first non-racial elections. Shortly afterwards the South
African democratic movement is expected to call for lifting
international sanctions and an end to South Africa’s economic
isolation. This special issue presents the CODE OF BUSI-
NESS CONDUCT produced by the South African Council of
Churches as a standard for all businesses and investors in
South Africa to observe. The author of this special issue is
Donna Katzin, Director of ICCR’s South Africa Program.

e it DU S L R S indad

L

B by iy

A New Challenge for a New Time

On the eve of the transfer of power toward political
democracy, South Africa’s churches have taken up the
challenge to build a just economy, pursuing economic

omocracy and social transformation in light of their

th. A crucial part of their plans includes setting prior-
ities and parameters for a constructive, creative and

By Donna Katzin

cooperative corporate role in building the economic
foundation for a just, stable and prosperous South
Africa.

On July 8, 1993, the twenty-fifth National Conference
of the South African Council of Churches issued a
“CODE of CONDUCT for BUSINESS OPERATING in
SOUTH AFRICA” (the CODE). These standards mark
the culmination of more than a year’s work by the South
African churches in consultation and collaboration with
a wide range of labor and. political organizations, busi-
ness leaders and academics. They articulate concerns of
a broad spectrum of South African society.

This CODE challenges international religious part-
ners and business alike to develop effective and innova-
tive responses to new voices and new times in South
Africa. It further suggests that South Africa may be able
to transform its political system as well as its economy
and society. The CODE could also set a precedent for
partnerships and corporate responsibility in other soci-
eties grappling with transformation.
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“Kairos” has to do with timing and doing things at the
right moment. On the eve of an agreement in South
Africa...there is welcome good news. But this generates many
tasks [compeliing us] to get together on our response to that
change.

Investments without restructuring will simply perpetuate
the old order in economic terms.

When in place, a code [of corporate conduct] will help insure
that old unjust patterns are not repeated or perpetuated.

------ Rev. Frank Chikane, General Secretary, South
African Council of Churches, June 9, 1993,

These new developments further challenge the South
African democratic movement and its international sup-
porters to embrace a vision of a new South Africa and
translate it into an innovative and workable model, The
standards, precedents and relationships established now
will set the stage for corporate behavior in South Africa
for years to come.

The Economy: A Matier of Falth

The “CODE of BUSINESS CONDUCT" reflects the
South African religious community’s understanding that
economy is a matter of faith. Since 1986 when the SACC
called for economic sanctions as a necessary tool to erad-
icate apartheid, South African churches have embraced
economic strategies in the struggle for democracy,

During the last couple of years, a negotiated path to
majority rule and a time when sanctions would no longer
be necessary became concrete possibilities. This new reali-
ty followed a series of events in South Africa, including the
release of Nelson Mandela and other political prisoners,
De Klerk government reforms in 1990 and the Conference
for a Democratic South Africa (CODESA). Though there
was much to rejoice about, the South African religious
community understood it would take more than elections
based on a universal franchise to reverse the legacy of
decades of distorted, discriminatory development.

In February, 1992, the SACC, Southern African
Catholic Bishops Conference (SACBC), Institute for
Contextual Theology (ICT) and Kagiso Trust convened a
conference in Broederstroom, South Africa. Titled
“Towards a Code of Investment—Ethics for South
Africa’s International Economic Relations,” the confer-
ence proclaimed:

“Our goal for achieving life-enhancing economies,
well as our commitment to address the injustices we
ness around us, impel us to address the economic polict

of a liberated South Africa.”

Following that meeting, the SACC and SACBC orga-
nized an Ecumenical Task Force on Economic Matters
composed of prominent South African theologians and
economists, who further articulated this commitment in
May 1993

“Our Faith calls us to a pastoral concern for the people
of our country who are victims of apartheid injustice and
mismanagement of the economy of this country. We are
also called to a prophetic responsibility to proclaim the val-
ues of God’s reign over and against the systematic econom-
i distortions and imbalances created by apartheid....

“We commit ourselves to the mission of bringing abou
an econonty for South Africa that is worthy of all the coun-
try’s inhabitants called as they are to show forth the image
of God in their lives, activities and interactions.”

~ “The Church, the Poor and Business:

A Proclamation on Ethical

Corporate Conduct in South Africa,”
Ecumenical Task Force on Economic Matters,

May 19‘

Anguish over the suffering created by the severely
distorted and deteriorating apartheid economy impelled
South African churches to accelerate the translation of
its theology into practice. The Broederstroom confer-
ence mandate called on the churches to establish the
Task Force on Economic Matters; urge businesses to
adhere to ethical codes of conduct in keeping with South
African priorities for transforming their society; encour-
age the future government to formulate an investment
policy, promoting “holistic, democratic and sustainable
development”; and support liberation and labor move-
ment efforts to develop a code and mechanism for maoni-
toring business behavior. This was their first systematic
step toward corporate responsibility.

Forerunners to the CODE

The Congress of South African Trade Unions
(COSATU), the country’s largest labor federation, had,
in fact, been working for several years on issues of eco-
nomic planning and corporate responsibility. While in
the late 1980s COSATU began to map out economic
alternatives for a new society after apartheid, several of
its member unions had explored the implications fﬁ_r

businesses in greater detail, ‘

The Chemical Workers Industrial Union (CWIU), for




example, had developed a “fair disinvestment proce-
‘ure” as part of its campaign to cushion the impact on
* ts members of economic sanctions which the union
supported. More than two dozen international compa-
nies whose workers were represented by CWIU agreed
to meet with the union to discuss the recommended
procedure, including Caltex, Ciba-Geigy, Colgate
Palmolive and Gillette.

The CWIU procedure required companies to share
information with workers about the planned disinvest-
ment; to negotiate with the union on the disinvestment
package; to maintain existing contracts and working
conditions during the process; to provide separation
pay, wages for a guaranteed period after the disinvest-
ment announcement and employer contributions to
employee retirement funds. These standards—particu-
larly the required corporate disclosure and work with
unions-—helped shape some of the recommendations for
corporate reinvestment in a democratic South Africa.

Other unions, including the National Union of
Mineworkers (NUM), the National Union of
Metalworkers of South Africa (NUMSA) and the South
African Clothing and Textile Workers Union (SACTWU)
also spelled out conditions for foreign investment and
 socially regulated trade” in South Africa after sanctions
nded. They further called on COSATU and its allies to
develop a code to define what SACTWU called “socially
acceptable standards for trade and investment” after

sanctions.

COSATU and ANC Principles

In the spring of 1992, following its March Economic
Policy Conference, COSATU issued its own Code of
Conduct for Multi-National Companies Investing in
South Africa. This code outlined basic standards for
equal opportunity and treatment on the job, creation
and security of employment, education and training,
working and living conditions provided by companies,
workers' rights and policies relating to science and tech-
nology, corporate responsibility programs and disin-
vestment.

Meanwhile, the African National Congress (ANC),
working from a national macro-economic perspective,
had developed its own economic policy proposals,
including its “Revised ANC/Alliance Draft Foreign
Investment Policy.” These positions were initially
designed to stimulate discussion within their own mem-
bership in order to formulate the ANC program for a
ital, competitive, stable, predictable and productive

onomy. They further aimed to develop policies which
Twould inform the legislation of a democratic government.
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The final section of the ANC/ Alliance document clar-
ified expectations:

“Foreign investors will be expected to comply with
domestic regulations regarding industrial relations, worker
health and safety, the environment, affirmative action, and
the education and training of their employees. Where cur-
rent regulations are inadequate, we will expect foreign and
domestic firms to comply with suitable alternative stan-
dards, which may be drawn from international protocols,
from the national regulations of other countries, or devised
by local interested parties.

“We will support the process of devising a voluntary
Code of Conduct for Investors covering such issues, by
civic, labour and business parties, monitored by an inde-
pendent authority, which all investors, local and foreign
will be persuaded to sign.”

Though talks at the national level to end apartheid
were suspended following the Boipatong and Bisho
massacres in June and September 1992, negotiating par-
ties began moving closer to resuming discussions in the
fall. With renewed prospects for a negotiated settlement
and a democratic call to end economic pressures, came a
clear mandate to direct anticipated post-sanctions
investment in South Africa. During this period reli-
gious, labor and liberation movement representatives
continued to discuss guidelines for corporate conduct.

Flatform of Gulding Principles
for Forelgn Investors

On November 13, 1992, COSATU and the ANC pre-
sented their joint Platform of Guiding Principles for Foreign
Investors to more than 150 corporate representatives,
socially responsible investors and antiapartheid activists
attending the “National Conference in Support of the
African National Congress and Other Democratic Forces
for a New South Africa” in New York City. The docu-
ment spelled out basic standards for workers’ rights,
affirmative action, environmental protection, training
and education, employee working and living condi-
tions, job security and support for black business.

(continued on page 5)

After sanctions are lifted it must not be business as usual.
There has got to be a code of conduct for business in South
Africa, for a kind of investment that seeks to turn around the
dispossession of power and empower the dispossessed.

~ Archbishop Desmond Tutu, 21 May 1993




COPRE of CONDUCT for BUSINESS OPERATING In SOUTH AFRICA
South African Council of Churches
July 1993

Introduction * .
The apartheid system has historically burdened South Africa with Bross economic distortions, stagnation, secrecy,

severe discrimination and natural devastation. It has deprived the country’s workers, communities and environment of
the fundamental rights written into international conventions upheld in other countries.

In order to reverse this crippling legacy and to improve the economic well-being of all South Africans, investment by
both South African and multinational companies needs to be reshaped in the image of an equitable, democratic and life-
enhancing society.

It is out of this grave concern and motivation based on ethical religious considerations that the South African Council
of Churches, meeting in conference on 8 July 1993, takes this initiative to introduce and support this code of conduct.
The code outlines ways in which business can play a constructive and creative role in partnership with workers, commu-
nities and other members of civil society, to lay the economic foundations for a stable and prosperous South Africa.

While these standards are also expected to inform the policies of a democraticall y elected government, in the interim,
they are designed to apply to companies operating in South Africa.

. Equal Opportunity:

Companies should insure that their Operations are free from discrimination based on race, sex, religion, political opin-
ion or physical handicap, and implement affirmative action programs designed to protect the equal rights and treatment
of the historically disadvantaged.

2. Training and Education:
Companies should develop and implement training and education Programs 1o increase the productive capacities of
their South African employees in consultation with the trade union movement.

3. Workers® Righiss - &
Companies should recognize representative unions and uphold their employees’ rights to organize openly, barg ¥
collectively, picket peacefully and strike without intimidation or harassment,

4. Working and Living Conditions
Companies should maintain safe and healthy work environment and strive to ensure that the working and living con-
ditions they provide accord with relevant international conventions.

3. Job Creation and Security
Companies should strive to maintain productive employment Opportunities and create new jobs for South Africans.

6. Community Belations

Companies should share information about their practices and projected plans with communities affected by their
aperations and develop social responsibility programs in ongoing consultation with representative bodies in these com-
munities,

7. Consumer Protection

Campanies‘should inform consumers of any possible dangers associated with their products and cooperate with con-
sumgr r;;mtechan and broader community organizations to develop and uphold appropriate product safety and quality
standards.

8. Environmental Protection
‘ Companies should utilize environmentally sound practices and technologies, disclose how and in what amounts they
dispose of their waste products and seek to minimize hazardous waste,

9. Empowerment of Black Businesses

Companies should strive to improve the development of black-owned South African businesses by purchasing from
and sub-contracting to such firms.

10. Implementation

‘ Cpmmniw should Cooperate with monitors established to implement these standards by disclosing relevant info
tion in a timely fashion. O
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The Platform further called on companies to disclose
relevant information to designated monitors of their
performance. It also affirmed the proponents’ intention
for these principles to be incorporated into the future
democratic government's laws on domestic and foreign
investments alike.

An Ethieal Approach to the Economy

Meanwhile, the Ecumenical Task Force on Economic
Matters continued its deliberations, consulting a broad
spectrum of political, union and community leaders, as
well as business representatives. In May 1993, the Task
Force presented a document which was adopted by the
National Executive Committee of the SACC: “The
Church, the Poor and Business: A Proclamation on
Ethical Corporate Conduct in South Africa.”

This thirteen-page statement built on the foundation
laid at Broederstroom by spelling out more detailed
guidelines for domestic and foreign businesses’ relations
with their workers, communities, consumers and the envi-
ronment-—as well as their potential contribution to nation-
al transformation and development. It issued a clarion
call to maintain such standards well after the election of a
democratic government. Not only was this document
designed as an instrument of reflection to encourage more
active participation by South Africa’s faith community in
economic affairs. It was also intended to have an impact
on the behavior of companies and the future government.

International Call for a Code

Two weeks later in Utrecht, Netherlands, the SACC
and World Council of Churches (WCC) convened an
Ecumenical Conference on Ethical Investment in a
Changing South Africa. At the outset, the sixty US,,
European and African participants acknowledged that
while the theological groundwork had been laid and
guiding principles outlined, as yet there was no broad-
based code for corporate conduct in a new South Africa.

The conference urged the SACC to take the lead by
completing development of an appropriate code in con-
sultation with other “interested constituencies” to guide
the conduct of both domestic and foreign corporations in
South Africa. It further recommended that the SACC cre-
ate an effective mechanism to monitor business behavior
as soon as possible, and called on ecumenical partners to
provide the necessary financial and technical support.

The conference further recommended that churches

around the world respond to an anticipated call by the
South African democratic movement to lift sanctions by
first, discontinuing economic pressures except for exist-
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(continued from page 3)

ing embargoes on strategic materials; second, encourag-
ing new investment and aid for all Southern Africa to be
arranged, during South Africa’s transition period, with
the Transitional Executive Council rather than existing
white minority authorities; and third, urging “business
to share creatively and responsibly in the reconstruction
process.” The conference further committed partici-
pants to support these efforts to develop a code by pro-
viding immediate financial and technical assistance. It
concluded that after the call to life sanctions, “ecumeni-
cal partners will cooperate in a new enterprise: the
development of a just, democratic and sustainable soci-
ety in South Africa.”

CODE of CONDUCT: Ten Commandments

Less than a month later, at its 25th National
Conference, the SACC presented and approved a ten-
point “CODE of CONDUCT for BUSINESS OPERAT-
ING in SOUTH AFRICA.” The CODE begins with the

T S R R e ey

“It 1s true that we need higher investment, including for-
eign investment, to restructure and revitalise the economy
and to ensure that, at least, the basic needs of the poor are
met. However, it needs to be realized that no simple injection
of foreign capital would help appreciably unless a more just
way of ordering economic affairs in our own country is found.

“Investment projects as well as business ventures are
unacceptable if they maintain the grim tradition of economic
growth that benefits only a tiny, racially defined minority of
the population....

“Even after the establishment of a democratic dispensation,
the poor in South Africa will continue, for some period at
least, to suffer from vast inequalities in income, wealth, living
standards and power. In these circumstances, we cannot
assume that management and investors will necessarily act in
the interests of society as a whole. Rather, we must work to
foster an ethical approach to the economy.

“Thus this statement of ethical standards for corporate
responsibility is necessary. Even after the establishment of
democracy, a representative government will not be able to
immediately introduce legislation to enforce the standards of
responsible investment found in most democratic countries,

~ “The Church, the Poor and Business:

A Proclamation on Ethical Corporate Conduct
in South Africa,”

Ecumenical Task Force on

Economic Matters,
May 1993




premise that apartheid has severely distorted and dam-
aged South Africa’s economy and environment and
deprived workers and communities of their rights:

“In order to reverse this crippling legacy and to improve
the economic well-being of all South Africans, investment
by both South African and multinational companies needs
to be reshaped in the image of an equitable, democratic and
life enhancing society.”

[t proceeds to spell out immediate standards for cor-

porate behavior with regard to workers, communities,
consumers, the environment, black business and code
monitors. These guidelines are also “expected to inform
the policies of a democratically elected government.”

Comparing the Codes —
A Difference of Foeus

The COSATU Code, Platform of Guiding Principles and
SACC “Code of Corporate Conduct” support the same
basic employment, environmental and affirmative
action standards for responsible corporate conduct in a
democratic South Africa. Moreover, they all underscore
the importance of corporate accountability to workers
and South African society as a whole by emphasizing
the need to comply with a still-to-be-created monitoring
mechanism. Nonetheless, given their respective, albeit
overlapping constituencies, the three sets of standards
differ slightly in focus.

Emphasis on Workers

As logic would suggest, the COSATU Code places
the strongest emphasis on workers’ and union rights,
occupational safety and health and the transfer of tech-
nology. It requires companies to abide by South African
law and International Labor Organization conventions
as minimum standards and reiterates that companies
deciding to disinvest should do so according to an
agreed disinvestment procedure.

The COSATU code also underscores the importance
of disclosure of information, in general, and, in particu-
lar, consultation with trade unions and affected commu-
nities about corporate social responsibility programs
“designed to build self-reliance.”

From Prineiples to Government Poliey

The Platform of Guiding Principles incorporates the
ANC's objective to empower black business—one of the
major planks in its majority empowerment strategy.
Moreover, it presents the rationale for campaigning for
these principles during the “interim phase” of the tran-
sition to democratic rule and underscores the intention
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to translate the principles into future government policy

and legislation. .
Reconstruction and Reconeiliation ‘

The SACC CODE reflects the churches’ commitment
not only to reconstruction but also to reconciliation. It
builds on the work of the Ecumenical Task Force on
Economic Matters by requiring companies to work with
the communities in which they operate. It calls on com-
panies to inform local communities about business prac-
tices and plans which would affect communities and
consult with representative local bodies on an ongoing
basis to shape and implement their social responsibility
programs. This process is designed to strengthen work-
ing relationships between companies and their neigh-
bors as well as to promote the development of the most
usetul social projects.

But as important as the SACC CODE’s high stan-
dards for business behavior, is the development of an
inclusive and dialogical process. Through this CODE,
the SACC issues a cordial invitation to the corporate
community to embark with the rest of South African
society on a new enterprise: the creation of a just and
viable society.

A Bold Step Forward )

For South African churches the “CODE of CON-
DUCT” marks a brave and bold step into the economic
arena. Confronting apartheid’s economic inequalities
and devastation, which continue to impose massive suf-
fering and to sabotage community reconciliation, South
African churches are impelled to act. Unencumbered by
any need to win an election or mandate to work in
alliance with a campaigning party, they may be freer
than other code advocates to play a prophetic role. In
the future, they may also be spared many of the difficult
compromises which will inevitably confront a new gov-
ernment.

In developing its work on corporate responsibility,
the SACC, SACBC and their Ecumenical Task Force on
Economic Matters have engaged a broad spectrum of
organizations, including the ANC, Pan Africanist
Congress, their respectively aligned union federations
COSATU and the National Council of Trade Unions
(NACTU), as well as economists of many persuasions
and members of the business community. This process,
in itself, has the potential to provide a kind of social
cement, which will be important to shape a new kind of _
corporate responsibility, ‘
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Since the CODE will be voluntary (at least until a
future government is able to legislate its own standards),
it can only be strengthened by broad support, including
backing by the corporate community. This is not a fore-
gone conclusion, however, since the CODE sets new cri-
teria which have not been standard practice for business-
es in South Africa and, in some instances, have been
bones of contention. In this context the task of the
churches and their allies will be to create the legitimacy
and consensus necessary to put the CODE into practice,
and to establish an effective monitoring mechanism with
the participation of the business community and support
from leading labor, community and political organiza-
tions. In the process they will need to maintain a delicate
balance between their roles as potential partners with
business and critics to prick the corporate conscience.

The SACC and SACBC confront a similar challenge in
their work with the future government. On one hand
their positions and relationships may enable them to
impact a new administration’s policies. On the other,
should legislation and implementation fall short of their
standards, the churches and their partners in civil soci-
ety are likely become independent advocates of respon-
sible investment.

The Broader Challenge

The South African religious community along with
the unions and political organizations working for cor-
porate responsibility face a broader challenge. Will they
be able to take advantage of their historic opportunity to
create the framework for a new economy which reverses
the legacy of apartheid and builds a new kind of just
and participatory society? Will they be able to work
simultancously for political and economic democracy?

THE CORPORATE EXAMINER
Vol. 22, No. 4, 1993

Detach and return:

The principles, practices and precedents established
now are likely to have an abiding impact on the behav-
ior and role of business in the South African economy
for decades to come. If South African corporate respon-
sibility advocates are able to implement their codes
effectively with the willing participation of the business
community, they will have created a unique vehicle for
constructing a cooperative, equitable and empowering
economy on the rubble of apartheid. If not, South
African society may be doomed to place a modern mask
on the old inequalities and injustices which have long
characterized apartheid capitalism.

New Premises for Partnership

As history turns a corner, South Africans are clearly
articulating their own economic and social priorities as
the country’s leading religious, labor and political insti-
tutions write codes for the conduct of both domestic and
foreign investors. This means codes written in other
countries are no longer legitimate. Moreover interna-
tional campaigners now face the difficult task of main-
taining the momentum of the antiapartheid movement,
B R RO s

Under the apartheid system, government and business
systematically deformed the economy. Today South Africa
has one of the most unequal distributions of income and
wealth in the world; a shrinking economy in which only half
the work force can find formal employment; high costs, gross
over concentration of ownership and markets, and corrupt
management. The sobering reality is that the correction of
these structural distortions will require years of cooperation
between the new democratic government, its partners in civil
society and the international community.

- Utrecht Statement, 12 June 1993

Editor: Diane Bratcher
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while switching strategies and broadening support to
reverse apartheid’s crippling legacy and promote the
democratic development of a new South Africa.

For those organizations and companies which have
advocated democracy in South Africa, the acid test of
their rhetoric will be the extent to which they support
the authentic voices of South African majority organiza-
tions—and the standards they set.

For those institutions, including socially responsible
investors, which have maintained policies promoting
sanctions, divestment or anti-apartheid shareholder
activism, this will soon mean a shift to supporting
investment in a new South Africa—according to the spe-
cific standards set in the country.

For faith-based organizations the next stage of the
partnership will demand financial and technical support
for new strategies developed by the South African reli-
gious community, such as the CODE of CONDUCT.
Co-religionists abroad will be invited, in the spirit of the
Utrecht Conference, to urge companies in their own
countries to abide by the CODE and share information
about their companies’ conduct in South Africa.

For the companies themselves, this CODE and period
in South Africa’s history present a unique opportunity.
There have been a wide range of corporate approaches
to South Africa. Some firms left South Africa out of con-

INTERFAITH CENTER ON
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viction or under pressure. Many of the companies_

remaining in the country had worked to make a soc '_'
contribution through Sullivan Principle programs and ™

other measures. The new CODE equalizes expecta-
tions for South African and international companies
alike. Moreover, as corporations in the post-sanctions
era explore opportunities to enter or expand in new
markets in South and Southern Africa, they can help
reduce risks and shape their own investment environ-

ments.

By working collaboratively with unions, communities
and religious organizations then can contribute to the
stability of the communities and economy in which they
operate. Their support for the CODE will also improve
their visibility and public image as cooperative partners
in the new process of community and nation-building in
South Africa. It is also likely to win support at home
from socially responsible investors and purchasers.

The new partnerships for corporate responsibility
are, above all, part of an evolving process. Without
doubt there will be mistakes and setbacks, as there have
been throughout South Africa’s difficult and jarring
journey to a negotiated democratic dispensation. The
important thing for both CODE advocates and compa.
nies alike is to move now beyond old positions and to
demonstrate the vision, courage and commitment to
join in that process.
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ANC/COSATU position presented to the National Conference in
Support of the African National Congress and Other Democratic
Forces for a New South Africa.

Riverside Church, New York City

1.

1.1

*
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Introduction .

The apartheid legislative process that governs investment at
present is a major cbstacle to growth and development. In
this context the process of foreign investment needs to be
assessed with care.

At present the basic ILO Conventions do not apply across
south Africa. Discriminatory practices are widespread, and
the lack of transparency in government is hiding corruption
and inefficiency, and promoting political violence and
destabilization. Measures to protect the environment are
weak, weakly implemented or non-existent. Investment in such
a context will, therefore, not automatically contribute to
growth, development or the eradication of apartheid.

We therefore propose that any investment after the lifting
of the policy of economic sanctions should be guided by the
following principles:

Workers' Rights

Companies should uphold workers' rights including the
recognition of representative unions and their rights to
bargain collectively, to strike, to picket peacefully, and
strike breakers will not be hired.

Investment should enhance employment creation.

Equality of Opportunity

Companies will eliminate all discrimination on the basis of
race, religion, sex, political opinion or physical handicap
and will implement affirmative action programs.

Investment must incorporate environmentally sound and clean
practices and technology.

, BISTRICT COALITION
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Observer Mission to the United Nations
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AFRICAN NATIONAL CONGRESS (ANC) PROPOSAL: BODY AND
PROCEDURES FOR DRAFTING A CONSTITUTION

The ANC proposes that:

1.

v

- 4

10. Functioning within the above framework, the Constituent Assembly shall be legally

The Constitution be drafred and adopted by a body to be elected according to the
principle of universal franchise.

This body (which in this document will be called the Constituent Assembly) shall be as
inclusive as possible.

All persons over the age of eighteen (18) living within the 1910 bordess and regarded tn
international law as South cans, shall be entitled to vote. '

. The system of proportional representation shall be used.

The Constituent Assembly (CA) shall consist of four hundred (400) delegates and have
a steering committee which will lay down its .

The Constituent Assembly shall elect from its own ranks a representative drafting
commission consisting of 40 persons to work under its direction.

Decisions at the Constituent Assembly shall be by a two thirds majority.

The Constituent Assembly shall be obliged to enshrine the principles agreed upon by
CODESA (Convention for 2 Democratic South Africa) in the new constitution and shall

not contradict such principles.

The Constituent Assembly shall appoint an independent constitutional panel consisting

of nine respected, representative and competent persons to hear any disputes concerning
the application of clauses submitted to it by members of the Constituent Assembly.

entrusted with sovereign powers to draft and put into operation a new and binding
constitution for South Africa. Towards a Democratic and All-inclusive Constitution-

Making Body (CMB).
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1. THE NAME OF THE CMB Coausriuenr Makag Bady

We prefer the term Constituent Assembly. This is the one most widely used internationally.
It indicates that what we are doing is constituting a new South Africa out of the old, and
that we function not as self-appointed individuals but as representatives sitting in solemn

membl{vwith a p::ﬁer mandate and appropriate procedures. The name in itself is not
crucial. We could it the Congress, after the body which drafted the first great modern

Constitution - that of the USA. What matters is how it is chosen and how it ions, not
who first came up with its name.

2. THE BODY MUST BE CREATED AND MUST FUNCTION IN A DEMOCRATIC WAY,

Since the objective is to install democracy in South Africa, the body must itself exemplify
w_ﬁu the heart of democracy lies the question of choice and elections. Without
ons there can be no democracy.

CODESA has a vital but limited function, namely, to create the conditions for the adoption
of a new constitution, not to draft a new constitution itself. The fact that it is self-appointed
is appropriate to its function, which is essentially that of negotiating the process of transition
from apartheid to democracy. The broad support that it is receiving despite its non-
democratic character derives from acceptance of its limited role. When it has established
the foundation for the process of drafting a new constitution, its historic task will have been
completed. Should it attempt to perpetuate itself and usurp the role of the body it was set
up to create, CODESA will lose its prestige.

No one who genuinely supports democracy can fear elections. Once the racial and colonial
mﬁ  are destroyed, there can be no justification for denying the principles and practice
¢ we to say that elections are only good for whites in South Africa and

“blacks in other countries ? Are we to back democracy in Zambia and in Eastern Europe
and deny it in our own land ?

The dream of the oppressed majority in this country ever since 1910 has been full
participation as ordinary South Africans in elections and the choice of government. The
National Convention that preceded the 1910 Constitution was based on whites-only elections
for a whites-only convention. That ugly beginning to our constitutional life can only be
expunged by non-racial elections for a non-racial convention. Elections thus have an
historical healing role to play in our country. They are a part of the process of achieving
independence from which the majority were excluded in 1910; they are a signal that true
citizenship bas at last arrived for all.
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Elections will be proof that we really are in a new South Africa. They will signal a
compelling aclmowled‘gement of our common South African-ness, They will open the way
to the development of a genuine and generous national vision, and encourage a sense of

shared responsibility for the country's future.

When we say that it is elections that give the constitution-making proceedings legitimacy,
we accordingly refer not just to formal international and internal Iégitimacy, but to

subjective and moral legitimacy in the hearts of our people.

It might be difficult for those who take elections for themselves for granted to understand
what it will mean to those who have been permanently excluded from the electoral process
to at last have a chance to stand up and drop their ballot slip into the ballot box. What the
voters will be asked to decide is who they wish to represent them in the body which drafts
the constitution. By voting they identify actively with the whole process and hence take

responsibility for its outcome.

There will be direct nexus through the elected representatives between each voter and the
final product.

¥ In this way, elections will take away the sense of distance and incomprehension which,

(O

unfortunately, at present separates the general South African public from CODESA.

Elections will be the first step in an open and public process. The people of our country
should be entitled to know at each step exactly what is being done at the CMB in their
name. Compromises openly struck, honestly ag eed to for purposes of mutual advantage and

frankly explained, have a much greater chance of being %{edthmthaenﬁpﬁawdin
‘terms of secrét agreements behind closed doors. The electo process encourages openness

intability. It p es before the people who take an interest in them
because they know that their opinions can make a mrem

Ratification by referendum

An after-the-event ratification can never be considered as a serious alternative to involving
the public in elections for the CMB. Far from legitimising the process, it will ensure that
the Constitution is born in an atmosphere of cynicism and rence. A referendum is a
useful means of testing public opinion in relation to issues where a simple "Yes" or "No"

would be appropriate. It is a grotesque d g that & wwd

document corresponds to whi

The public is placed in the invidious position of givmga simple "Yes/No" to a lengthy
document, much of which will inevitably be in technical language, without the option of
influencing its individual parts.
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There is the added problem of persons being compelied 10 vote in favour of a constitution
with which they might not agree, simply because to continue with the present racist
constitution would be a greater ewvil.

All the practical problems and inconveniences said to relate to elections for a Constituent
Assembly would apply to the holding of a referendum.

The arguments against the CMB being elected
The case for elections in the modern world is so strong that only someone very cut off from

contem l'l% unking would argue against it. As we understand it, noné of the partcipants
in Wor roup 2 are actually against elections in principle.

Certain participants have, however, raised queries about the feasibility of elections in

current conditions or about the desirability of granting what they call a "blank cheque” to
an elected constituent assembly. It would be ungracious to suggest that they are {
to elections because they fear that they themselves will not fare well if they lose their base

in apartheid structures and are left to the mercies of the electorate. We accordingly treat
the arguments on their merits,

(i) Violence

The first point made is that there is too much violence in the country for free elections to
be held, and that elections would only encourage further violence (one assumes that this
is meant to express a fear and not to convey a threat).

The dm of this argument is that if the existence of violence is accepted as a reason for
not hol elections, then those who are fearful of losing an election will have a stake in

maintaining the level of violence.

We are in fact convinced that far form contributing to violence, the holding of elections will
provide an orderly and publicly supervised manner in which the contest for political
leadership can be conducted. It will serve not as a source of violence but as an alternative

to it.

The turning point in Namibia from a state of severe internal conflict to a state of pea

ce
was the ; Assembly, The way in which the CA
(Constituent Assembly) there conducted its bus based on extensive give and N

take
promoted national unity and has until now ally eliminated political violence. We have
no doubt that the same process would have the same beneficial’ results in South Africa.
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What we should be concerned about is not the fact of holding elections, but how to ensure
that voters are free to exercise their choice and that they are well-informed when doing
so. Elections are held precisely so that different ideas can compete. The stronger the

competition, the greater the need for elections.

(i) "Simple Majorttartanism® .. * tey < scs sop psyebiiiasuts nplls

The second argument against having the constitution drafted by an elected Constituent
Assembly is that this would amount 1o giving a blank cheque to an electoral majority
without respecting the rights and interests of minorities. The term "majoritarianism"” is used
in this connection as though somehow it is inherently evil, Add the adjective "simple” and

it becomes even worse.

Mmﬁ approach comes badly from people who bold office on the basis either of no elections
at |

or of elections based on principles of §in : _
If the present government were to resign bécausé it has been chosen by means of simple
majoritarianism (times three), then its moral position as an opponent of majority rule would
indeed be powerful. The same would apply if it were to impugn the validity of the recent
referendum on the basis of its simple majoritarian nature, or to deny the validity of all
legislation passed since Union in 1910; with one exception, such laws were always based on
the approval of a simple majority of Members of Parliament who in turn had been elected
on the basis of simple majority (or less) of voters.

The Presidents of France and the USA as well as the Prime Ministers of the United
Kingdom and India have all been elected on the basis of "simple majoritarianism”.

& < =

One cannot escape the conclusion that the arguments against majority rule are being
advanced not so much because of the principle involved but because of dissatisfaction with

whom the majority will be. Put simply, "simple majoritarianism" was good enough for the

whites for 82 years, but will not be good enough for the black: __
promise t0 VOIE for the party presently Tn office, in Which case the €5 oI majority rul
ANC firmly

ht re-assert themselves. The irony of the situation is that whilé we in the
believe that the principle of free elections and majority rule lies at the heart of democracy,
we do not support what has been called simple majoritarianism for South Africa. We, who
have never benefitted from the Westminster system of government in the past, in fact have
a much stronger claim to opt for a different system than those who for decades have been

advantaged by it

There are at least three major respects in terms of which our proposals differ from what
s called simple majoritarianism
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More than 15 months ago, the ANC dedits support for the system of proportional

| ntation. WQ 1i1Q 8O TO0T WO B C asons {In adaditson 12 A€ usua arsumen ).

In other words, & relatively large body would more easily accommodate the diversity of the
South African nation than would a small one. We are of the view that it would be of great
advantage for individuals and communities to feel that they are directly represented at the
CA through persons they know and who will be able to report back and explain the

proceedings to them.

It would not, of course, be necessary for the CA to work all the time in plenary. Our
proposals for a drafting commission are set out below. This commission would be relatively
mall i ' € Tes] Or the day-to-day technical carrying out of the
wishes of the CA in relation to establishing draft terms for the new constitution.

One of the participants has made the proposal, apparently seriously, that the CMB be a
bicameral body, We are unaware of any precedent anywhere in the world for such a
procedure, Inde&d; {r seems 1o repratar “id of elementary confusion between the
functions of a CMB and those of & legislature, that would fail a first year law

We feel that constructing two Houses on the basis of assuming inevitable conflict between
the majority and minorities, and then setting them against each other on a collision course,

is designed to m ¢ rather than reduce differences.

It will encourage reciprocal intransigence rather than mutual attempts to find solutions.
Sensitivity to the wishes of the minority cannot be achieved by insensitivity to the feelings
of the majority. The upper House will come generally to be seen as the House of Losers,
and bad Losers at that. What are clections for if losers take nearly all?

Already we hear the mocking phrase: "simple minoritarianism" One may also speak of the
system of DR (Dhmorﬁonate Representation). How inclusive and nation-building can

0
& process be that nullifies the wishes of Seventy or eighty percent of the population? How
inclusive is the process if the third of the population living in the TBVC states is excluded

from it? What we need are not two houses at each oth

antagonistic towards each 1o ha , OUT A Single, multi-f; representing the nmation
in all its variety and seeking to establish fair ground rules for the realisation of the principle

that South Africa belongs to all who live in it.
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This ad hoc and specially constructed bicameralism will be M:jty the mjoriy of South

Alricans and by the world at large as a reminder that the cadaver of apartheid still rules

from the ‘gta:e into which it was said to have been cast. The racial group rights idea at least
¢ of honesty, declaring in effect that some people were inherently different

from and more wo than others. We now end up with the confusion that inevitably
results from trying to democratise apartheid. Elections are held to choose losers, Minority
parties undermine their moral position by being associated, whether they like it or not, with

wnstitutional chicanery,

Deadlock is built as a mathematical
representation, and, possibly of over repre
. -1e principle of minority groups in th

——

The Drafting Commission 10 st

The drafting of the Namibian Constitution was consi
bytheCAofadraftingco- ‘

legal advisors from outside. We e
commission cTapproximataly 40 |
or political scientists, but should persons with competence and in
constitutional concepts, The commission should be chosen on the of proportional

repraba:ntaﬂon, subject to the right of Cvery party represented in the CA having at least one

FUNCTIONING OF THE CMB (sxuZi M7. 4»47,
The CMB, which should function in Parliame_m

»

to complete its work. Should it fai)
new elections could be held. The threat of imminent electi

of the delegates.

The CMB would at its first session elect a steeris
representation. Wwould De responsible Or quest
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would chair sessions, [t would attempt to achieve consensus wherever possible, but if an
issue were to go to a vote, a simple majority should suffice.

The Drafting Committee, on the other hand, should take its decisions by a two thirds
majority. It may submit majority and minority reports to plenary sessions

If a dispute arises in this committee or at the CA as to whether an agreed general principle
has been ignored or contradicted, the problem should be referred to the Steering committee,
and if the steering committee in turn is unable to find a solution satisfactory to all, the issue

shall be sent to the Constitutional Panel,

THE CONSTITUTIONAL PANEL

The Constitutional Panel would consist of nine persons selected on the basis of their
integrity, representiveness and competence by the CA. We pro that they be chosen
en bloc, with a vote of at least 80% in favour of the panel as a whole. This would conform
with procedures in European countries where the Constitutional Court is nominated by

Parliament,

The members of the Panel would not be members of the CA and would be independent
in their functioning. They would entertain petitions by the Steeri Committee, or by at
least 15% members of the CA, in relation to whether draft p for the Constitution
contradicts or fail to enshrine general principles agreed to at CODESA. They would also
be called upon to verify that the Constitution, as finally adopted by the CA enshrined and
did not contradict these principles.

The decision of the Panel shall be final and not subject to review by the CA or by the
ordinary courts. While there are undoubtedly persons of great merit in the present judiciary,
the court system as such is seen by the majority of South Africans as a creation of the

apartheid government which appointed the judges and as lacking in legitimacy.

Many outstanding lawyers have in fact refused to serve as judges for this very reason. Only
1 out of approximately 150 judges is not white, and only 2 are not male; if issues of non-
racialism and non-sexism arose, it would be manifestly inappropriate for them to be decided

by all-white and all-male bodies.

In any event, the procedures and time frames of the ordinary courts would be such as
totally to impede the pnrggcr functioning of the CA. Decisions at the CA will have to be
taken swiftly so as to enable the constitution-drafting process to proceed.

The Panel will in fact function very much along the lines of the French Conseil

Constitucionel which decides on questions of the constitutionality of laws
submitted to it from Parliament, and which enjoys considerable prestige. ers of the
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NEC RESOLUTION ON NEGOTIATIONS AND NATIONAL RECONSTRUCTION

Further to our adopted document "Negotiations, a Strategic Perspective” this meeting of the
NEC decides as follows:

1. We reject the National Party's power sharing proposal either for a permanent or fixed
period. |

2. In the interest of reconstruction and peace and the need to minimise the potential threat to
democratic advance from divisive forces in the period immediately following the adoption of the
new constitution, we declare our support for an Interim Government of National Unity (IGNU)
which would exist up to the point of the adoption of the new constitution. After the adoption
of the new constitution the IGNU would continue in the same form as a Government of Nation-
al Unity and Reconstruction in order to phase in structures provided for in the new constitution.

The GNUR would exist for a specified limited duration, whose term would come to an end by
the first election under the new constitution, which would be held no later than five years after
the elections for the CA.

3. Such a GNUR shall be governed by the overriding principle that minority parties shall ppt

have the powers to paralyse the functioning of the executive or to block the process of restruc-
turing, more :

(@) It shall be made up of an executive in which there will be Wtim of all
the parties elected to the CA squecf to a minimum threshold of 5% of the seats in the Con-
stituent Assambly.

(b) The President shall be elected by a simple majority of the Constituent Assembly

(c) Representatives of minority parties in the cabinet shall be apointed by the President in
consultation with the leaders of each party in question. The President shall have the right to
insist on an alternative if the person proposed by such leader is, for specified reasons, unac-
ceptable.

(d) In general the President shall exercise his or her executive powers after consultation with
the cabinet.

(e) In the case of certain specified powers the President shall exercise his or her powers in
consultation with the parties represented in the cabinet. In the event of a disagreement the
President’s decision shall require support from 2/3 of the members of cabinet.

(f) The specified powers mentioned in () are still to be negotiated and before an agmamént s

reached in this regard a detailed mandate will have to be obtained from the NWC sitting with
either the chairperson or secretary of each region.

PO. Box 15575 Washingron, D.C. 20003 (202) 543-9433/4 FAX/Telex (202) 543-94385




4. The meeting further reaffirms its positions concerning the Constituent Assembly that the
Constituent Assembly shall be a sovereign constitution-making body which will be bound only

pertaining to the powers and

functions of regions will also require an additional two thirds majority of the regional represen-
tatives sitting as a whole. The Constituent Assembly should complete its work as quickly as
possible and not later than nine months after its election.

The NEC will continue to negotiate the issue of an effective deadlock breaking mechanism
which would be used in case the Constituent Assembly is unable to conclude its work within
the specified time frame.

5. The meeting of the NEC resolved that work should continue to build a national 8
MM&QLNMWMMML through discussio"75_‘-‘7Tfﬁ-‘—5‘:‘?\-87-%a-?fi'g‘sm;?-:jIlsu

organisations. All decisions concerning the powers, functions, boundaries and structure of
regional government should be decided by the Constituent Assembly. Any Commission on
Regions that may be established by a multi-party forum would, apart from delimiting electoral
regions for the Constituent Assembly elections, only make recommendations to this Assembly.

(i) evolving an affirmative action programme, with definite time frames, to reconstruct the

(ili) a far-reaching programme of social and 8conomic reconstruction to address the pressing
needs of the majority of South Africa: 4
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The National Executive Committee of the ANC, meeting in Johannesburg
from 16-18 February 1993:

Having raviewed the process aading (¢ the democratic election cof a
Constituent Assembly and the formation of an Interim Govemmaeant of

National Unity,

Confirming its resolve t0 ensure the earliest possible establishment of a
Transitional Executive Council, it8 sub-structures, the independent
Electoral and Media Commissions and the enactment of a Transition to

Demaocracy Act:

Convinced that this is essential to enabls free and fair elections to take
place;

Reaffirming that international sanctions against apartheld have played a
critical role in the struggle for a united, democratic, non-racial and non-

saxigt South Africa;

Recalling the resolution on sanctions adopted by the National Conference
of the ANC in Juiy 1981 for a phased approach (0 sanctions;

Further recalling the decision of the Tripartite Alllance Seminar on
Sanctions of Qctober 4, 1881, which made recommendations about

sanctions affecting diplomatic relations, gold coins, trade and trade
cradite, new investment, loane and other financial matters;

Recommends to all the democratic movement of our country and all our
alliles internationally that:

1
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expanding industry through the substitution of hitherto
imported manufactured goods for the wealthy minority. There
has also been an emphasis on strateglc industries such as
arms and petro~chemicals. This led to the emergence of a
significant manufacturing sector in our country, but one
uh?cn is generally puncompetitive In terma of International

costs and prices,

The alienation of jand from the indigencus people and the
denial of the African majority's rights to land and
political power |n our country are intimately connected.
The agricultura} sector in South Africa Is currently
experiencing a deep crisis. Debt levels of white farmers

have reached critical proportions.

These problems have led to rapldly increasing unemployment
and a serious decline In living atandarde. Furthermore,
they have deprived the black youth of opportunities to
realise thelr talents. -

Our people remajn divided. We do not know each other. We
are prevented from developing a national vision, iIn terms
of which, we would see our country through the eyes of all
ite citlizens, and not just one group or the other. We live
apart, physically separated, spiritually allenated,
frightened of getting too close, knowing that we have
different life~-chances and different views of what change
means. We are jyujed by a wmultiplicity of (fragmented
departments, boards, councilis and minletries, Apartheld has

left ua apart,

POLICIES FOR THANUFORMATION

Al.1 In this context jt s vital that the ANC develops a clear

response. This response must be aimed both at establishing
a nevw and democratic political dispensation that replaces
the racist and undemocratic aeapartheld constitutlon and
addresses the Jegacy of apartheid In the broader soclo-

economic sphere,

This document is & direct response to the above challenges,
It sets out for discussion & comprehensive set of
guidelines high]jghting the ANC's broad policy response to
all the major arsas of political, soclal and economic life.
The document lg structured so #s to highlight the strong
relationship between the creation of political democracy
and soclal and sconomic transformation.

It is critical, however, that we honestly face up to the
extent of the preoblems confronting our country. They are
not geoling to solved overnight and there are no sasy or
quick solutiong. The probless run deep and rescurces are
limited. Accordingly, the policies proposed here represent
our broad visjon, These policies highlight our ultimate
goals, which wil} peed to be transformed Into effective and
realisable prograsmes In the short-term.

o
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Al.4 In other words, we will need to establish priorities both

within each of the different policy areas and between these
broad areas. These priorities must be arrived at through
democratic discussions and declslon making processes and we
must establish Just and efflclent mechanisms (o
implement ing these decisions. Progress will also depend on
involving as many sections of our soclety as possible in

finding solutions.

I A E R RN

B. A DEMOCRATIC CONSTITUTION FOR SOUTH AFRICA

BASIC PRINCIPLES

B1.1 Sovereignty vests in the people of South Africa. Thelr will

shall be expressed by thelr democratically elected
representatives in periodic free and fair elections. These
elected representatives will adopt a constitutlon which
shall be the highest law of the land guaranteeing their

basic rights.

The goal of the ANC, ever since 1t was [ormed in 1912, has
heen to give all the people of our country, the chance tu
choose their own government. That Is why generations of our
leaders and members have set their sights on the objective
of a new and democratic constitution which would at last
remove the colonial status of the African people, abolish
all formsa of discrimination, ant recogqnine the hanc
eigua bl ity of all South Africanns,

We are prowd of our rolea in pioneering democracy  and
constitutfonalism In our land, especially through the
Freedom Charter. None has f{ought harder f{or {reedom and
democracy than we have. The people will finally have won
the right to choose thelr own government. At the same time
they will have the right to remove any government through

periodic elections.

Our constitution shall not only guarantee an accountable
non-raclial, non-sexist and democratic structure of
government, but shall also empower all citizens to shape
and share In the many aspects of life ocutside government,

OQur constitution shall guarantee the space for civic bodies
trade unions and the numerous other organisations which
people create to deal with their every day problems and
aspirationa. These are the institutions of civil society
which are crucisl if we are to have a deep and thorouqgh
democret ic order.

Our task now is to rally all South African patriots around
the principles for which we have always stood, namely, of
equality, mutual respect, dignity and promot ion of basiv
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and functions of ‘reglonal government will need to be
balanced with those of the urban and rural local
authorities In order to aveld confiict.

Traditionel leaders

The Institution of chieftainship has playqd an lmportant
role in the history of our country and chiefs will continue
to have an imporgant role to play in unitying our people
and performing cersmonial and other functions allocated to
thes by law. The powers of Chiefs shall always be exercised
subject to the provisions of the constitution and other
lava. Provision will be made for an appropriate structure
conslsting of traditional leaders to be created by law, in
order to advisa parliament - on matters relevant to
Customary law and pther matters relating to the powers and
functions of chiefs. Changes in the existing powers and
functlions of chlefs will only be made by parliament after
suth consultation has taken place.

THE EXECUTIVE

The ANC proposes that the Head of State be 3 President with
both ceremonial and executive powers. The President should
be elected by the National Assembly. Me or she will have a
fixed term of office and be available for re-election only
once. The President will appoint and Supervise the
functioning of the cabinet, acting through and in Jialson
with a Prime Minister who wiil be directly accountable to
President and responsible to the National Assembly.

A BILL OF RIGHTS
Iintroduction

i A central place In the Constitution will be occupled
by a Bill of Righta. This will set out certaln basic
vrights and freedoms as universally understood which no
future government wiil normally be able to take away
except by special wmajority, Basically, it will
enshrine principles for which we have fought all our
lives. At the heart of the Bill of Rights lles the
notion of the fundamental equality of all men and
women, lrrespective of race, colour or creed.

| The Bill of Rights will guarantes that South Africa in

& multi-party democracy in which people enjoy ireedom
of associatibn, spesch and sssembly and the right to
change the jovernmsent, Furthermore, the public have
a right to W what is being done in thelir name - we
balieve in a strong right to information and a fire
qu:r:ntn. regarding the free circulation ef ldeas and
opinions.

5.1.3 The 8i1) of l‘qhﬁu shall be binding upon the State and

orqans of governsent at all levels and where
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appropriste, on soclal institutions and persons,

The Rill of Rights will be enforced hy the courts,
headed by a soparate newly created Constitutional
Court, which will have the Lask of upholding the
fundamental rights and freedoma of all citizens
against the state or any body or person seeking to
deny those rights. The judges will be independent, and
will consist of men and women drawn from all sections
of the community on the basis ©of their integrity,
skills, life experience and wisdom.

The Blll of Rights shall secure the rights of all
persons in all spheres of life, including housing,
education employment and access to facilities and such
protection shall be ensured without discrimination on
the ground of race or gender.

Thae Bill of Rights must gquarantee language and
Cultural rights,

It must acknowledge the importance of Feligion in our
Country, It must respect the diversity of faiths and
give guarantees of freedom of religion,

The rights of the child; the duties of all citizens;
environmental rights; the rights of disabled persons:
and the right not to be discriminated against or
subjected to harassment because of sexual orientat lon,

The ANC le against capital punishment and will acek to
have It outlawed in the Bill of Rights,

i

h5.2 Worker's rights

B8%.2.1

Workers have fought long and hard for their right to
set up iIndependent trade unions, their right to engage
in collective bargalning and their right to strike.
These rights must be protected in the Bill of Rights,
which should be supplemented by a Workers' Charter.
This charter should set but all those rights that
wvorkers throughout the world have qained tor
themselves. The State will be a signatory to the
International Labour Organisation {1LO) conventions.
The Bill of Rights will 3180 prohibit slave labour the
exploitation of children and discrimination in the
work place., :

85.) Human rights for vomen

A5,.3.1

#%.3.2

Special emphasis will have to be given to the
realisation of women's emancipation,

Women are discriminated againat and subordinated in
Gvery Area of public and private Jite. They have
inferior access to education and employment  aml are
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mechanlsms o ensure that thers le an enforceable and
expanding minimum floor of entitlements for all, In
the areas of esducation, health and velfare. It will
commit the gourts to take into account the need to
reduce malnytrition, unemployment and home lessness
when making any declslons.

85.6.2 Pensions should Immediately be equalised in respect of

race and gender, and all future governments should be
conntltut?onaily Committed to embark upon programmes
to ensure that every household has electricity, clean
water and access to vaste disposal.

B5.6.) Special agencjes linked to Parllament and the courts

Bo .

should be get up eso as to ensure that national,
reglonal and local authorities apply appropriate
Ghares of their budgets to achieving these rights,.
taking into account the Problems of limited resources
and affordabllity. Removing the inequalities to which
the majority of the people have been subjected, both
by law and iIn practice, cannot be left either to
paternalism or chance. We cannot have a natjon |f

half the people live in darkness, half in light.

AFFIRMATIVE ACTION

R6.1 There is strong support in this country for the ldea oi

86,
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affilrmative action, and some resistance, While taking on a
variety of forms, affirmative action means special measures
to enable persons discriminasted agalnst on grounds of
colour, gender and disabllity to break into flelds from
which they have bpeen excluded by past discrimination. The
ANC proposes aff|rmative action with a view to establishing
a law-governed, progressive and equitable way of ensuring
sdvancement without on the one hand freezing present
privileges or on the other going over to arbitrary
compulsion. The jssue has to be handled with both firmsness

and sensitivity,

The constitution will make it clear that seeking to achieve
substantive equal rights and opportunities for those
discriminated againet in the past should not be regarded an
& violation of the principlies of wality, non-raclalisme
and non-sexism, £ rather as thnr fulfllment. Unless
special lnttrvun; Gne are made, the patterns of structured
advantage and ¢lsadvantage created by apartheid and
patriarchy vrepljcete thesselves froms generation to
gensration,

¥e do not support glving positions to unquaiified people
simply on the gs of race or nder, What we will
insist on, #¥er, ia that the hundreds of thousands of
highly merit-worl parsons who have beasn unjustitiably
kept out of jops, x;nlud advancement in their careers and
excluded from training, be qiven their due. Those who have
been kept back PY apartheld eoducation and by sexist
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Assumptions should be glven special backing to catch up.
The rich 1life experiences, knowledge of languages, and
Cultural diversity of. those previously discriminated
against should be seen as enriching the contribution of
individual South Africans.

We look to advancement taking place primarily through
application of the principles of equal protection, good
government and an expanding floor of minimum rights, that
I8, our constitution will be profoundly non-racial and non-
sexist, but it will not prevent taking the reallties of
race and gender discrimination into account in certain
specified areas and in order to meet well-deflned goals
when trying to achleve real equality.

Apecial attention will have to be glven to intensive
training and the opening up of careers and advancement {or
those held back by past discrimination. Management in both
the public and private sectors will have to be de-
racialised so that rapidly and progressively it comes to
reflect the skills of the entire population. Equity
ownership will also have to be extended so that people from
all sections of the population have a stake in the economy
and the power to influence economic decisions,

Gender relations in the home have created dependency and
subordinat fon lor most women in our society. The domestic
division of labour has resulted in vomen performing a range
of activities which are unacknowledged for their
contribution to wsocial production and reproduction,
stablility and wealth creation. This situation will be
redressed through efforts to recognise unpaid work. The
need to actively recognise such work is vital since gt
affects the pature of broader soclo-economic policy
formulation. In addition there needs to be a commitment to
equal pay for work of equal value In various sectors of the

economy .

ANC policies favour affirmative action for disadvantaged
sectors of our population. This policy will apply with
equal vigour to the marginalised youth in South Africa.
Special sttention should be given to young wOomen, who at e
affected by both apartheid and patriarchy.

Affirmative action policies will be aimed at the full
integration of youth into our soclety, in a meaningful and
progressive way. .

Speclal measures are Necessary to advance the interests of
the most dlladvantp?ed‘ especially in rural areas and Al
legislative and administrative bodies shall be obliged to
adopt policies which shall implement this approach.

Special mechanisms will be necessary to advance and monitor
Affirmative actionn programmes .
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The conat ltutjon pust guarantee not only that people
are f(ree tO ;pp.t thelr minds, but that people can
penefit from the (free circulation of ldeas and
information, and be exposed to alfferent philosophies
and ways of sealing the vorld. The right to information
sust be secured, gogethet with a (ree press and publlc

media, which ¥ controlled nelther by the atate not DY
polltlcul par-‘pﬁ. put by an impartial and independent
¢

4
proadcasting av pority. There should be & commitment
to the conctltutlonnl principles of non~racialism and

non-sexlam.

The const htutjon is the guardian of our liberties. 1t
should guarantes space o each and every perseo
|ive out his oF her 1ife in dignlty, elither alone 0OF
in ossaclutlon*wlth others. Freedon of the individual,
¢ reedon of civil aoclety and good qovernment according
to con-tnutlcnn principles, go hand in hand. The
atruggle (OF { reedom and justice never ends.

¢1. BASIC PRINCIPLES

¢1.1 The ARC pelleves &that there is & need for strong and
effective local qnvcrnuant to replace the raciat, sexist,
yndemocratic, tribalist and corrupt structures which
presently exist. An. 0 result of the large disparities

petween 10ca) areas and reglons, @ ‘atrong central

and coordinated ocal evalopment planning, the provision
of appruprlntptgzglonal services and to provide support te

{ties which 1ack resources, psrtlcularly

¢1.2 Within this trnncuork. jocal qawernuint wills

Cc1.2:.2

Play & grucial role in pu b iding democracy in @8 future
south Africa. Local government will bring government

closer &a the people and actlively involve them in
decls on-paking and planning processes which affect

them;

PFlay & key role in deve ) opmnent and in the equitable
put fon and re-a)location of local authority

services, 1% will address A8 a priority the
disparities in our cities, touns and villanes which

nave resulted from the policies of apartheld. The
pr#-utlnn.of the needs and interosts of dlﬁﬂdvﬁntaqod

1

aect lona of comsunities will thersafore LeCuddy A Mo jot
{ocus of local government activities.

C2. RESTRUCTURING LOC&L,GOV£RHHEQT

c3.1 During the past decade, compunities have waged intense
struggles against apartheld jocal government - struggles
over lssues affecting their dally jives, such as nous i ng,
health, transport, water and electricity provision. There
has been widespread rejection of the corrupt, financlally
unviable and andemocratic racial local gover nment gyatem,

C2.2 The restructur ing of jocal government {s part and parcel ol

the dismantling of the apartheld system, NO meaningful

restructuring can take place at the local tevel uniess It
is part of a process of national trans{ormation.

¢y, A POLICY FRAMEWORK FOR LOCAL GQVI‘;RHHF.“T

3.1 The ANC envisages a nev systom of local qﬂuernmant in south

Africa which will operate within the context of he

national conntltuttonal (ramevwork. At the same Lime, jocal
government will have the acope to take jocal injtiatives,
provided these do not contiict vith national policy.

C).d Non-racial, non-sexist and democratic Jocal qnvernmrul

Chided A future gystem of loval qnvm'num\t wust not only
assert nonvr;c!aliun and non-sexism, put will need Lo
actively pulid non-racialism and non-gexism 10
processes designed to counter decades of
discriminatory government., The ANC 18 committed 0O

gnsur ing that mechanisms are buiit into the gystem 1C

enable women O participate in decision mak inrg ant

adnlnlntratlw- structures at all levels of regional

o R T All racinlly-basad iocal qavernmant gtructures will b
abol ished. Dl-rat:iall!inq jocal government must mea
aore Lhan an cqual-apportunity to vote. The {ragmente
nature of south African cities, TOWNRS and village

needs to be addressed and each city and town will l
unified under @ single municipality, with a singl
,non-rncial votars' roll angd A aingle  taw b
villages, commercial (arming areas afvl rural tuw
will De brought together under rural distry

councils.

¢y. 2.3 Women must be ;ctivﬂy brought into the Jecisio
mak ing process. Programmes must be designed to eqv
woman wWith skills to enable them to participate wi
have to be jaunched. in this regard, spev!
attention will have to be paid to the rural arn?

where women Are dliprnpnrtiﬂnately fosat ed,

1. hemecral fer ol account able lncal qnunr:mmﬂ
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education, ryoads and publilc transport, parks,
community facllities {(including recrsation and sport)
and environmental protection. Furthermore, it Is
essential that future local government has a specific
vesponsibllity for encouraging local commercial,
industrial and agricultural economic deve lopment
within regional and national framevorks. In view of
the circumstances, it may be necessary for rural local
governments §o0 have slightly different powers and
functions to wrban local government.

Cd.) Finance

C4.3.1

Cé. 3.2

Ce.3.)

Cd.3.4

The ANC be)jeves that national government has a duty
to ensure that conditions are created to mect the
basic needs of the population. This will be achieved
partiy by & falrer, progressive and more efflclent
system of taxation and government spending.

Local qgoverpment should be able to ralse revenue for
the implementation of its policies, assisted by higher
levels of gqovernment where appropriate. The existing
system of Jocal government (financing, where the
POOTest areas are expected to pay for all their own
services while the rich areas share that burden with
business, must end. All areas which are functionally
linked should form a single tax base. The
metropolitan jevel should be the focus of revenue
collection In metropolitan areas. National government
will have to exercise some control over the nature and
extent of jocal government taxation and borrowing in
order to snsure effliclency and balance in the overall
fiscal system. borrowing which compromises the long
term autonpomy of local authorities or the country as
a whole musi be avolded.

Service chayges should bo affordable, They should not
be set iIn puch a way that the burden of extending
services to areas deprived by apartheid falls mainly
on those areas. To combat poverty, subsidisation of
essential services for those who cannot afford to pay,
will be neggssary. It will be the responsibility of
local government to ensure the provision and
maintenance of all services according to acceptable
standards. .

Tax vresoyrces must be distributed appropriately
betwesn apoh jevel of government and between different
sauthoritiss on each level. Because of regional
inequalit the nature of taxes collected, this
will reguiye the transfer of resources fros higher to
lower levelq of government. Mew institutions will have
to be devalc to ensure this happens efficiently and
democraticafly, proveating unvarranted Intorteremce in
the autnnaly ZI each level of government.
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New Institutions will |Dbe developed to Improve
efficlency, transparency and accountabllity in
government spending.

4 Local government structures

4.1

i)

--00¢.city, one municipality *
To overcome the leqacy of apartheid, the ANC envisages

that each city and town will be unified under a single
sunicipality. Where commuter suburbs are far removed
from the city, consideration will be given to a two-
tier aystem of local government. This will ensure that
local needs are addressed, without excluding these
areas {rom the benefits of being part of the city.

2lreng metropolitan government
The key Issues facing our citles - disparities in

services provislon, raplid urban growth, the
housing crisis and inefficient apartheid City
Blructure -~ cannot be effectively addressed by
lower-tier authorities, whose focus is too local.

i} The ANC believes that the metropolitan tier would

Cé,4.)

8% 0

be an appropriate tier to address these issues.
This tier will control the primary sources of
urban finance, and be responsible for allocat ing
funds for development and services. It will vao-
ordinate the provision of city- wide services and
allow democratic control over broader development
decisions. It will set the policy framework for
that metropolitan area, within which the lowver
tier(s) would operate.

Elfective rural leocal government

South Africa's rural areas differ in important
respects from urban areas. The ANC believes that it
is therefore appropriate to create District Councils
within rural areas. This will enable rural
communities to develop their own responses to the
particular development challenges that they face. In
partnership with central and regional government
these councils will be responsible for coordinat ing
development and servicing of rural areas.

In order to increase community participation and
involvement in District Council decisions and
activities, it may be Necessary to institute

developsent structures at a village or ward level

“hf?ﬁ would fall under the District Council.

4.5 Civil sowiety

The ANC bLolieven that ald leglalat ive and execul tve

powar at the local level must be constitul ionally

i
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INTRODUCTION

L] l

THE ANC'S VISION FOR THE FUTURE

The basic objectives of ANC policy are fourfold:

-1 To strive for the achievement of the right of all South

Africans, as a whole, to political and ecconomic self-
determination in a united South Africa;

7 To overcome the legacy of inequality and injustice created
by colonlalism and apartheld, In a swift, progressive and
prancipled way;

.} To develop a sustainable economy and state Infrastructure

that will progressively improve the quality of life of all
South Africans; and,

-4 To encourage the flourishing of the feeling that South

Afrtca birlongs to all who live In it, to promote a common
loyalty to and pride In the vountry amnd Lo Create a
universal sense of freedom and security within its borders.

These are not mutually exclusive goals. On the contrary,
the future of our country depends on the harmonious and
simpgltancous reallisation of all four. The advancement of
the majority of people will, in the msedium-and~long~term,
release hitherto untapped and suppronssed talents and
envrgies that will both boost and diversitly the economy,
Beveloping the economy will, In turn, provide the banis {or
overcoming the divisions of the past without creating new
ones., Finally, the achievement of a gqgenuine sense of
nat lonal unity depends on all of us working together to
overcome the inequalities created by apartheid,

tthe beacons guiding these advances are cgual rights, non-

racialism, non-sexism, democracy and mutual respect, A
broad, inclusive approach, free of arvogance or complexe:
ol superiority or inferiority, is fundamental.

We have to develop & truly South African vision of our
country, one which Is not distorted by the prejudices and
sectarianism that has guided viewpoints on race and gender,
in the past. We have to rely on the wisdom, life
experiences, talents and know-how of all South Africans,
womett aiwl men, There can be no Mapartheid® in [ inding
soluttong ta the problema created by apart hedd,

Al.% This document does not present a rigid ANC blue-print for

the future of South Africa, to which our supporters will be
expected to rally and our opponents required to submit,
Rather, the document represents a set of basic qulidelines
to policies we intend to pursue. These ideas will be
developed through discussion within the ANC, and through
vonsultation with the broadest spectrum of South African

4
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A2.1 It is necessary to dwell on thae probi

A2,

AEI-

A2

A2.

public opinion. The policies will ba adapted according to
thess processes and on the basis of experience.

OUR PROBLEMS RUN DEEP

which will be
faced by the {irst government which is slected under a new
democratic constitution., It will Hhel creats an
understanding of the sagnitude of the tuf. involved In
transforming our country into one where sveryone can enjoy
4 basic standard of 1living combined with peace and
security. It will underliine the fact that there are cholces
to be made and priorities to be established.

Past minority governments and the current apartheid reqime
have pursued active political and soclal policies which,
amongst other things, have led to: extreme levels of
poverty and disease in the rural nrtnn{ the creation of
urban ghettos where people have been denled access to even
the most basic means of survival as & result of severely
limited access to decent homes, electricity, water-borne
seweraye, tarved roads, amnd recreational facilitien; an
education system preparing the majority of South Africans
for lives 'of subordination and low incoma wage joba; a
social security system geared almost entirely to fulfilling
the needs of the white minority; a health system that has
seriously neglected the well-being of most South Africans;
the social and political marginalisation of the majority of
people, the African community (n particular, thelr
exciuaion from pubillic 1ife and declalon making as well as
the dunial of thelr culture,

Gender discrimination has elther excluded or subordinated
the nature of women's participation In a1l soclio-economic
and political institutions. Combined with apartheid, this
has resulted in African women being the most exploited and
poverty stricken section of the South African population,

Both the political system of apartheld and the pattern of
economic development In our country, have been responsible
for these developments. The white minorlty have used thelr
exclusive acceas to political and economic power to promote
their own sectional interests at the expense of black
people and the country's natural resources. Black people
hhave been eystematically excluded and disadvantaged
economically with the reasult that South Africa has one of
the most unequal patierns of income and wealth distribution
in the vorld,

Since the wmid-19708, the South Afrlican economy has
stagnated. An average growth rate of 6% in the 19608
declined to 3% in the 19708 and {s now below 1%,
Unemployment ls estimated at over 401 of the economically

actlve population.

A2.6 For over forty years, economic :tragtqr wvas based on

2




expanding industry through the substitution of hitherto
imported manufactured goods for the wealthy minority. There
hae alsc been an emphaslie on strategic industries such an
arme and petro-chemicals. This led to the emergence of a
eignificant manufacturing sector In our country, but one
which i» genarally wncompetitive in terms of International

costs and prices,

The allenation of jand from the indigenous peocple and the
denial of the African majority's rights to land and
political power §n our country are intimately connected.
The agricultura] sector iIn South Africa is currently
experiencing a deep crisis. Debt levels of white farmers

have reached critical. proportions.

These problems have led to rapldly increasing unemployment
and a werious decline In living atandards. Furthermore,

they have deprived the black youth of opportunities to
tealise thelir talents. +

Al2.9 Our people remain divided. We do not know each other. We

are prevented from developing a national vision, In terms
of which, we would see our country through the eyes of all
ite citizens, and not just one group or the other. We 1ive
apart, physically separated, spiritually alienated,
frightened of getting too close, knowing that we have
different life-chances and different views of what change
means. We are yujed by a multiplicity of fragment ed
departments, boards, councils and ministries. Apartheid has

left ua apart,

POLICIES FOR THRANGFORMATION

1 In this context jt is vital that the ANC develops a clear

response. This response must be aimed both at establishing
& nev and democratic political dispensation that replaces
the racist and undemocratic apartheid constitution and

sddresses the Jegacy of apartheid in the broader soclo-
sconomic sphere,

This document |8 a direct response to the above chal lenges.
It sets out for discussion a comprehensive set of
guidelines high) jghting the ANC's broad policy response to
all the major sress of political, soclal and sconomic life.
The document g structured so es to hlthlrht the strong
relationship between the creation of political democracy
and soclal and gconosic transformation.

it is ¢rlt1¢a),tp¢utv¢r, that we honestly face up to the
extent of the g ems confronting our country. They are
not goling to golved overnight and there are no wany or
quick solutions. The probless run desap and resources are
limited. Accordipgly, the policies proposed hexre represent
our broad ﬂu‘og. These policies highlight our ultimate
goals, which wil) peed to be transformsed into effective and

realisable programses In the short-term.

Lo

AL.5

Al.4 In other words, we will need to establish priorities both
within each of the different policy areas and between these
broad aream. These priorities must be srrived at through
democratic discussions and decision making procesnses and ve
Must establish just and efficlent mechanisms for

implementing these decisions. Progress will also depend on
invelving as many sections of our soclety as possible In

tinding solutions.

LA EE NN

B A DEMOCRATIC CONSTITUTION FOR SOUTH AFRICA

BASIC PRINCIPLES

.1 Sovereignty vests In the people of South Africa. Their will

shall be expressed by thelr democratically elected
representatives In perlodic free and fair elections. These
#lected representatives will adopt a constitution which
shall be the highest law of the land quaranteeing their

basic rights.

The goal of the ANC, ever since it was formed in 1912, has
heen to give all the people of our country, the chance ty
thoose their own government. That is why generalions of our
leaders and members have set their $ights on the objective
Of a nev and democratic constitution which would at Jast
remove the colonial status of the African people, aholish
All forma of discrimination, and recognine the hasie
cippa b ity of al) South Africann,

We avae prouwd of our rola in ploneering democracy  aml
constitulionalism In our land, especially through the
Freedom Charter. None has fought harder for (reedom and
democracy than we have. The people will finally have won
the right to choose thelir own government. At the same time
they will have the right to remove any government through

periodic elections.

Qur constitution shall not only guarantee an accountable
non-racial, non-sexist and democratic structure of
government, but shall also empower all citizens to shape
and share in the many aspects of life outside government .

Our constitution shal) guarantee the Bpace for civic bodies
trade unions and the numerous other organisations which
people create to deal with their every day problems and
aspirations. These are the institutions of Civil society
which are cruclal if we are to have a deep and thorough
democretic order,

Our task now is to rally all South African patriots around
the principles for which we have always stood, namely, of
equality, mutual respect, dignity and promot ion of basic
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human rights. After ao many decadeas of struggle and
sacrifice, we must achieve a constitution that guarantees
that oppresalon, discrimination, inequal ity and diviaton
Wit never ntalk our land again,

We want a country that fe unified, open, non-racial, non-
Sexist, democratic and frea. We must sbolish all formse of
discrimination, domination, privilege or abuse. We must
ensure that the basic rights and freedoms of all are
respected. We must see to it that the religious, linguistic
and cultural variety of our land is fully acknowledged, and
that. no porson shall be fubjected to any forme of
cppression or abugse, We do not want new forms of tyranny to
replace the old.

South Africa has never had good government for all.
Governsent hae until now Always been used to harass, divide
and humiliate the great majority of South Africans, while
securing privilege and relatively high standards of service
tor the minority. We need a constitution that gquarantees a
high quality of qovernment service for all. The pubi ¢
service must be based on the principles of representivity,
competency, impartiality and acvountablliiry., For the fivet
Lime we envisage a public service that s drawn from and
Berven the nterests of the public as a whole,

POPULAR REPRESENTATION AND PARTICIPATION

THE VOTE

The achievement of the vote will signal the achieavement of
full citizenship and legal equality for all. Elections will
be a fundamental element of a democratic political 1life in
our country. From now onwards government shall maximise
papular participation and be accountable and responsible

to the people,

o promate a4 nonracial, nonsexlot, participatory democracy

12,4

that will cater for the diveraity of our people,
appropriate structures,and checks and balances muat ensure
the active participation of all in political life and
prevent the abuse or oppression of anyone,

The ANC opposes the entrenchment of race and ethnic group
rights in the constitution and stande for one person one
vole on a common voters roll, with each vote beling of eqgual
vailue. All South African citizens above the age of eighteen
(18) will be entitled to vote. Such votes will be exercised

hy all voters within the 1910 boundaries of South Africa.

In keeping with this democratic, inclusive and balanced
approach, the ANC proposes the election of representat|ves
by the system of proportional representation provided that
proportional representation may be supplemented by the
other democratic electoral systems at local level. People
will vote for party lists and parties will then get a share
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of representatives in proportion to thelr share of the
total vote. An appropriate threshold &u be fived, below
which a party will not be allocated agats.

in order to ensure that regionasl QHJ 'tﬁhl intarsste are
represented and to enhance the scchUntablility of the
National Assesbly, we propose that thatrdk be a singie vote
whivh will count towards both the natlonal and regional
tists of parties. we bellove that such tists should be
compiled with sensitivity to gender.

All elections at a central, reglional uaf local level shall
Commismion, which
and political

shall enjoy freedom from gover gotal

STRUCTURES OF GOVERNMENT

H1.1 South Africa shall be a unitary state in which there shall

iy, 2

.

be government at local, regional and natlional levels. The
Bill of Highta and principles of non-raciallisem, non-sexise
vl democrat e accountabllity shall apply at all three
levels of government,

The ANC tavours a Parlisment consistl of the national
Assembly and senate. The national sssemb Y will be elected
by universal suffrage on a common voter's rol) according to
proportional representation. It will control the national

budget and have primary responsibility for the preparation
and adoption of the country's main laws. The senate will be

representative of reqgions and be directly elected and have
the power to review, refer and delay legislation. 1t will
also have special responsibility for promoting regional
developmant and for ensuring respect for the principles of
the BIIl of Rights. 1t will not have thess powars, however,
in regard to legislation dealing with the budget .

Parlliament shall determine what powers the reglions should
have, taking into consideration that certain functlions are
best performed at a reglional level, pfovided the overriding
authority of the central parlisment is recognised,

H1l.4 Powers of regional and local government should be harmonised

Bl.
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with the powers of central government bearing in mind that
in case of conflict the constitution and national
leglisiation should prevall. In essence teglonal government
would have to function broadly within the framework of
national policy. Regional government ld not be able to
contradict national policy as expressed in the lawve of the
country, but should influence the shaping of these policies
and play a significant role in developing mwechanism for

implementation.

The ANC belleves that reglonal gavernment should have
povwers to co-ordinate and plan development, But the powers
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