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Geo}ge Schwab, Director

Office of Conference on Kistory and Politics
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September 9, 1990

DearEZJ{iAI

Twenty-nine October, the date of the conference on "The Relevance

of Carl Schmitt's Concept of the Political," is almost upon us.

In view of this I would like to acquaint you with some of the
details. From the attached preliminary program you will note

that eight presentations will be made by colleagues acquainted

with the writings of Schmitt.

Because the morning and afternoon sessions at the Graduate Center
(room 1700c) will last 2% hours each (9:30 to 12:00 and 2:30 to

5:00), I suggest that presentations be confined to twenty minutes.
This will give us at least some moments to discuss each contribution.
Discussions will, of course, continue over lunch (in room 1810,

for participants only) and dinner at my house (140 Riverside

Drive in Manhattan).

If we are serious about having the volume published by the end
of 1991, I will need the final version of your presentation¢ no

later than 15 December 1990. Greenwood/Praeger has agreed to

publish the proceedings.

In eager anticipation of seeing yvou soon, I remain,

Yours sincerely,

.

Iy

Copies:

Joseph Bendersky
Paul Gottfried
John Herz

Paul Hirst

Ellen Kennedy
John Stroup

G.L. Ulmen
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1 am not a Sehmittian, although, durin*gﬁujy youthial
studies in the Germamny of the 1920s, some of_.fﬁa ideas made a
- great impression on me ;88 on 80 many interested in polditicaf;
It was a time of great intelleetual excitement, and when George
Schwab asked me to contribute some impressions to this
Schmittian) get-together, I accepted with alaericy beceuse it
seemed to me that it might be of interest to show how ome who
had encountered Schmitt's theories over sixty years ago, one of
the few still surviving ones, would assess Schmitt and his
impact from the vamtage-point of the end of the century,
| 1 must add right away that my remarks are based om rereading
Sehmitt's "Concept of the Politieal"l'(in George Schwab's brilliant

translation) and whatever else remained in my memory, since

failing eyesight has prevented me from reading, or re-reading,
other Schmitt items,

I.

Let me begin with referring to the theemetsieet conditions
of & soeial Agox in pre-~Nazi Germanmy. There was no political
seience as we know it today. We would study Staatsrecht and
Voelkerrecht, that is, constitutional and 1ntemg.js§allaw

. (Sehmitt, of course, himself held his official post as professor
of constitutional law in thre law faculty). Theoretically, first

came the legal norms, with the state somehow disappearing behind

them (Hans Kelsen, under whom I wrote my dissertation and who, for

& while, deeply influenced me, in his "pure theory of law", held that
~State and legal order were identical)e. Thus it made a trememdous

impression when Schmitt (as Max Weber to some extent had done before
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The fallaewing remarks are based on rereading Carl Schmitt's
"Comcept aof the Political®™. L When I was asked to contribute
some 1impressions galned from this rereading to a recent con-
ference on Carl Schmitt I accepted with alacrity, because it
seemed to me that it might be of interest to show how one wha
had been impressed and affected by Schmitt's theories over
sixty years ago - one of the few still surviving ones - would

assess odchmitt from the vantage-point of the end of the century.

)

The German 1920ies were an era of great intellectuwal ex-
citement, and 1t 1is not surprising that the ideas of one af
Germahy's leading 1ntellectuals In the field of political
theory impressed many especially among the young interested in
the social sciences and, more generally, inyYthe great political
1ssues of the times.

When I just referred to "political theory" I must correct
myself or, rather, specify. In pre-Nazi Germany there was no
political sclence as we know 1t today. One would study XXaaIxxEER
Jtaatsrecht or VSlkePrecht, that 1s, constitutional or inter-
national law (Schmitt's OfflClai.pOSlthD, for 1nstance, was
that f Q;;tlﬁitlonal and 1nternationad& law 1n the resvective
faculties of Jjurisprudence at the universities where he taughtf>
Theoretically speaking, first came the legal norms, with the

state somehow disappearing behind them. In Hans Kelsen's, my

teacher's, "pure theory of law" (reine Rechtslehre), for instance,

the ssate was considered identical with the legal order. Thus it

(
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him) established, or re—established, the state as power-holder
creating the law; and the politicgl =s having its own existence
especlally 1n crisis situations of existential threats to
organlized groups. Formulations such as defining the sovereign

aS the one who controls the state of necessity (Wer ueber den

Ausnahmezustand verfuegt), seemed to fit in with the mear-

S . o s ——  — R, P

civil war conditions of the early Twemties in Germany, when =%
Seemed whet asking who fought whom and who contrelled a sxmx
constant state of emergemcy was a more vital questlion than
asking which party was gaining an electionm or backing one or
another government coalitione

On rereading "The Concept of the Political®™ I was
struck by what now seem to me the chief characteristies of
Sschmitt's concepts: Extremism, vaguemess, and an anthropology
that, as Leo Straaséféoint‘touf%’in contrast even to Habbes!
individualisq/ renders the individual the subject of the =tx=t
political collectivity, i.e., the state. The merit of Schmitt's

019 /ﬂhni
approafh to the political, as,Sartori has put 1t, lies iny

ae—sarderi=hes—put-idy "the uncovering, when the chips are dowm,
3.

o what the routine of normalcey covers up". Its extremism is in

Confindn o
= the political sededyx to the extreme exlstential

conflict situation of external ar internal, i.e., civil war,
B _ 5{//;;1;/‘}"
a conflict situation from whlch-ﬁé&even excludes expess cconomie

or moral-ideological causes and conflicts, reducing it to the

b

ex1stentiagl "/be or not to be".
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#Which war situation, which enemy 1s Schmitt ainming at?

ﬁ'-

HoT only his extremism but also the va ueness of his concents

15 revealed when (Gewcent,—pv2F) he defines the solitical

enemy as "the other", "the stranger", =25 one who is "in = Speclally
intense way, existentially something different ang allien', an¢
adversary who intends "to negate his opponent's way of life and

Therefore must be rédpulsed or fought in order to preserve one's

,

ownn form of existence." subsequently, in his Nomos der Erde
S —— e o L.

the enemy is not so existentially defined (at least as far as

the members of the Jus publicum Euroﬁ¥u@, i.e.{of the Eurovean

e . = =
A

territorial state system, are concerned); but in his "Cpncept", ke

f&?euth<?’" 1s the foe, who has to be fought and destroyed in order to nm

survive, physically or in one's "form of exlstence”". But Schmitt

glives no examples., Did he think of World War L, with Britain and

France as Germany's "hereditary enemies™? As a2 friend of mlne,

Fugene Anschel, who was one of Schmitt's students in the migdle

.14

Twenties, relates in his memoirs, Schmitt, following the economist

W oyner Sombart, dlstinguished "Helden und Hzendler", heroes and traders,
or, petter, shop-keepers, clearly referring to Germanic heroes zas

opposed to British (or POSsibly also American) traders, but Anschel

. dent f?xéf-k? _ . 2ahien
bellgves that the latter, d BeEng/characteridésie. alao referred to

/ L _ _ e :/:E,«'Ji t‘-?éﬁf L ri. _
Jews. And here, the definitions in his "Concept" weEen—F—Rave—eneted

| . L onz e 3 1
1ndeed assume a more ominous cgeracter. If we looks for imsserms
foes (aw4 Schmitt occasionally refers to political Catholicism at

the time of the kulturkampf and to the Sociglists at the time of

their outlawry by Bismarck in this respect), one cannot help remembe:

ing that German antisemites defined the Jew as the alien®. "the




"other", one who, desvite all efforts at integration, would always
be an outsicer hostile to, ana endangering, the German-—-aryan way
of life. wWhether Schmitt was an antisemite or not (before 1933

he orobably belonged to those wkmxEXkEXX among whose best friends
or, in his case, whose best colleagues were Jews), nobody faced
wlith such enemy definitions could escape ;;; hidden, codeword-
Type reference. whether .chmitt intended it or not, it fitted

a raclial policy that considemed "World Jewry'" as the existential
enemy of all, and especially the Nordic=Germenic, races, an enemy
who, therefore, hed to be extermimated. ‘then Hitler, in Main Kampf
sald "I€h aber beschloss, Politiker zu werden" (I decided to
become a politician), he meant by politician and politics somethin
eqqentlally 1n agreement with Schmitt's concept of the political.

/O (»c S g e, fcébuf' Ae WS
I-ka@we%hﬁ$~39hm&$t7 prior to 1933,Awaq not a Naz1,Aeven opnosed

/z?h this ses (‘{&W’)
Hitlerism (éb@&wﬂ%h}SM}&$8P) But the trend of his concepts,

used
whether @ intended 2= or not, could well be'qigéfrﬁe%*ab&sfdy

for building up a racist doctrine underlying policies of
persecuting and, eventually, exterminating an existential enemy.

AS Helne once put it, Hitler swddass hemehmer might well have

said "ich bin die Tat von Deinen Geaanken" (I am the deed that

2
sorang from your ideas). mw-—s‘sa# So much for

Sclmitt's wvague extremism or extremist vaguemess. Just one more
word om his anthropology, kis basiec view of mam. I+t 1S, as f
mentioned, a collectivist amie 4 where, differing from Hobbes

whao establishes Leviatham to protect the individual, the imdividui

1S Supposed to sacrifice, if need be, his life for the communlty.




One 1s reminded of Bert Brecht's "Der Ja-%ager", a play

written about the time Schmitt wrote his "Concept". There,

one member of a group fightzng thexr empleiters is asked ta
o _ _ m};{,’é’/c K ﬂfﬁ'/(" thit 2hf? sqve %c /7/{?5‘// /771%73;?{ J
sacrlfliece his life, the only way the group can sv»wiwve; he is
not forced but eventually says "yes"™ to his doom. This &= Vas
herolsm as seem from the Left. While Sehmitt surely would naet
have promoted such eclass-struggle eollectivism, it explains
the oceasional emergence of a Leftist Schmittiziism;using
Schmitt's power empkasis for its own politieal purposes
(exaetly as a Hegelian Left used Hegelian digleectie for its
purposes, although the Schmit%ian Left so far has not praedueed

its Karl Marx).

II1.

One major eritieism one might lewvel against Schmitt's
definition of the politieal is its exelusivism, Iimiting the
politieal narrowly to the friend—enemy situation of existemntial
survival. On the faee of it, this exeludes from the realm of
the politieal all normal politieal aetivities and polieies,

econamle polieies, labar and industrial polieies, mow environ-

mental polielies, you name them, .as well as the politieal imstitut:

ons and proeesses conneeted with them, sueh as parliaments,
politieal parties, judieiaries, amnd so fortk, at least as long
as they are not involved in existential eonfliet. Now Sehmitt's
eoneepts, as all eoncepts, are produets of eoneeptualizationm.
Everybody is free to define and eoneeptualize, eoming more or

Bul
less elose to “reality".AS¢hmitt's eoneeptualizatioas are not
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in agreement with “common" coneeptualizations. /étgdom not
fit what is eommonly eomprised under "political reality", and
thus Schmitt's political realism ecomprises only one aspect of
tike "politieal™, that of eonfliet and enmity. It negleets, or
at least plays down, the realm of compromise and eooperation,
and this way is hardly useful for a politieal analysis of

&+ lewat most modern industrial states and their more oOr less
liberal-democratie societies. The Ameriean constitution amd

e OVEeA |
type of govermance &eemﬂ to be farthest &2 a3 S8gy from

Schmittian eomeeptualizations. With its separation of powers,

¢checks and balanees, independent judiciarioe¥atching over
broad realms,off:fate'a non-interference with individual and
(sfederalism,
groupﬁ rig£?5:7and 80 forth, this system pushes coneentrated
executive powdr away from the normal funetioning of governmment
toward true emergeney situstions. Even the vital deeision about
"ermity", that is, the deelaration of war, is denied the exe-
cutive. An existential war in the Schmittian sense, that is, one
placing the survival of the union in Jeopardy, happened only
onge in the history of the United States, and even in the
Civil War (where the question was the admittance to society

of the alleged raeial s8tranger, the Negro), the Only emergeney

measure Lincoln was compelled to take

his
pension of habeas ¢orpus., The

was the temporary sus-

Btate of the excoption has been

the exception, not only in the history of +he United States

l.e., developed

a—
industrial nations; Schmitt's eoncepts are aézﬁ%p-applicable
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ta Third Werld eocuntries, where demoerstie processes like
electioms and imstitutions like parliamemts are frequently
meaningless fig—-leaves concealling the regl power-holders.

However, 1if we dom't take Schmitt too literally and
extend his comcepts of the politieal to the mormal sphere

of what 1s commomly called palities, his emphasis om the
pawer faetor, on conflict, on decisiom-makigg can prove ex-—
tremely wvaluahble. To give just ome example, taken from recent
arguments on ihe Umited States Supreme Courti: An allegedly
objective interpretatiom of a document like the Ameriean
Comstitutiom (of terms like "due proeess™, "liberty", "equal
proteetiomr of the ILaw") under Schmittian lights reveals its
pelitieal, that is, wvalue-settimg character, 4 whether 1t temds
toward mare liberal or more conservative walues. Equally
valid is Sclmitt's ecriticism of the parliamentary system com-
sidered as a forum for discussiomw that evemtually will yield
"the truth".

Here, however, we encounter the limits of the Schmittian
approach. He 1s Imclimed to inmterpret inmto pom-Schmittian
thearies amd palicies the same polemiecal extremism that
characterizes his owm. Thus he interprets all liberalism as
anti-state, awthority-mwegating, basically amarchic or imtegral-
pacifist dectrine and mvenent.7 This may ff true for some

more radieal liberal theorists and movements that assume




the basic goodness or perfectability of man or kis natural
freedom and equality, but it certainly does not apply to
those whose aims are liberal im a broad ¢ semse but who,
like the fathers of the American Constitution, are prag-
matists, well knmowinmg that a parliament, for instance,

far from being a tool for getting at same truth, ; constitutes

amw arema for the peaceful settlement of issues,
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for holding the executive accountable, for preparing an opnosition
nd o

to possibly becomg 'the next government (thus providin (that

"alternation of power" that marks a democratic system). Even in

the international arena, where the power factor is strongest,

what one may call a pragmatic pacifiesm has been the normal,
'Ke
with war%pollcies the exception. Héé Morgenthau, surely not a

/
utopian idegfzg$9¢ but a power realist, gave his magnum opus,
Politics among Nations, the subtitle: "The struggle for power

and Eeaoeﬂ' and eonsidered diplomaey, not settlement ®f conflicts
5.

by force, i.e., war, the normal eonduct of foreign affairs.

A4
3 ge arrives at what one may eall a reslist 1iberalism
that is midway between the polesa of 2 Hobbesian or Schmittian
power realism and a utopian idealism. It is equidistant from

advoeacy of, or being resigned to, atkhoritarian or totalitarian

power concentration and corresponding power politics, and from

ana.rchiﬁstio individualism and integral paeifism. While it re-

cognizes the presence of the power and conflict factor in gll

i g4 Jwr"/ rud ¢
human relations, and surely in polifias, it ¢t to oprnose the

ever present abuses of power (whether police brutality or judieial

partiality, executive arbitrariness or even the tyraenny of an

Y mem éf’nJ cifersen’s ceteraad 1 (Fence” ?rze/t’f/ﬁ/ ﬂxet/;r/ﬁfm(/vm-/ YeCrhy,
and processesl] qZ

overw){eaning maéority) through the liberal-democratic institutions
méntioned befor

A1 myself, Btarting from

political realism of the Hobbesian, Machiavellian)or Schmittian

variety, in the late 1930 began to develop a theory of what I
valled "realist liberalism", summed;up in a book that apneared

A

v

/r<rruch later, in 1951: Political Realdsm and Political Idealism./
z,{f

&, 1dealist realism, or, if you want, a realist idealism, in my
opinion is the only way 10 incorporate what is valuable and jim—




portant in Carl Schmitt into minimally decent and eivilized
polities, WWMMW*M
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from a liberal-democratic viewpoint, thaet-dmpaet has been

nefarious, before 1933 perkaps even more 80 than after he became

Hitler's "erown jurist.

‘eontinuation, ewes after the establishment of the Republie, of

the authoritarian tradition of Germany, its "Sonderweg" Where,

in econtrast to the Western countries, the middle elasges had

including

the intellee¢tuals in the academe. Authoritarian attitudes pervazed

in government and judieiary,

versities, even in business

the German eli tes, Schools and uni-

grew up in the 19208, can attest to

| the utterly eonservative-nationalist 8pirit that imbued most of
e z(f’ﬂf/wr-rs &s A wh {ﬂkiﬁf’ H{V I, [F vendered
A the young Ain that system; as Beg&e, most of them contemp-
i ,




It can easily beem seen that Schmitt, sharing this
tradition with most of his colleagues (those ewen among
constitutional lawyers who supported the new system, like
Anschuetz, Kelsen, Heller, were far and in-between), contributed
to the weskness andthe-eetive weakening of the Weimar system.
And this not only through his teaching and his writings (where
his uneeasing attacksd % parliamentarism could not fail
to have its impact), but above all in his political activities.
Iwo of them emerge as particular %ignificant. One was his defense
of the consewatiu-anthoritarian Papen e¢abinet before the
supreme Court in the affair of the "Preussenschlag", when

under fiken
the Relch government had taxdsd to deprive republlcan—demooratic

fforces of their last bastion, the government of the Land Prussia

end its control over the Prussian police. Belpensdn—that ease,
L Seten = C o -2 I—Pv 'Ehe court

dewided in favor of the Reioh, hus desfmym; féd f’mf Lus tion,

Schmiff's
25 2! well-known attempt to prevent the Nazi assumption of

L g

Qe T ~z3a> 1= = e :‘___,—_,_ E

power through making the Reich President, alleged "guardian of
the constitution", a temporary dictator, similarly reflected
Schmitt*s belief in the effects of concentrated emegegency pPOWer.,
Schmitt probably meant Hindenburg to be a "commissarial dictator®,
a8 distinguished from a "sovereign™ and permanent dictator. a
He should have known that Germans were not likely to allow a

temporary dietatorship to return powers to democratic government

after the emergency was over, and I doubt whether he would even

As i F Has
have favored such a return. A’ghe p/residontial system simply led
Jhus

over to the Nazi-totalitarian one.ASchmitt belonged to the

grave-diggers of Weimar democracy.
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45 /m/ 45 5(/”11//75 /05/* /‘77)) afli ﬂ{fr'b {1 cﬁrrfﬁzg;é
ey g orarm -wonhzmttt asfter—363%., The mieh dis-—

cussed question of whether he was an opportunist when openly

turning to antisemitism,idefending Hitler's random killings

and
of SA leadersy, assorted generalsy etv.in the Roehm affair, etc.,

|3
may be left open. Even had he become a convineed Nazi (and, as I

have pointed out, he might have used some ecnecepts of his "Coneept
of the Politieal"™ for that purpose), this would not have excused

his attempt to legitimize the Roehm killings through a Hobbesian
argumen’)
potestas faeit legoé,bec-auao Hitler, as also later in the holo-

caust case, did not even elaim that the law (.d-anem_-&anm%l-&a—
Vq& StAmfﬁ-f
infermational) forbidding murder was no longer, Taw. Writings on

international law between 1933 and 1938, little notieed even by

subsequent Schmittians, which I analyzed already in the 1_930’3
.< If
(ef. my Vo¢lkerrechtslehre des Nationalsozialismus, 1938), would

e
seem to reveal kiw opportuniam %ono osaay,fﬁationalsozialismus

ng bursd maghts aud wkfurak
und Voelkerrecht, 1934), with its quite un-Schmﬂ;tian &umatnt
41/

/Jf
ae ed to u.ndorpin Hitler's deceptive "peace policyf, while a7
abrupt turn toward power polities, advocating German regional
hegemony (Vp_glkerrechtliche Grossraumordnung, with the rewealing

subtitle "mit Interventionaverbot fufr raumfremde Maychte")/
to legitimize

served/Hitler®s ff¥st conquest outsidé the "Germanic" realm

[ the ;‘zz/(e-wzfr{ what reméned ,f (chﬂwz%mk@

A JLW /‘/L(?‘I/z
/ . ai'ter 1945 when it was no longer dangerous, didn't

¢
Schmitt Hever return to these actiggu (not to mentiap apologizia-g

for them)? atl drosd—eas far-as—I=Fnow? Why, indeed, did he never
analyze in any depth the new factore in polities, especially




-] 0=

in world polities, wnseh) like the nuclear weapon and the

change from the traditional multipartito nation-state system

I7
i8to the bipolar superpower system of existential enemies?

With the brilliance of his earlier analyses he might have

revealed things succeeding generations of soecial Scientists

were never able to. The more's the pity.




Notes

1) The Concept of the Politieal by Carl Schmitt, translated

2)

3)
4).
5)

6)

7)

by George Schwab (New Brunswick, N.J., 1976)
Leo Stramss: "Commenis oOn Carl Schmitt's Der Begriff des

Politischeng trankated in The Concept of the Political

op.eit., pDebe—=I, pp.81ff. As—Sipause—palnite—out, What Be 5Traydss
d:zgif.;ﬁ&s a8 Schmitt's "warlike morality™ (p.S5) in contrast
to Hobbes requires the individual "to saerifice life" in

war (The Coneept eeey OPecits, P.35)

Giovanni Sartori, "The Essence of the Politieal in Carl
Schmitt", Theoretigal Polities vol.l, No.l (January 1989),
ppo63ffo (po68)o

The Congegt....., p-27¢

Fugene Anschel: The World of A Germen Jew (private printing,

1990), p.85. )ambaﬂ (c);/?ff’f Hhe contrust in KE %7 f//w’ brok

14’5{;)@[{@’[__/ nA ,L/ 1(71 //[/ .2/
One might almost quote Schmitt himself to that effect, wiEn

when he ends his book Vdélkerrechtliche Grossraumordnung
(see note [b,fy, below) with the sentence: "The Fihrer's
deed has lept the idea of our Reich politieal reality,
historical truth, and a great future of international law"
(my translation). '

"Liberal thought evades or ignores state and politics";
"]iberalism provides a series of methods for hindering
end eontrolling the state's and government's power”
(The Coneept see.y PeT0).

To be sure, Morgenthau, like other "political realists®™, such
as Reinhold Niebuhr, agrees with Schmitt's anthropology of
considering man as basieally "“dangerous™, i.e., "evil", and
draws from this overly power-=politieal conclusions., I myself
believe that, in view of the edmplexity of *man's nature® ’

any characterization of his nature as "good" or "evil"™

suffers from oversimplification. I have based my own political
realism on the "security dilemma™ that faces politically orgar
ized human groupings, especially those which, like nation-

- — e L. - . - - .
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Notes

1) The Concept of the Politieal by Carl Schmitt, translated
by George Schwab (New Brunswick, N.J., 1976)

2) Leo Stramss: "Comments on Carl Schmitt's Der Begriff des
Politischeng trangated in The Comcept of the Political
op.eit., pobe—3, pp.8lff. As-Siypause—painte—eut, What ke §frauss
&2::g¥%§e as Schmitt's "warlike morality™ (p.S5) in contrast
to Hobbes requires the individual "to saerifice life" in

war (The Congegt seey OPecit., p035)
3) Giovanni Sartori, “"The Essence of the Politieal in Carl

(Add to fcotnote 3:)

At the time of this writing I read in Iseizh Eerlin's essay

"dogeph de Maistre and the Origins of Fascism" (The New York
Review of Books, September 27y October 11, October 25, 19903}
"His (ilel) de Maistre's) genius consigtslof the depth and
aecuracy oi his insight into the darker, less regarded, but

votent facteors in soecial ang political behavior" (loc.cit.,

P«64). Like much else said in this essay on de
Maistre's ideas, this fits Carl Schmitt. One might almost
define Schmitt as Maistre sans Pope.

-

7) "Liberal thought evades or ignores state and polities";
"liberalism provides a series of methods for hindering
and eontrolling the state's and government's power"
(The Concept .eeey PeT0).

8) To be sure, Morgenthau, like 6ther'"political realists", such
as Reinhold Niebuhr, agrees with Schmitt's anthropology of
considering man as basieally "dangerous", i.e., "evil", and
draws from this overly power-political conclusions. I myself
believe that, in view of the edmplexity of Ymen's nature®,
any characterization of his nature as "good™ or "evil"

suffers from oversimplification. I have based my own political
realism on the "security dilemma" that faces politically organ-

1zed human groupings, especially those which, like nzation-
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[lotes (2)

(note 8 continued) states so far, have no higher authority

above them (on this see my Politicsl Reslism and Political
=o-xn 08l Nealism and Political

ldealism, referred to in note 9, below).

Q) John H.Herz: Politiecal Realism and Politic.' Idealism, A Stud
'ip Theories and Realities (Chicago, 1951)

10) The "Sonderweg" interpretation of modern German history -
an interpretation that emphasizes Prussia—Germany's authori-
tarian attitudes and struetures in contrast. to the liberal-
demoeratic ones of the West (Brltain, Franca, the Urited
States, ete.), is contested. I believe it is justified ,
provided one does not see its esuse in any"innate Garman
national character™ but in the three defeats that German

liberal movements suffered in the 19th century (after 1815,
in 1848, and, in Prussia, in the 1860s8) ,

\».
ll, For my personal impressions of German schools and univer-

Q1ties ip the Weimar period see my autobiography: Yom

Uberleben - Wie ein Weltbild entstand (Dusseldorf. xa® 1984).
===2-00D0n = Wie ein Weltbild entstand

The power of the monarehical, or quasi-monarechicsl, leader-
ship idea ean be seen from the faet that even Max Weber,
surely a strong eritiquv of William II's regime snd Bismareck's
impaet on an all-too-submissive German middle elass, favored

a plebiscitarian demoeraey for the new republie, with a
popularly elected president as oounterweight against
parliament and parties - an attitude not too remote from

Carl Schmitt's. Compare with this the "Sonderweg™ of one
foremost member of the German cultural elite, Thomas Mann.

In his Betrachtungen eires Unpolitischen (Reflections o?
Unpolitical Man), the term ?gpolitical“ had meant glmost

the onposite, Mann éiguix”@’ BRering Schmitt's concepﬁ.of the
politloal 4 th his strongly authoritarian attitude and its
polemical thrust againat Western “eivilizational™ anarchistic-
utopian individualism (subsequently, and unforgettably, per-

sonified by the Settembrini of his Magic Mountain) But then,




Notes (3)

the elite (especially the educati -
J

lic. Had more members o
/iihe Republie's fate might have beepn

onal one) followe}asm
a differernt ope.

12) Cn scnmittts distinetion be tween "komnissarische™ and

"souverane" dictatorship see his Die Diktatur: Von den
I u
Anfangen des modermen Souveranit

atsgedanken bis Zum pro-
letarischen Klassenkam f (1921),
M

13) On the "opportunism" debate see George Schwab, "Carl Schmitt

Politiecal Opportuniat?”, in Intellect, February 1975, pp.

331-33, and my reply in ibid., May—June 1975, pp.482f,
Regretfully, I must

8til1]l consider applicable to the Schmitt
of the Nazi period what an aneedote about Richard Strauss,
related in my reply to Schwab, said: When Arturo Toscanini,

stout anti-Faseist ang anti-Nazi, was asked what he thought
of Strauss (who had allowed himself to be made the head of
the Nazi-~controlled Reich Cultur%i Chamber -/just asg Schinitt
had allowed himgelf to be appointed "Prussian State Comneil-
lor" by Goering), he answered: "Before Strauss the composer

I take off my hat; before Straus, human being, I put it &%
again,"

e@.J0hn H.Herg): Die Vo

des Nationalsogialismus (Zﬁrich, 1938). I had to use s
———2220D8/80%1ialismus

Pseudonym to protect my familv then sti} '
The book, of course,

annexed in 1938) until after 1945,

15) See Bristler, °peeit., pp.l18-121;
ppo76, 78, 83f0’ 1490

Pproach. Sometimes in almost
exaggerated fashion, thus,




Notes (3)

(continued note 11 ) realizin%mgagt German power polities ang
nationalism had wrought, kaiturned irto a defender of the
pragmatie liberal—-democratic policies of the Weimar Repub-
lie, Had more meﬁgers 0f the elite (especially the eduecati-

onal one) followe Sﬁ¥gg the Republic's fate might have been
a differert oge.

12) Cn Senmitt's distinetion between "komnissarische”™ and

(Add to footnote 12 (without mew paragraph):
More generally on Schmit+t's actlivities in 1932 (his ideas on
setting up von Hindenburg as “presidential dictator pro tem, etc)

see dJoseph W.Bemdersky: Carl ochmitt, Theorist for the Relch

(Princeton, 1983), chapters 6,7,8, and George Schwab: ¥

The Challenge of the Exception (2nd edition, Westport CT, 1989),

chapter IV,

gtout anti-Faseist ana Wlvli—assy) wac acacw wual 0@ TNOUSNT
of Strauss (who had allowed himself to be made the head of
the Nazi-controlled Reiceh Cultur%i Chamber -/fjust as Schmitt
had allowed himself to be appointed "Prussian State Cownail-—
lor" by Goering), he answered: "Before Strauss the composer
I take off my hat; before Straus, human being, I put it &%
again."

14) BEduard Bristler (i.e.J0hn H.Hers)s Die Vgikerrechtelehro
des Nationalsozialismus (Zﬁrich, 1938). I had to use a
pseudonym to protect my familv then still living in Germany.
The book, of course, was immediately supressed by Nazi ecensor-

8hip and thus could neither be read nor discussed in Germany
(and Austria, annexed in 1938) until after 1945,

15) See Bristler, OPseit., pp.118-121; also on Schmitt of.
PP.76, 78, 83f., 149, With all his adaptations to Nazi
cencepis and verbiage, Schmitt occasionally atill tried to
meke use of his basie approach. Sometimes in almost absurdly
¢xaggerated fashion, thus, when his konkrete Ordnungsdenken




Notes (4)

(note 15 continued) (thinking in terms of concrete mx@mw orders)
makes him eonsider the "Geneva League of Nations" a different
organization each time an important member enters or leaves

(the entrance of the Soviet-Union made it "the seventh League™)
mfcreatienal fax

"
A listing of Schmitt's (vé#%gyscattered}Awritings of the

: Ge " L
Amr__{/(wr;){’__md | eriod 1933-193§ Tgg,\foumd in Bristler, p.223. /7 f/;(;,g/fé ‘/ﬁJffﬂffr’:mc
Indpr mitimid alur azr im the Nagiperiod #on 5ee ktsy Pe ffev Va;-h/ « Dy ;frmf,'pm( an- (n the Third Keih”,
$4/3) " kﬁ}jqq/; 16) Carl Sehmitt: Volkerrechtliche' Grossraumordnung mit

[3) /(

56)- 1Y, Interventionsverbot fur raumfremde Machte Berlin-Vienna, 193S)

/7. ¥8) Any future biographer of Schmitt will have to face the
question of why Schmitt neglected decisive world develop-
ments after 194ﬁﬁnd, even in his one major pestwar work,

Nomos der Erde, in his illustrations and exemplifieationsy
herdly ever goes beyond the events of World War I and its
aftermath. He remains as if obsessed with things like the
British attempt, in alleged violation of the rules of sea
warfare, to defeat Germany through & "hunger blockade"
(never mind that Germany, too, had wiolated these rules
in its unrestrieted submarine warfare - as one Britisher
remarked at the time: Britanmia rules the waves, Germany
waiveg the rules)., The war seemed to him to inaugurate the
end of the era of "limited war" (gehegter Krieg) that,
according to Schmitt, had eharacterized the relations of
terfitorial states under the jus publieum Furopeum (that
war was hardly th&g "limited"™ duping mo8t of thoae centuries
) ha#g tried to show '‘n my cootribution to George Schwab (ed.):
Ideolbyw and Foreign Poliey, A Global Perspective (New York,
19753, Bee "Power Polities and Ideology? The Nazi Experience",
pp{i4ff.-(pp.28—30). Germany's Jdefeat in World War I seems
tqfhave been the traumatic event in Schmitt's emotiopal life.
ThEtlbf all nations the "nation of shopkeepers" had defeated :
the "nation of heroes"™ must have seemed the height of injustie:
to him, although the author of the "Concept of the Politiesl"
who had defined the existential decision of war as being
beyond 'moxfality, Jenseits von gut und E&sq, could never a/«ffzf;lg
hﬂW'admiQ?%o such moral evaluation.




Johm H, Herz
Looking at Carl Schmitt from the Vantage-Point of the 1990ies

The following remarks are based om rereading Carl Schmitt's

- When 1 was asked to comiribute

"Concept of the Politieal™.
some impressions gained from this rereading to a recent con-
ference on Carl Schmitt I accepted with alacrity, because 1t
seemed to me that it might be of interest to show how one who
had been impressed and affected by Schmitt's theories over
sixty years ago - one of the few still surviving ones - would
assess Schmitt from the wvantage-point of the end of the century.
I

The German 1920ies were an era of great intellectual ex-
citement, and 1t 1s not surprising that the i1deas of one of
Germany's leading intellectuals in the field of politieal
theory impressed many especially among the young interested 1in
the social sciences and, more generally, inthe great politiecal
issues of the times.

When 1 just referred to "political theory" I must correct
myself or, rather, specify. In pre-Nazli Germany there was no
political science as we know it today. One would study StzatisxEs
Staatsrecht or VSlkeerecht, that is, constitutional or inter-
national law (Schmitt's offieial position, for instance, was
that Er’gggziutional and internationafk law in the respective
faculties of Jjurisprudence at the universities where he taughtﬁ>

Theoretically speaking, first came the legal norms, with the

state somehow disappearing behind them. In Hans Kelsen's, my

teacher's, "pure theory of law" (reine Rechtslehre), for instance,

the ssate was considered identical with the legal order. Thus it

o / _
made a tremendous impression whi}%m; /f, A /‘7»?!( LVL"éh’ fD Seme ex }r’n}"
}lﬁ:;é 5/&?% XA ﬁrf, e e 2o SR

I —— e T




him) established, or re—established, the state as power-holder
creating the law; and the politieal as having its own existenmce
especlially in crisis situations of existential threats to

organized groups. Formulations such as defining the sovereignm

as the one who eontrols the state of~hecessityf(ﬂg;'@gber den
Y J ~—
Ausnahmezustand verfuegt), seemed to fit in with the near-

clvil war conditions of the early Twenties in Germany, when &%
sesmed Swet asking who fought whom and who contrelled a =xzx
constant state of emergemey was a more vital question than
asking which party was gaining an electiom or backing one or
another governmemt coalitione

On rereading "The Concept of the Political®™ I was
struck by what now seem to me the chief characteristics ef

Schmitt's concepts: Extremism, vagueneqs, and an anthropology

has

that, as Leo Stramqqﬂpornfgtout, in contrast even to Hebbes®
individualis%/ renders the individual the subjeet of the =x=x

political collectivity, i.e., the state. The merit of Schmitt's

(15 vaun.
approafh to the politiecal, as,Sartori has put it, lies ing

ae—tarsori=heas—put-idy "the uncovering, wh%? the chips are down,
'

of what the rowtine of normalecy covers up"™. Its extremism is im

(ﬁ?z [h't)? | - , ,
the political sededy¥ to the extreme existential

confliet situation of external or intermal, leCey Civil wap,

Schmilf

a confliet situation from which-ﬁé even excludes espesn economic

or moral-lideological causes and confliets, reducing it to the

e

existentiagl ,be or not to be™,.




- -

Which war situation, which enemy is Schmitt a@&iming at?
Not only his extremism but also the varueness of his concepts
is revealed when t(Eewcenty-—pwf) he defines the political
enemy as "the other", "the strmanger™, as one who is "in a speclally
intense way, existentially something different and allen", an¢
adversary who intends "to negate his oppenent's way of life and
therefore must be répulsed or fought in order to preserve ome's
own form of existemce.“4gubsequently, in his Nomos der Erde,
the enemy is not so existentiglly defined (at least as far as
the members of the Jus gwblicmewroﬁkﬁm, i.e.f0f the Furopean

territoriagl state system, are concerned); but in his "Concept™, ke

.};(e emmz — 1s the foe, who has to be fought and destroyed in order to km
survive, physically or in one's "form of existence"™. But Schmitt
glves no examples. Did he think of World War 1, with Britaim and
France as Germany's "hereditary enemies™? As g friend of mine,
Fugene Anschel, who was one of égpmitt's students in the*middle

Iwenties, relates in his memoirs, sechmitt, following the economist

) W orner Sombart, distinguished Helden umnd Hzendler"™, heroes and traders,

or, better, shop-keepers, clearly referring to Germaniec heroes as

opposed to British (or possib;y also American) traders, but Anschel
, den: 4%i _3a ﬁbn/
believes that the latter, de A "/ eharacterié also referred to

Jews. And here, the definitions in his "Concept" Vﬁé@%d
indeeéd assume a more ominous cpgeracter. If ‘;}g looks for m

foes (awé Schmitt occasionally refers to political Catholicism at

the time of the Kulturkampf and to the Sociaglists at the time of
thelr outlawry by Bismarck in this respect), one cannot help remember-

ing that German antisemites defined the Jew as the Maglien"™, the




msjﬁ

"other", one who, despite all efforts at integration, would always
be an outsider hostile to, and endangering, the German-Aryan way

of life. Whether Schmitt was an anﬁisemite or not (before 1933

he probably belonged to those among whose best friends

or, in his case, whose best colleagues were Jews), nobody faced
with such enemy definitions could escape ;;; hidden, codeword-
type reference. Whether Schmitt intended it or not, it fitted

a raclal poliecy that considenmed "World Jewry™ as the existential
enemy of all, and especially fhe Nordic=Germanliec, races, an enemy
who, tTherefore, had to be extermimated. When Hitler, in Main Kampf,
sald "I€h aber beschloss, Politiker zu werden"™ (I decided to

become a politician), he meant by politieian and politics something

essentially in agreement with Schmitt's concept of the political.

#

/o be sure, Schmif he  aus

I-kn@wE%%ﬂﬁhSehmé%f7 prior to 1933,,was not a Nazlj,even,opposed

on Hus see btloxw )
Hitllerism (abeut—thies—laber). But the trend of his concepts,
used

whether 3 1lntended 3=k or not, could well be W

for building up a raeist doctrine underlying policies of
persecuting and, eventually, exterminating an existential enemy.
As Helne once put it, Hitler awd dads henehmer might well have
sald "ich bin die Tat von Deinen Gedanken™ (I am the deed that

b

sorang from your ideas). -

o} So much for
vehmitt®s wague extremism or extremist wvaguemess. Just onme more
word on his anthropology, his basie view of mam. It is, as ;
mentioned, a collectivist ome y where, differing from Hobbes

who establishes Leviathan to proteet the individual, the individud

1s supposed to sacrifiece, if need be, his life for the community.




One is reminded of Bert Brecht's "Der Ja-8ager", a play
written about the time Schmitt wrote his "Concept". There,
one member of a group fighting their explteiters is asked ta
Complele @ asK tht wnff save the Fives # many
saerifiee his life, the only way the group ean tvey he "1s
not forced but eventually says "yes"™ to his doom. This i Vas
heroism as seéﬁffrom the Left. While Sckmitt surely would not
have promnhedjsueh class-struggle ecollectivism, it explains
the oceasional emergence of a Leftist Schmitt®esism using
Sochmitt's power emphasis for its own politieal purposes
(exaetly as a Hegelian Left used Hegelian digleetie for its
purposes, although the Schmittian Left so far has not proedueed

I1I.

One major eritieism one might level against Schmitt's
definition of the politieal is its exelusivism, limiting the
politieal narrowly to the friend-enemy situation of existential
survival. On the faece of it, this exeludes from the realm of
the politieal all normal politieal aectivities and polieies,
economie polieies, labor and industrial polieies, mow environ-
mental polieies, you name them, as well as the politieal instituti
ons and proeesses conneeted with them, sueh as parliaments,
politieal parties, judieiaries, and so forth, at least as long
as they are not involved in existential eonfliet. Now Schmitt's
eoneepts, as all eoncepts, are produets of eonceptualization.
Everybody is free to define and eoneeptualize, eoming more or

But
less elose to "neality".ASehmitt's coneeptualizations are not
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in agreement with "common" coneceptualizations. /éﬁgdon not

fit what is commonly ecomprised under "political reality", and
thus Sehmitt's political realism ecomprises only one aspeet of
the "politieal"™, that of eonfliet and enmity. It negleets, or
at least plays down, the realm of compromise and cooperation,
and this way is hardly useful for a politieal analysis of

et a8t most modern indaustrial states and their more or less

liberal-democratic societies. The American constitution and

Temoved
type of governance seemf to be farthest ef a3 away from

Jechmittian eoneeptualizations. With its separation of powers,

checks and balanees, independent judiciaries\vatehing over
the

broad realms of.state's non-interference with individual and
(/s federalism,
groupﬁ rights,/and so forth, this system pushes coneentrated

executive powér away from the normal funetioning of govermment
toward true emergency situations. Even the vital decision about
"enmity", that is, the deelaration of war, is denied the exe-
cutive. An existential war in the Schmittian sense, that is, one
plaeing the survival of the union in jeopardy, happened only
onee in the history of the United States, and even in the

Civil War (where the cquestion was the admittance to society

of the alleged raecial stranger, the Negrc), the only emergency

measure Lincoln was compeﬁlled to take was the temporary sus-
) ULS

pension of habeas corpus., ghe state of the exception has been

the exception, not only in the history of the United states
but s%ee in that of modern France, Britain, even Germany £

(that igy the Federal Republic) and other modern » 1.€4, developed

industrial nations; Schmitt's eoncepts are % applicable




~Th-
te Third World emmrﬂ:ries, where demoergtie processes: like
elections and institutions like parliaments are frequently

meaningless fig-leaves: concealing the reql power-holders.

However, if we dom't take Schmitt too literally and l

extend his concepits of the politieal to the mormal sphere
of what is commomly called pelities, his emphasis om the i
power faetor, on conflict, on decision-makipg ean prove ex-
tremely valuable. To give just ome example, taken from recent
arguments on the United States Supreme Court: An allegedly
objeetive interpretatiom of a document like the Ameriean
Comstitutionm (of terms like "due process", "liberty", "equal
proteetion of the law") under Schmittian lights revealsg its
politieal, that is, value-setting character, ; whether it tenmds
toward mere liberal or more conservative walues. Equally
valid is Schmitt®s eriticism of the parliamentary system con-
sidered gs a forum for discussionm that evemtually will yield

"the truth®".

Here, howewer, we encounter the limits of the Schmittian
approache. He is inclimed to imterpret into non-Schmittian
theories amd policies the same polemical extremism that
characterizes his own. Thus he interprets all liberalism as
anti-state, awthority-negating, basically amarchic or integral-
pacifist deetrine and xmca.vement.7 This may ﬁf true for some

more radical liberal theorists and movements that assume




-l

for holding the executive accountable, for preparing an opposition

il "
- to poseibly becomf%the next government (thus providin sThat

"alternation of power" that marks a demoeratic syﬁtem). Even in
the international arena, where the power factor is strongest,
what one 'ma.y call a pragmatic pacifism has been the normal,
with warg/igglio;es the exception. Hé‘\é Morgenthau, surely not a

I'f-
utopian ide% but a power realist, gave his magnum opus,
Politics among Nations, the subtitle: "The strugele for power

—

and p eaoeﬂ” and eonsidered diplomaey, not settlement &f conflicts
5,

by force, i.e., war, the normal eonduet of foreignm affairs.
Thki's A
¥ Ao%e arrives at what one may eall a realist liberalism

that is midway between the poles of 2 Hobbesian or Scehmittian
power realism and a utopian idealism. It is equidistant from
advocacy of, or being resigned to, asbhoritarian or totalitarian
power concentration and corresponding power polities, and from
anarchiﬁstic individualism and integral paecifism. While it re—
cognizes the presence of the power and eonfliet factor in all
mikgafe porer mud o
human relations, and surely in polifics, it tg'ieJ to , oppose the
ever present abuses of power (whether police brutality or judieial

partiality, executive arbitrariness or even the tyranny of an

overwﬁeaning me, 'ority)/ through tthe libera}?emocratic institutions
Y mem beriv 9( Crsom'y ceT€rned igifeneg” neede é‘/ﬁte reservahim o freedom,
10 J vardng Crenld

and processes ntioned befor )'AI myself, ng from

political realism of the Hobbesian, Machiavellian) or Schmittian
variety, in the late 1930 began to develop a theory of what I
valled "realist liberalism", summedfup in a book that appeared
much later, in 1951: Political Realiem and Political Idealismﬁ’

Surk '
2 l1dealist realism, or, if you want, a realist idealism, in my

opinion is the only way to incorporate what is valuable and ime




portant in Carl Schmitt into minimally decent and eivilized
polities.,
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from g liberal-demoecratiec viewpoint, thaed-imeset has been

e

nefarious, before 1933 perhaps even more so than after he became

Hitler's "erown jurist." To understand this one has to keep in
ased
mind the fundamental weakness of Weimar v =

the
continuation, ewen after the establishment of the Republie, of
the authoritarian tradition of Germany, its

"Sonderweg" where,

in contrast to the Western countries, the middle elasses had

remained satisfied with feudal-militarist-—nationaliat-conservativo

)0
rulership in return for security in the economic sphhre.‘ This

had shaped the attitudes of the entire German elite,
the intellectuals in the academe.

inecluding

Authoritarian attitudes pervaged

the German elites, in government and judieiary, schools and uni-

versities, even in business and trade union orgenizations, and,
i

g in the

absence of determined reform, econtinued into the Weimar

Republie. One who, like me, grew up in the 1920s, can attest to

| the utterly conservative-nationalist Spirit that imbued most of
the teachers 4s 34 as

Crou ¥ i I, [F vendered
A the young eé&oaad,\g that system;i aF- &ﬂ-e;\most of them contemp-

“ |
y\ous or at least suspieious of the new demoeratie institutions

and processes, such as politiecal parties, elections, parlisments

(derisively referred to as "Schwagdtzbuden®

y talking shops), ete.
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1t can easily beeém seen that Schmitt, sharing this
tradition with most of his colleagues (those eswen among

constitutional lawyers who supported the new system, like

Anschuetz, Kelsen, Heller, were far and in-between), contributed

to the wesalsnes

€ weakening of the Weimar system.
And this not only through his teaching and his writings (where

Ul oW
his uneceasing attacksd mLmt ; parliamentarism could not fail
to have ite impaet), but above all in his political activities.
Iwo of them emerge as particm.].ax{f %i@ificant. One was his defense

of the conservative-authoritarian Papen cabinet before the

supreme Court in the affair of the "Preussenschlag", when
HW/{?’/&KK’V

the Reich government had tesed to deprive republican-demoeratiec

fferees of their last bastion, the government of the Land Prussia

and i1ts econtrol over the Prussian police.

5 i - : _-;- - l —
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=T IREe Sl -SHERe The court

detide_-t} in favor of the Reieh, fhns dff‘fﬂ?y ing That 1asT fas fion,
Schmiff s
#¥s,well-known attempt to prevent the Nazi assumption of

SSe 9 ' L —

——

power through making the Reich President, alleged "guardian of
the constitution", a temporary dictator, similarly reflected
Sschmitt®s belief in the effects of concentrated emepgency powers

Sehmitt probably meant Hindenburg to be a "commissarial dietator",
/2.

as distinguished from a "sovereign™ and permanent dictator.

fHe should have known that Germans were not likely to allow a

temporary dietatorship to return powers to democratic government

after the emergency was over, and I doubt whether he would even

45 (F 7!’45/
have favored such a return., The presidential system simply led

A= |
[hus
over to the Nazi-totalitarian one.ASehmitt belonged to the

grave-~diggers of Weimar democracy.
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cussed cuestion of whether he was an opportunist when openly

0
turning to fantizemitiam.idofending Hitler's random killings
QH
of SA leadersy) as;orted generalsy ete.in the Roehm affair, etc.,
pal

may be left open. iEve:::t had he become a convinced Nazi (and, as 1
have pointed out, he might have used some encepts of his "Coneept
of the Politiecal"™ for that purpose), this would not have excused
his attempt to legitimize the Roehm killings through a Hebbesian

m’éumenf;
potestas faeit legem, because Hitler, as also later in the holo=

_.i.t-".l.
-

vatid . Schmitths
inbememtional) forbidding murder was no longer , law. Writings on

international law between 1933 and 1938, little notieed even by

caust case, did not even elaim that the law

subsequent Schmittians, which I analyzed already in the 1930’3
[t
(ef. my Véglkerrechtalehre des Nationalsoziallsmus, 1938), would

, hus
seem to reveal kIS opportuniam,%gne essay,fNationalsozialismus
/ T g turad makts eud netural

tigt
und Voelkerrecht, 1934), with its quite un-Sehmi:[:tian W

| ¥

% W/&&A, _ . /5
m—/\ sefved 'to underpin Hitler's deceptive "peace policy?, while an

abrupt turn toward power polities, advoeating Germen regional
hegemony (Vétlgerrechtliggg Grossraumordnung, with the revealing

subtitle "mit Interventionsverbot fﬁfr raumfremde Mﬁ,chte")/ 2
to legitimize
served/Hitler's fitst conguest outside the "Germanic" realm

= (fhe fﬁk.g--wzfa?f what rema(ned ‘f (jf%ﬂsﬁomé’a,

i. ¥
Munich),
Why, after 1945 when it was no longer dangerous, didn't
"
Sehmitt rever return to these actim (not to mention apologizﬁg

after

for them)/ wow? Why, indeed, did he never

analyze in any depth the new factors in polities, especially




in world polities, whieh) like the nuclear weapon and the
change from the traditional ’ maltipartite nation-state system
iBto the bipolar superpower syatem of /?existential” enemies? ’7'
With the brilliance of his earlier analyses he might have

revealed things succeeding generations of soeisal scientists

were never able to. The more's the pity.




Notes

1) The Conecept of the Politieal by Carl Schmitt, translated
by George Schwab (New Brunswick, N.J., 1976)

2) Leo Strampss: "Comments on Carl Schmitt's Der Begriff des
Politischen? trantated in The Conecept of the Political

opecit., node—3, pPp.8lff. As—Strsuse-—paints—eut, What bﬁmﬂﬁ
% ag Schmitt's "warlike morality"™ (p.S5) in contrast
to Hobbes requires the individual "to saerifice life"™ in

war (The Concept eeey OPeCite, Pe35)

3) Giovanni Sartori, "The Essence of the Politieal in Carl
Sehmitt", Theoretiecal Polities vol.l, No.l (Jdanuary 1989),
pp.63ff¢ (p068) e

4)* The!- cong'eEt eeeey De27.

5) Fugene Anschel: The World of A Germen Jew (private printing,
1990), p.85.

6) One might almost quote Schmitt himself to that effect, vamd
when he ends his book Vdlkerrechtliche Grossraumordnung
(see note [b,fy, below) with the sentence: "The Fihrer's
deed has lent +the idea of our Reich politieal reality,

historical truth, and a great future of international law"
(my translation).

7) "Liberal thought evades or igmores state and polities™;
"liberalism provides a series of methods for hindering
and controlling the state's and government's power"
(The Coneept «seey PeT0).

8) To be sure, Morgenthau, like other "politiecal realists", such
as Reinhold Niebuhr, agrees with Schmitt's anthropology of
considering man as basieally "dangerous", i.e., "evil"™, and
draws from this overly power-political coneclusions. I myself
believe that, in view of the complexity of »man's nature®,
any characterization of his nature as "good" or "evil"
suffers from oversimplification. I have based my own political
realism on the "security dilemma" that faces politically organ-
ized human groupings, especially those whieh, like nation-
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Eptee (2)

(rote 8 continued) states so far, have no higher authority

above them (on this see my Political Realism and Political

Idealism, referred to in note 9, below).

9) John H.,Herz: Political Realism and Polai' ldealism, A Stud
~in Theories and Realities (Chieago, 1951).

10) The "Sonderweg“ interpretation of modern Gérmén history -
an interpretation that emphesizes Prussis-Germany's authori-
tarian attitudes and struetures in‘contraﬁtaﬁo the liberal-
demoeratic ones of the West (Britain, Franca, the Upited
States, ete.), is contested. I believe it is justiﬁiéd)
provided one does not see its eause in any"innate dﬁrmén
national charaeter" but in the three defeats that German
liberal movements suffered in the 19th century (a£$er”18}5.
in 1848, and, in Prussia, in the 1860s).

1l. For my personal impressions of German schools and univer-
sities in the Weimar period see my autobiography: Vom
'ﬁberleben - Wie ein Weltbild entstand (Dﬁﬁseldorf, g8 1984).
The power of the momarchical, or quasi-monarchical, leader-
ship idea can be seen from the faet that even Nax Weber,
surely a strong criti%as of William II@sqregime*and Bismarck's
impaet on an all-too-submissive German,middle class, favored
a plebisecitarian demoeraey for the new republie, with a
popularly eleeted president as counterweigpt.against
parliement and parties - an attitude not too remote from
Carl Schmitt's. Compare with this the "Sonderweg" of one
foremost member of the German cultural elite;ihoﬁaS‘Mann.

In his Betrachtungen eines Unpolitischen (Reflections of an
Unpolitieal Man), the term "ﬁ;political” had meant almost
c 10,

- ( ’ | (/ﬂ; 2 % ‘
the opposﬁpe, Mann - SaeXine Schmitt's concepﬁaof the

politica;”\ th his strongly authoritarian attitude and its
polemical thrust against Western "ecivilizational®™ anarchistic-
utopian individualism (subsecquently, and unfbrgettab}y, per-—

sonified by the Settembrini of his.Mggiciﬂggéjgig). But then,




Notes (3)

(continued note 11) realizing what German power polities and
nationalism had wrought, gmmftu:xr-s.:»ed into a defender of the
pragmatie liberal-demoeratic volicies of the Weimar Repub-
lie., Had more members of the elite (espeeially the educati-

onal one) followtzvr}aS -l the Eepublie's fate might have been

a different oge.

12) On Schmitt's distinction between "kommissarische" and
"aouverane" dictatorship see his Die Diktatur: Von den
Anfgn;en des modernen Souveranitatscedanken bis Zum pro-

letarischen Klassenkampf (1921),

13) On the "opportunism" debate see George Schwab, "Carl Sehmitt,
Political Opportunist?", in Intelleet, February 1975, ppe.
w and my reply in ibid., May-June 1975, ppe.d482f.,
Regretfully, I must still consider applicable to the Schmitt
. of the Nazi period what an aneedote about Richard Strauss,

related in my reply to Schwab, said: When Arturo Toscanini,
stout anti-Faseist and anti-Nazi, was asked what he thought

of Strauss (who had allowed himself to be made the head of
the Nazi-controlled ReiehCulturEi Chamber -/just as Sehmitt
had allowed himself to be appointed "Prussian “tate Comneil-
lor" by Goering), he answered: "Before Strauss the composer

1 take off my hat; before Straus, human being, I put it‘ég'
again."

- 14) Eduard Bristler (i.e.John HeHerg): Die Vgikerrechtalehre
des Nationalsozialismus (Zirieh, 1938). I had to use &
pseudonym to proteet my familv then still living in Germany.
The book, of course, was immediately supressed by Nazi censor-
ship and thus could neither be read nor discussed in Germany
(and Austria, anrexed in 1938) until after 1945,

15) See Bristler, ODeCite, PPellB8~121; also on Sehmitt ef.
PP«T76, 78, 83f., 149, With 211 his adaptations to Nazi
cencepts and verbiage, Schmitt occasionally still tried to
make use of his basie approach. Sometimes in almost absurdly
exaggerated fashion, thus, when his konkrete Ordnungsdenken
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Notes (4)

(note 15 continued) (thinking in terms of conerete uxgem orders)
makes him consider the "Ceneva League of Nations"™ a different
organization each time an important member enters or leaves
(the entrance of the Soviet-Union madmﬁ;t "1: seventh League™).,

W 4%&%4
A listing of bchmitt's (V% scattered Awrit:l.ngs of the

/}mmm 0’(7”4,';/ eriod 933-1939@ found in Bristler, p.223. /n 5/A?m/f$ interaatimal,

Jz bf z“’" e N4 6’710’( ﬂﬂh"%é atsy €fﬁ’l/ % 5 “t 714 cragfionaf ﬁ'm/" inthe EU‘F{ /%frﬁj
7',; /374:&},4% ! 16) Carl Sclﬂx&tt: errechtliche’ Grossraumordnung mit
/

be)- 71 Interventionsverbot fur raumfremde Machte Berlin-Vienna, 1939)

|7 #) Any future biographer of Sehmitt will have %o face the
cuestion of why Schmitt negiected decisive world develop-
ments after 194§#nd, even in his one major postwar work,
Lomos der Frde, in his illustrations and exemplificationsy ‘
. hardly ever goes beyond the events of World War I and its i
aftermath. He remains as if obsessed with things like the
British attempt, in alleged violation of the rules of sea
i warfare, to defeat Germany through a "hunger blockade"®
(never mind that Germany, too, had violated these rules
, in its unrestrieted submarine warfare - as one Britisher
remarked at the time: Britannia rules the waves, Germany
waiveg the rules). The war seemed to him to inaugurate the
end of the era of "limited war" (gehegter Krieg) that, i
accofding to Sehmitt, had eharacterized the relations of
territorlal states under the jus publicum Furopeum (‘that
war was hardly th&g "limited" during most of those centuries
1 hav? tried to show ‘n my ccatribution to George Schwab (ed.):s
Ideolo and Forei A Global Perspective (lNlew York,
1975),!596 "Power Politics and lIdeology? The Nazi Experience",
pp;14ff.~(pp.28~30). Germany's defeat in World War I seems
to have been the traumatic event in Schmitt's emotional life.
That of all nations the "nation of shopkeepers" had defeated
the "nation of heroes" muet have seemed the height of injustice
to him, &lthough the author of the "Concept of the Politiecal™
who had defined the existential decision of war as being

beyond,lmorality, Jenseits von gut und bdse, could mever a/(ﬁ//}r

have admi Ato.ai_lch moral evaluation.
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John H.Herz, article on Carl Schmitt

Addenda ang corrections

T:»”Im:es,, P.l: Add to footnote three (nb. new oaragraph)s

At the time of this writing I read in Isaish Berlin's essay
| re and the rigiﬁ’-s of Pascism" (The New York
Review of Books, September 27, October 11, October 25, 1990):
"His (i.e., de Maistre's) genius consists of the depth and
accuracy of his insight into the darker, less regarded, but
potent factors in social and political behavior"(loéicitf,
October 25, p,64). Like much else said in this essay on de
Maistre's ideas, this fits Carl Schmitt. One might almos+t
define Schmitt as Maistre Sans Pope,
Notes, p.3: Add te footnote 12 (wi‘inout aew paragraph):
More generally on Schmitt*s' actiyities in 1932 (nis ideas on
Setting up von Hindenburg as pre-iaential dictator pro tem, eteo
sce Joseph W. Eeﬁgefgkyz Carl miﬁ—st? Theorist for the Reich
(Priglceto,l , 1983), chapters 6,7,3, ;1d George Schwabs:
Ihe Challeage of the Exception (secsn

1989), chapter IV, o
Corrections: X i’f .

- ' - ‘i ¥ - 2 . - % "}‘-' " :.. ey - ‘ ”
Pe2y, line 1ll: "winsfing .0f "galaing

ped4, line 9: Change into: MEHEmy.-of all races, and especially the

1ordin~Germa§%¢;oné.b:"
p.5, line 6: "seen" for "3eem"
. . R | . .4 i!.. 4 Y -
Jotes ), footnote 12, liaze 33 add aar s to '‘Souveranitatsgedanken
" 13 (making it ”'Souveré.'1itétsgedaraken_§")
lotes (3), footnote 13, line 12: Add an s to "Straus” (making it
"Strauss) - -

Totes (4), footnote 17, line 15: A%® Insert an a into"Europeum”
(making it "Buropaeum™)




John H.Herz, article on Carl Schmitt
Addenda and corrections

Yotes, p.l: Add to footnote three (no new oaragraph)
At the time of this writiag [ read in Isaiah Berlin's essay

" §8éeph de Maistre and the 4rigids of Fascism® ( The New _Y_'g_r_gt.
Review of Books, September 27y October 11, October 25, 1390):s
"His (i.e,, de Maistre®'s) genius consists of the denth and
accvracy of his insight into the darker, less regarded, but ?
potent factors in social and political behaviow® (loc.eity,
Uctober 25, p.64). Like much else said in this essay on de

Maistre's ideas, this fite Carl Schmitt. One might almost
define Sehmitt as Xaistre sans Pone,

Notes, pe3: Add to footnote 12 (without new porasraph)s
More genevrally on Schmitt's activities in 1932 (his ideas on
setting up von Hindenburg as oregidential dictatorﬁggg_ggg, ete
see Joseph W, Bendersky: Carl Scmitt, Theorist for the Reich
(Princeton, 1983), chanters 64743y and Georse Schwahs
fhe Challen of the BException (second elition, Westport CP,
1989), chapter IV,

Co.rections:
Pe2, line 11l: "winning" instead of "gainina"

Peéy line 93 Change intos "enemy of all races, and especially the
Tordie-Germanic one..."

PeDy line 6: "seen" for "secem"

iotes (3), footnote 12, line 3t add aa s to "Souver&nithtsgedaﬁkea"
(malkking it "Souverf ithtsgedarkeqs")

lotes (3), footnote 13, line 12: Add an 8 to "Strans" (makiag it
"Strauss) -

(making it "Buropaeun" ) .




Comments on:
Looking at Carl Schmitt from the Vantage-Point
- of the 1990s

The author presents his critique of Carl Schmitt as a reconsideration of Schmitt’s

famous work, The Concept of the Political. The author’s rereading of that work after

many years was undertaken in light of its relevance to the ending of the twentieth century.
Consequently, this paper deserves consideration.

What is significant as well as interesting about this paper is that the author
belongs to that generation of German scholars who were directly influenced by Schmitt,
albeit with major reservations. Also it is significant that he raises the question of
Schmitt’s neglect to analyze the unique problems resulting from the aftermath of World
War II, the nuclear stalemate and the bipolar superpower system. (pp. 11-12) While
Schmitt died in 1985, it was perhaps clear by then as it definitely has been since 1939,
that this unique political situation only cs;lcealed the perennial conflicts of politics which

remained the concern of Schmitt.

The author acknowledges Schmitt’s penetrating insight into the issues resulting
from World War I but regrets the fact that Schmitt offered no such analysis ot the world
after 1945. But have not recent events shown that the problems that emerged in 1918

were never resolved? Consider the issue of national self-determination in the Balkans.
Perhaps the unique issues of the recent past and the present are best understood from
some broader perspective than that of the world after 1945. The chiet question would be:
does Schmitt’s "concept of the political" supply the basis for such a perspective?

As a young man, the author was attracted to Schmitt’s thought as a corrective

to "the pure theory of law" of his teacher, Hans Kelsen. Rightly, the author tound
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Kelsen’s reduction of politics to legal norms as a distortion of reality. For Schmitt the
state is the sovereign power which determines the state of emergency. Inasmuch as the
author became chiefly interested in the study of international affairs, Schmitt’s brand ot
political realism exerted a powerful influence on his thought. However, he was also
affected by liberalism, which was the object of Schmitt’s devastating critique. The author
formulated what he termed "a realist liberalism that is midway between the poles of a
Hobbesian or Schmittian power realism and utopian idealism." (p. 8) I think one may ask
whether such a "synthesis" really resolves the issue or overcomes the deficiencies either
of Schmitt’s realism or of idealism. A combination of a pragmatic liberalism in domestic
politics and a moderate realism in foreign affairs may be the reasonable policy. But what
is the general political principle which may direct this dual policy? It would seem that

the author does not consider as adequate the principle of classical liberalism—the right

to self-preservation as the source of individual freedom and the sanction of political
pOWer.

Upon rereading The Concept of the Political, the author concludes that Schmitt’s
thought exhibits three chief characteristics: extremism, vagueness, and collectivism or
statism, that is, an anti-individualist anthropology. (p. 2) Needless to say, the nerve ot
the author’s argument is his perception of the negative characteristics of Schmitt’s theory.

While I think the author points to the decisive issues, he does not clearly distinguish the

polemical and theoretical strands of the argument, a distinction which is essential In

discussing a theorist of Schmitt’s stature.
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According to the author, Schmitt’s extremism is closely related to the vagueness
of the concepts from which his theory is derived. For Schmitt each sphere of human
action and experience must be understood in terms of a specific distinction. The criterion
of morality is the antithesis of good and evil and that of aesthetics the antithesis of the
beautiful and ugly. In politics the specific distinction is that between friend and enemy.
Schmitt’s extremism consists of the reduction of politics to the condition of contlict, to
the state of emergency, thus to the possibility of war if not war itself. The criterion of
the political essentially determines the e,:xceptional or extreme situation.

The author deduces from Schmitt’s reductionism an ideological extremism which
in turn suggests the vagueness of its meaning. (pp. 3,4) For the author politics must
include the "normal" or peaceful resolution of conflict through compromise and
accommodation. He faults Schmitt for narrowing political reality to irreconcilable contlict
th rough an unusual method of conceptualization. (p. 56) Further, he relates this
methodology to Schmitt’s eventual support for the Nazi regime. But he does not clearly
demonstrate the conceptual relationship between Schmitt’s theory and Nazi ideology.

The author does acknowledge Schmitt’s original objection to Nazism. However,
the "vagueness" of the concept, "enemy," leads the author to suggest a possible
ideological predisposition to, or at any rate affinity for, Nazism. With the hindsight ot

the horrors of World War II, the author raises the question as to the exact reference ot

the term, enemy. Schmitt characterizes the enemy as the other, the stranger, who in an

intense way is alien and thus in an extreme or threatening situation conflict or war is

possible. (The Conflict of the Political, ed. G. Schwab. sec. 2) On the basis of this
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definition of the enemy, the author suggests that the enemy is any hated and threatening

race or nation which justifiably may be exterminated. And, of course in the view of
Nazism, the Jewish people became such an enemy. Thus, for the author, whether
consciously or unconsciously, anti-Semitism or racism generally 1s the logical
consequence of Schmitt’s theory.

I agree that Schmitt’s reductionist conceptualization may contribute to extremist

politics. But as the author himself recognizes that extremism may take on ditferent
ideological guises, including Marxism. (p. 5) More to the point, Schmitt replaced "the
pure theory of law" with "the pure theory of political power" which is constructed on a
formal definition and thus empty ot content.

Schmitt’s concept of the political is not so much vague as the result of a
misplaced abstraction. I think Schmitt lucidly distinguishes the political enemy from any
other kind of adversary. (op. cit.sec. 3 and 4) The enemy need not be morally evil nor
aesthetically ugly. "An enemy exists only when, at least potentially, one fighting

collectivity of people confronts a similar collectivity." (Ibid., p. 28) Normally, the

fighting collectivities are sovereign states. The real issue is what 1s the substantive
purpose or goal of political conflict? What is the substance of concrete political reality
of which the friend-enemy antithesis is a major component?

Leo Strauss, in his famous critical commentary on The Concept ot the Political,

offered a penetrating insight into the major limitations of Schmitt’s thought. (included
in Op. cit., ed. Schwab) The author cites Strauss with regard to Schmitt’s disagreement

with Hobbes as to his anthropology or view of human nature. (p. 2, note 2) While
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Strauss understood this issue within a theoretical or philosophical context, the author

approaches it from the vantage point of liberal 1deology.

Notwithstanding the similarity between Hobbes and Schmitt as to their
conception of man’s dangerous nature, the author polemically contrasts the individualism
of the former to the apparent collectivism of the latter. For the friend-enemy antithesis
presupposes the extreme association of friends as well as the extreme disassociation of
enemies. The possibility of self-sacrifice is essential to the defense ot the political order.
However, the radical individualism derived from Hobbes is also not totally compatible
with the author’s realistic liberalism.

In contrasting Schmitt from Hobbes with regard to the opposing views ot the
relation of the individual to society, Strauss put in bold reliet the real theoretical issue
presented by modern liberalism. Schmitt’s affirmation of the political, defined as contlict,
in opposition to the Hobbesian and liberal negation of the political in favor ot peace is

not the glorification of a warlike morality, for which the author condemns Schmitt.

Schmitt’s polemical attack on liberalism was ultimately designed to reveal "the order of
human things." (op. cit., pp. 94f.) For Strauss by affirming the political, Schmitt wished
to demonstrate the seriousness of life and then the foundation of morality. It would
appear that Schmitt’s moral imperative is inseparable from the atfirmation ot the
political—of the dangerous human condition that Hobbes wished to overcome. However,
according to Strauss, Schmitt abstracted politics from morality because he still remained

under the spell of liberalism—he conceived of no other morality but that of liberal
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humanitarianism. (Ibid., p. 102) Schmitt’s project was thus a failure, however brilliant,
because he did not recover the comprehensive basis ot politics.

Strauss transcended the limits of the liberal tradition by appealing to classical
political philosophy—to Plato and Aristotle. In light of the classical teaching of natural
right, of the moral virtues, man by nature has the power of speech and reason, but
because he has also need for others he must fulfil his potentiality in a political

community. Realism and idealism are joined together by the nature of the human soul

itself.

Perhaps the author’s "realist liberalism" or "realist idealism" is understandable

in terms of natural right.
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The following remarks are based on rereading Carl Schmitt’s The Concept of
the Political." When 1 was asked to contribute some impressions gained from
this rereading to a recent conference on Carl Schmitt I accepted with alacrity,
because it seemed to me that it might be of interest to show how one who had
been impressed and affected by Schmitt’s theories over sixty years ago—one of

the few still surviving—would assess Schmitt from the vantage point of the end
of the century.

The German 1920s were an era of great intellectual excitement, and 1t 1S not
surprising that the ideas of one of Germany’s leading intellectuals in the field of
political theory impressed many, especially among the young interested in the
social sciences and, more generally, in the great political issues of the times.

When I just referred to “political theory,” I must correct myself or, rather,
specify. In pre-Nazi Germany there was no political science as we know it
today. One would study Staatsrecht or Volkerrecht, that is, constitutional or
international law. Schmitt’s official position, for instance, was that of professor
of constitutional and international law in the respective faculties of jurispru-
dence at the universities where he taught. Theoretically speaking, first came the
legal norms, with the state somehow disappearing behind them. In Hans Kel-
sen’s, my teacher’s, “pure theory of law” (reine Rechtslehre), for instance, the
state was considered identical with the legal order. Thus it made a tremendous
impression when Schmitt, as Max Weber to some extent had done before him,
established, or re-established, the state as power holder creating the law, and
the political as having its own existence especially in crisis situations of exis-
tential threats to organized groups. Formulations such as defining the sovereign
as the one who controls the state of necessity (Wer iiber den Ausnahmezustand
verfiigt), seemed to fit in with the near-civil-war conditions of the early twen-
ties in Germany, when asking who fought whom and who controlled a constant
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state of emergency was a more vital question than asking which party was
winning an election or backing one or another government coalition.

On rereading The Concept of the Political 1 was struck by what now seem to
me the chief characteristics of Schmitt’s concepts: extremism, vagueness, and
an anthropology that, as Leo Strauss has pointed out,” in contrast even to
Hobbes’ individualism renders the individual the subject of the political collec-
tivity, 1.e., the state. The merit of Schmitt’s approach to the political, as Gio-
vanni Sartori has put it, lies in “the uncovering, when the chips are down, of
what the routine of normalcy covers up.”™ Its extremism is in confining the
political to the extreme existential conflict situation of external or internal, i.e.,
civil war, a conflict situation from which Schmitt even excludes economic or
moral-1deological causes and conflicts, reducing it to the existential “to be or
not to be.”

Which war situation, which enemy is Schmitt aiming at? Not only his ex-
tremism but also the vagueness of his concepts is revealed when he defines the
political enemy as “the other,” “the stranger,” as one who is “in a specially
intense way, existentially something different and alien,” an adversary who
intends “to negate his opponent’s way of life and therefore must be repulsed or
fought 1n order to preserve one’s own form of existence” (The Concept of the
Political, p. 27). Subsequently, in his Nomos der Erde, the enemy is not so
existentially defined (at least as far as the members of the jus publicum Euro-
paeum, 1.e., of the European territorial state system, are concerned); but in The
Concept, the enemy 1s the foe who has to be fought and destroyed in order for
one to survive, physically or in one’s “form of existence.” But Schmitt gives no
examples. Did he think of World War I, with Britain and France as Germany’s
“hereditary enemies”? As a friend of mine, Eugene Anschel, who was one of
Schmitt’s students in the middle twenties, relates in his memoirs,* Schmitt,
following the economist Werner Sombart, distinguished Helden und Hdndler,
heroes and merchants, or, better, shopkeepers, clearly referring to Germanic
heroes as opposed to British (or possibly also American) merchants; but An-
schel believes that the latter, denigrating characterization also referred to Jews.
And here, the definitions in his Concept noted above indeed assume a more
sinister character. If one looks for domestic foes (Schmitt occasionally refers to
political Catholicism at the time of the Kulturkampf and to the Socialists at the
time of their outlawry by Bismarck in this respect), one cannot help remember-
ing that German anti-Semites defined the Jew as the “alien,” the “other,” one
who, despite all efforts at integration, would always be an outsider hostile to,
and endangering, the German-Aryan way of life. Whether Schmitt was an anti-
Semite or not (before 1933 he probably belonged to those among whose best
friends or, in his case, whose best colleagues were Jews), nobody faced with
such enemy definitions could escape a hidden, code-word type of reference.
Whether Schmitt intended it or not, 1t fitted a racial policy that considered
“World Jewry” as the existential enemy of all races, and especially the Nordic-
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Germanic one, an enemy who, therefore, had to be exterminated. When Hitler,
in Mein Kampf, said, “Ich aber beschloss, Politiker zu werden” ("1 decided to
become a politician”), he meant by politician and politics something essentially
in agreement with Schmitt’s concept of the political. To be sure, prior to 1933
Schmitt was not a Nazi; he even was opposed to Hitlerism (on this see below).
But the trend of his concepts, whether intended or not, could well be used to
build up a racist doctrine underlying policies of persecuting and, eventually,
exterminating an existential enemy. As Heine once put it, Hitler might well
have said, “Ich bin die Tat von Deinen Gedanken” (“l am the deed that sprang
from your ideas”).® So much for Schmitt’s vague extremism or extremist
vagueness. Just one more word on his anthropology, his basic view of man. It
is, as I mentioned, a collectivist one where, differing from Hobbes who estab-
lishes Leviathan to protect the individual, the individual is supposed to sacri-
fice, if need be, his life for the community. One is reminded of Bert Brecht’s
Der Ja-Sager, a play written about the time Schmitt wrote his Concept. There,
one member of a group is asked to sacrifice his life, the only way the group can
complete a task that will save the lives of many. He is not forced but eventually
says “‘yes” to his doom. This was heroism as seen from the Left. While Schmutt
surely would not have promoted such class-struggle collectivism, it explains the
occasional emergence of a leftist Schmittism using Schmitt’s power emphasis
for its own political purposes (exactly as a Hegelian Left used Hegelian dialec-

tic for its purposes, although the Schmittian Left so far has not produced its
Karl Marx).

11

One major criticism one might level against Schmitt’s definition of the polit-
ical is its exclusivism, narrowly limiting the political to the friend-enemy situa-
tion of existential survival. On the face of it, this excludes from the realm of
the political all normal political activities and policies, economic policies, labor
and industrial policies, now environmental policies, you name them, as well as
the political institutions and processes connected with them, such as parlia-
ments, political parties, judiciaries, and so forth, at least as long as they are not
involved in existential conflict. Now Schmitt’s concepts, like all concepts, are
products of conceptualization. Everybody is free to define and conceptualize,
coming more or less close to “reality.” But Schmitt’s conceptualizations are not
in agreement with “common” conceptualizations. They do not fit what 1s com-
monly comprised under “political reality,” and thus Schmitt’s political realism
comprises only one aspect of the “political,” that of conflict and enmity. It
neglects, or at least plays down, the realm of compromise and cooperation, and
this way is hardly useful for a political analysis of most modern industrial states
and their more or less liberal-democratic societies. The American constitution
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and type of governance seem to be farthest removed from Schmittian concep-
tualizations. With its separation of powers, checks and balances, independent
judiciaries watching over broad realms of the state’s noninterference with indi-
vidual and group rights, its federalism, and so forth, this system pushes con-
centrated executive power away from the normal functioning of government
toward true emergency situations. Even the vital decision about “enmity,” that
1s, the declaration of war, is denied the executive. An existential war in the
Schmittian sense, that is, one placing the survival of the union in jeopardy,
happened only once in the history of the United States, and even in the Civil
War (where the question was the admittance to society of the alleged racial
stranger, the Negro), the only emergency measure Lincoln was compelled to
take was the temporary suspension of habeas corpus. Thus the state of the
exception has been the exception, not only in the history of the United States
but in that of modern France, Britain, even Germany (the Federal Republic)
and other modern, i.e., developed industrial nations. Schmitt’s concepts are
more applicable to Third World countries, where democratic processes like
elections and institutions like parliaments are frequently meaningless fig leaves
concealing the real power holders.

If we don’t take Schmitt too literally and extend his concepts of the political
to the normal sphere of what is commonly called politics, however, his em-
phasis on the power factor, on conflict, on decision making can prove ex-
tremely valuable. To give just one example, taken from recent arguments con-
cerning the jurisdiction of the United States Supreme Court: An allegedly
objective interpretation of a document like the American Constitution (of terms
like “due process,” “liberty,” “equal protection of the law”) under Schmittian
lights reveals its political, that is, value-setting character, whether it tends to-
ward more liberal or more conservative values. Equally valid is Schmitt’s criti-
cism of the parliamentary system considered as a forum for discussion that
eventually will yield “the truth.”

Here, however, we encounter the limits of the Schmittian approach. He is
inclined to interpret into non-Schmittian theories and policies the same polemi-
cal extremism that characterizes his own. Thus he interprets all liberalism as
antistate, authority-negating, basically anarchic or integral-pacifist doctrine and
movement.® This may be true for some more radical liberal theorists and move-
ments that assume the basic goodness or perfectability of man or his natural
freedom and equality, but it certainly does not apply to those whose aims are
liberal 1n a broad sense but who, like the fathers of the American Constitution,
are pragmatists, well knowing that a parliament, for instance, far from being a
tool for getting at some truth, constitutes an arena for the peaceful settlement of
issues, for holding the executive accountable, for preparing an opposition to
possibly becoming the next government (thus providing for that “alternation of
power” that marks a democratic system). Even in the international arena, where
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the power factor is strongest, what one may call a pragmatic pacifism has been
the norm, with warlike policies the exception. Hans Morgenthau, surely not a
utopian idealist but a power realist, gave his magnum opus, Politics among
Nations, the subtitle The Struggle for Power and Peace and considered diplo-
macy, not settlement of conflicts by force, i.e., war, the normal conduct of
foreign affairs.’

This way one arrives at what may be called a realist liberalism that is mid-
way between the poles of a Hobbesian or Schmittian power realism and a uto-
pian idealism. It is equidistant from advocacy of, or being resigned to, authori-
tarian or totalitarian power concentration and corresponding power politics, and
from anarchistic individualism and integral pacifism. While it recognizes the
presence of the power and conflict factor in all human relations, and surely 1n
politics, it tries to mitigate power and to oppose the ever-present abuses of
power (whether police brutality or judicial partiality, executive arbitrariness or
even the tyranny of an overweening majority) through the liberal-democratic
institutions and processes mentioned before, remembering Jefferson’s “eternal
vigilance” needed for the preservation of freedom. I myself, starting from a
political realism of the Hobbesian, Machiavellian, or Schmittian variety, 1n the
late 1930s began to develop a theory of what I called “realist liberalism,”
summed up in a book that appeared much later, in 1951, Political Realism and
Political Idealism. Such idealist realism, or, if you want, realist idealism, 1n
my opinion is the only way to incorporate what is valuable and important in
Carl Schmitt into minimally decent and civilized politics.

111

As far as Schmitt’s impact on actual political developments is concerned,
this impact, from a liberal-democratic viewpoint, has been nefarious, perhaps
even more so before 1933 than after he became Hitler’s “crown jurist.” To
understand this one has to keep in mind the fundamental weakness of Weimar
caused by the continuation, after the establishment of the Republic, of the au-
thoritarian tradition of Germany, its Sonderweg where, in contrast to the West-
ern countries, the middle classes had remained satisfied with feudal-militarist-
nationalist-conservative rulership in return for security in the economic sphere.”
This had shaped the attitudes of the entire German elite, including the intellec-
tuals in the academe. Authoritarian attitudes pervaded the German elites, 1n
government and judiciary, schools and universities, even in business and trade-
union organizations, and, in the absence of determined reform, continued 1nto
the Weimar Republic. One who, like me, grew up 1n the 1920s, can attest to
the utterly conservative-nationalist spirit that imbued most of the teachers as
well as the young brought up in that system.” It rendered most of them con-
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temptuous or at least suspicious of the new democratic institutions and proc-
esses, such as political parties, elections, parliaments (derisively referred to as
Schwdtzbuden, talking shops), etc.

It can easily be seen that Schmitt, sharing this tradition with most of his
colleagues (those among constitutional lawyers who supported the new system,
like Anschiitz, Kelsen, Heller, were few and far between), contributed to the
weakening of the Weimar system. This was not only through his teaching and
his writings (where his unceasing attack upon parliamentarism could not fail to
have 1ts impact), but above all in his political activities. Two of them emerge as
particularly significant. One was his defense of the conservative-authoritarian
Papen cabinet before the Supreme Court in the affair of the Preussenschlag,
when the Reich government had undertaken to deprive republican-democratic
forces of their last bastion, the state government of Prussia and its control over
the Prussian police. The court decided in favor of the Reich, thus destroying
that last bastion.

Schmitt’s well-known attempt to prevent the Nazi assumption of power
through making the Reich President, alleged “guardian of the constitution,” a
temporary dictator, similarly reflected his belief in the effects of concentrated
emergency power. Schmitt probably meant Hindenburg to be a “commissarial
dictator,” as distinguished from a “sovereign” and permanent dictator.'” He
should have known that Germans were not likely to allow a temporary dictator-
ship to return powers to democratic government after the emergency was over,
and I doubt whether he would even have favored such a return. As it was, the
presidential system simply led to the Nazi-totalitarian one. Thus Schmitt be-
longed to the gravediggers of Weimar democracy.

As far as Schmitt’s post-1933 attitudes are concerned, the much-discussed
question of whether he was an opportunist when openly turning to anti-Semi-
tism, to defending Hitler’s random killings of SA leaders and assorted generals
in the Rohm affair, etc., may be left open." Even had he become a convinced
Nazi (and, as I have pointed out, he might have used some ideas from his
Concept of the Political for that purpose), this would not have excused his
attempt to legitimize the Rohm Killings through a Hobbesian potestas facit
legem argument, because Hitler, as also later in the holocaust case, did not
even claim that the law forbidding murder was no longer valid. Schmitt’s writ-
ings on international law between 1933 and 1938, little noticed even by sub-
sequent Schmittians, which I analyzed in the 1930s,"” would seem to reveal
opportunism. One essay, Nationalsozialismus und Volkerrecht, with its quite
un-Schmittian natural-rights and natural-law approach, served to underpin
Hitler’s deceptive “peace policy,”" while an abrupt turn toward power politics,
advocating German regional hegemony (Volkerrechtliche Grossraumordnung,
with the revealing subtitle mit Interventionsverbot fiir raumfremde Mdchte)
served to legitimize Hitler’s first conquest outside the “Germanic” realm, the
takeover of what remained of Czechoslovakia after Munich.
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Why, after 1945 when it was no longer dangerous, did Schmitt never return
to these activities (not to mention apologize for them)? Why, indeed, did he
never analyze in any depth the new factors in politics, especially in world
politics, like the nuclear weapon and the change from the traditional, multipar-
tite nation-state system to the bipolar superpower system of “existential” ene-
mies?"* With the brilliance of his earlier analyses he might have revealed things
succeeding generations of social scientists were never able to. The more’s the

pity.

NOTES

1. Carl Schmitt, The Concept of the Political, trans. George Schwab (New Brunswick, NIJ,
1976).

2. Leo Strauss, “Comments on Carl Schmitt’s Der Begriff des Politischen, trans. in The Con-
cept of the Political, pp. 81ff. What Strauss reveals as Schmitt’s “warlike morality” (p.95) in
contrast to Hobbes requires the individual “to sacrifice life” in war (p.35).

3. Giovanni Sartori, “The Essence of the Political in Carl Schmitt,” Theoretical Politics, 1,
No.l1 (Jan. 1989), 63ff. (p.68). At the time of this writing I read in Isaiah Berlin’s essay “Joseph de
Maistre and the Origins of Fascism” (The New York Review of Books, Sept. 27, Oct. 11, Oct. 25,
1990): “His [i.e., de Maistre’s] genius consists of the depth and accuracy of his insight into the
darker, less regarded, but potent factors in social and political behavior” (Oct. 25, p. 64). Like

much else said in this essay on de Maistre’s ideas, this fits Carl Schmitt. One might almost define
Schmitt as de Maistre sans Pope.

4. Eugene Anschel, The World of A German Jew (private printing, 1990), p.85.

5. One might almost quote Schmitt himself to that effect when he ends his book Volker-
rechtliche Grossraumordnung mit Interventions verbot fiir raumfremde Mdchte (Berlin-Vienna,
1939) with the sentence: “The Fihrer’s deed has lent the idea of our Reich political reality, histori-
cal truth, and a great future of international law” (my translation).

6. “Liberal thought evades or ignores state and politics”; “liberalism provides a series of
methods for hindering and controlling the state’s and government’s power” (The Concept, p.70).

7. To be sure, Morgenthau, like other “political realists,” such as Reinhold Niebuhr, agrees
with Schmitt’s anthropology of considering man as basically “dangerous,” 1.e., “evil,” and draws
from this overly power-political conclusions. I myself believe that, in view of the complexity of
man’s nature, any characterization of his nature as “good” or “evil” suffers from oversimplification.
I have based my own political realism on the “security dilemma” that faces politically organized
human groupings, especially those which, like nation-states so far, have no higher authority above
them. On this see my Political Realism and Political Idealism, A Study in Theories and Realities
(Chicago, 1951).

8. The Sonderweg interpretation of modern German history—an interpretation that emphasizes
Prussia-Germany’s authoritarian attitudes and structures in contrast to the liberal-democratic ones of
the West (Britain, France, the United States, etc.)—is contested. I believe it 1s justified, provided
one does not see its cause in any “innate German national character” but in the three defeats that
German liberal movements suffered in the nineteenth century, after 1815, in 1848, and, 1n Prussia,
in the 1860s.

9. For my personal impressions of German schools and universities in the Weimar period see
my autobiography, Vom Uberleben—Wie ein Weltbild entstand (Dusseldorf, 1984). The power of
the monarchical, or quasi-monarchical, leadership idea can be seen from the fact that even Max
Weber, surely a strong critic of William II's regime and Bismarck’s impact on an all-too-submis-
sive German middle class, favored a plebiscitarian democracy for the new republic, with a popu-
larly elected president as counterweight against parliament and parties—an attitude not too remote
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from Carl Schmitt’s. Compare with this the Sonderweg of one prominent member of the German
cultural elite, Thomas Mann. In his Betrachtungen eines Unpolitischen (Reflections of an Unpoliti-
cal Man), the term “unpolitical” had meant almost the opposite, Mann coming close to Schmitt’s
concept of the political, what with his strongly authoritarian attitude and its polemical thrust against
Western “civilizational” anarchistic-utopian individualism (subsequently, and unforgettably, per-
sonified by the Settembrini of his Magic Mountain). But then, realizing what German power poli-
tics and nationalism had wrought, Mann turned into a defender of the pragmatic liberal-democratic
policies of the Weimar Republic. Had more members of the elite (especially the educational one)
followed his example, the Republic’s fate might have been a different one.

10. On Schmitt’s distinction between kommissarische and souverdne dictatorship see his Die
Diktatur: Von den Anfdngen des modernen Souveranitdtsgedankens bis zum proletarischen Klas-
senkampf (1921). More generally on Schmitt’s activities in 1932 (his ideas on setting up von
Hindenburg as presidential dictator pro tem, etc.) see Joseph W. Bendersky, Carl Schmitt, Theorist
for the Reich (Princeton, 1983), chaps. 68, and George Schwab, The Challenge of the Exception,
2d ed. (Westport, CT, 1989), chap. 4.

1. On the “opportunism” debate see George Schwab, “Carl Schmitt, Political Opportunist?”,
in Intellect (Feb. 1975), pp. 334-37 and my reply in ibid. (May-June 1975), pp. 482f. Regretfully,
I must still consider applicable to the Schmitt of the Nazi period an anecdote about Richard Strauss,
related in my reply to Schwab: When Arturo Toscanini, stout anti-Fascist and anti-Nazi, was asked
what he thought of Strauss (who had allowed himself to be made the head of the Nazi-controlled
Reich Culture Chamber, just as Schmitt had allowed himself to be appointed “Prussian State Coun-
cillor” by Goring), he answered, “Before Strauss the composer I take off my hat; before Strauss,
the man, I put it on again.”

12. Eduard Bristler (John H. Herz), Die Volkerrechtslehre des Nationalsozialismus (Zurich,
1938). I had to use a pseudonym to protect my family then still living in Germany. The book, of
course, was immediately suppressed by Nazi censorship and thus could be neither read nor dis-
cussed 1in Germany and Austria (annexed in 1938) until after 1945.

I3. See Bristler, pp.118-21; also on Schmitt cf. pp.76, 78, 83f., 149. With all his adaptations
to Nazi concepts and verbiage, Schmitt occasionally still tried to make use of his basic approach,
sometimes 1n almost absurdly exaggerated fashion, as when his konkrete Ordnungsdenken (thinking
in terms of concrete orders) makes him consider the “Geneva League of Nations” a different
organization each time an important member enters or leaves (the entrance of the Soviet Union
made it “the seventh League”). A listing of Schmitt’s widely scattered international-law writings of
the period 1933-38 may be found in Bristler, p.223. On Schmitt’s international law in the Nazi
period see also Detlev Vagts, “International Law in the Third Reich,” American Journal of Interna-
tional Law, 84, No. 3 (July 1990), 661-714.

4. Any future biographer of Schmitt will have to face the question of why he neglected
decisive world developments after 1945 and, even in his one major postwar work, Nomos der Erde,
in his illustrations and exemplifications hardly ever goes beyond the events of World War I and its
aftermath. He remains as if obsessed with things like the British attempt, in alleged violation of the
rules of sea warfare, to defeat Germany through a “hunger blockade” (never mind that Germany,
too, had violated these rules in its unrestricted submarine warfare. As one Briton remarked at the
time, Britannia rules the waves, Germany waives the rules.). The war seemed to him to inaugurate
the end of the era of “limited war” (gehegter Krieg) that, according to Schmitt, had characterized
the relations of territorial states under the jus publicum Europaeum. (That war was hardly that
“limited” during most of those centuries I have tried to show in my contribution to George Schwab,
ed., Ideology and Foreign Policy, A Global Perspective [New York, 1978], “Power Politics and
Ideology? The Nazi Experience,” pp. 14ff. See pp.28-30.) Germany’s defeat in World War I
seems to have been the traumatic event in Schmitt’s emotional life. That of all nations the “nation
of shopkeepers” had defeated the “nation of heroes” must have seemed the height of injustice to
him, although the author of The Concept of the Political, who had defined the existential decision
of war as being beyond morality, jenseits von gut und bése, could never openly have admitted to
such moral evaluation.




